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COMMISSION OF INQUIRY 1 THE COMMISSIONER:
ON HORMONE RECEPTOR TESTING 2 Q. Mr. Coffey.
3 MR. GEORGE TILLEY, EXAMINATION-IN-CHIEF BY BERNARD
BEFORE THE HONOURABLE JUSTICE CAMERON - COMMISSIONER 4 COFFEY, Q.C. (CONTINUED)
5 COFFEY, Q.C.:

APRIL 16, 2008 6 Q. Thank you, Commissioner. Mr. Tilley, |
Appearances: 7 believe yesterday when we left off, we had
Bernard Coffey, QC. ........... Commission Co-counsel 8 gotten, your account had gotten to the fall of
Sandra Chaytor, Q.C. ........... Commission Co-counsel 9 2006. You had referred to abriefing of the

10 minister and near the or in the environment of
Rolf Pritchard/Jenny Chai . . . . .. Her Majesty in Right of NL 11 the House of Assembly and you had also,
12 though, then referred back to a briefing
Peter Browne/Jane Hennebury . . . . .. Doctors KaraLaing et al 13 involving ER/PR for the executive of the
14 hospital ?
Daniel Simmong/Beth Whalen .. ... Eastern Regional |ntegrated 15 MR. TILLEY:
........................ Hedlth Authority 16 A. Yes
17 COFFEY, Q.C.
Chesley Crosbie. ......... Members of the Breast Cancer 18 Q. Okay. And that's where you were, okay.
...................... Testing Class Action 19 MR.TILLEY:
20 A. Sowereinthefall of 2006 and there's alot
Mark Pike................ NL Medical Association 21 of discussion going on amongst leaders,
22 amongst the lab with respect to the latest
Jennifer Newbury ... .. Canadian Cancer Society (NL Division) 23 information that is available. There are
Stacey O'Dea ... . ... Central, Western and L abrador-Grenfell 24 briefings given with regards to what has been
Regional Integrated Health Authorities 25 achieved to date and what the processis here
Page 4
TABLE OF CONTENTS 1 on forward. There wasa discussion with
2 respect to the need to make some information
MR. GEORGE TILLEY - RESUMES THE STAND 3 available to the public and that’s what
4 resulted inthe decision to have a press
Examination by Bernard Coffey, Q.C.......... Pg. 4 - 325 5 briefing sometime in mid December. That was
6 undertaken by the Vice-President of Medical
Certificate 7 Services, Dr. Howell, Dr. Denic, the Clinical
8 Chief of Laboratory and Dr. Kara Laing, the
9 Clinical Chief of Cancer Care Program. So
10 that process occurred.
11 And the next recollection for merealy
12 extended itself into May when there was
13 increased media attention with respect to this
14 issue and the attention was emanating from the
15 affidavit that had been filed as part of the
16 certification process for the class action
17 suit. And the issue focused in on the figure
18 which was how many test results changed and a
19 belief that there wasa midleading of the
20 issue because that figure was not identified
21 back in December. This, | believe, was around
22 mid May. Therewere anumber of discussions
23 that had gone on at that time, both within the
24 organization and with and within government, |
25 suspect, with respect to how thisissue came
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1 about and how it should be responded to. That 1 concern that while the organization had felt
2 resulted in metaking thelead ina press 2 and, in fact, stated that al of the patients
3 conference that was held the 18th of May seems 3 had been followed up with, that there may have
4 to stick in my mind as adate, but it may be a 4 been somethat, infact, were not. That
5 couple of days either way in which we spoketo 5 resulted in afollow-up meeting between Mr.
6 that particular issue. The press conference 6 Thompson and | and | believe the minister and
7 was certainly well attended. | believe | read 7 the board chair, Mrs. Dawe, set up with Mr.
8 a prepared statement and then entertained 8 Wiseman and Mrs. Dawe. And | recall the
9 questions from the media. 9 minister was concerned, he was disappointed,
10 The next issuethat | recall was a 10 he was upset to say "Y ou have been indicating
11 briefing of the representatives from the House 11 that all patients have been followed-up and we
12 of Assembly. | believethe minister had 12 have now identified some who have not." So
13 expressed adesire that those individuals be 13 clearly, an issue that we were all trying to
14 given an opportunity to hear directly from the 14 put our minds to.
15 organization so on the--there were two daysin 15 Meantime, on the other initiative that
16 May, not that long after the press conference, 16 was happening inthe Burin Peninsula, they
17 in which the briefings were given, and again, 17 too, while they were a different group, were
18 the individualsthat 1 mentioned earlier, 18 going through that process of identification.
19 Doctors Laing, Denic, Howell and myself 19 Now, before | sort of conclude that
20 attended that session. Andthat actually 20 piece, another issuecame up during that
21 lasted over two mornings. 21 period of timeandthat wasin relation to
22 On the second day of that briefing 22 tests that had been curtailed in 2003, ER/PR
23 another issue that was being pursued in 23 testsby Dr. Ejeckam wherethat particular
24 another part of our organization was raised 24 test had been curtailed for several weeks and
25 publicly by Eastern Heath, and that 25 reactivated. And therewas arequest by one
Page 6 Pege 8
1 specificaly wasin relation to aradiol ogist 1 of the local media outlets to have some
2 whose interpretations were being questioned. 2 discussions about that. So | recall calling
3 So audits had been done to the point where it 3 in the medical and technical leads, aswell as
4 was felt appropriate to retest or re-interpret 4 Dr. Howell, to discuss that and that resulted
5 the images that had been done by that 5 in afurther media briefing.
6 particular physician since his arrival in one 6 And then to go back to the latter issue,
7 of our outport communities. So that was 7 inthe latter part of the month or probably
8 announced by me, I’m thinking, on the second 8 wasthe first week in July theteam or the
9 day of the MHA briefing. 9 process that was under way to identify
10 Then there’ s a couple of things happening 10 patients for whom the radiologist in question
11 in simultaneously. Infact, it was avery 11 had been involved the team had learned that,
12 hectic period, to say the least. Withinthe 12 in fact, they had missed a number of patients
13 radiology issue there was ateam mobilized to 13 in their follow-up.
14 start identifying the patients whose work had 14 THE COMMISSIONER:
15 to be redone. 15 Y ou're talking about patients relating to -
16 Paralleling that, I'm thinking this is 16 MR. TILLEY:
17 late May, early June, there’'sa discussion 17 A. Radiology.
18 about ER/PR follow-up, and that discussion 18 THE COMMISSIONER:
19 started off between the deputy minister, Mr. 19 Q. Radiology.
20 Thompson and I, with regards to patients who 20 MR. TILLEY:
21 had been contacted as part of the follow-up 21 A. Sorry, Commissioner. Soitwas adifficult
22 process. | think it wasinitiated first by a 22 time, to say the least, and that resulted in
23 short e-mail that from Mr. Thompson to me that 23 some further discussions between Mr. Thompson
24 | redirected to the appropriate person in the 24 and | and to acknowledge the fact that we were
25 organization. And that resulted in alevel of 25 disappointed would be an understatement with
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1 the result of that process. And | suspect it 1 Q. What arethey, arethey called directorsor
2 was within afew days of that that | ended up 2 trustees?
3 leaving my position at Eastern Health. 3 MR.TILLEY:
4 COFFEY, Q.C.: 4 A. I'mnot sure. | think I’ve heard both.
5 Q. Okay. Anything further? 5 COFFEY, Q.C.:
6 MR. TILLEY: 6 Q. Okay. That'sthe same Sister Elizabeth Davis
7 A. That'ssort of brings meto my end of the 7 as you used to work for herein St. John’s?
8 involvement. 8 MR. TILLEY:
9 COFFEY, Q.C.: 9 A. ltis
10 Q. Okay. Just now we had gotten to that point, 10 COFFEY, Q.C.:
11 where are you working now? 11 Q. Okay. So didshe recruit you for that
12 MR. TILLEY: 12 position?
13 A. I’'mworking as a consultant and I’m providing 13 MR. TILLEY:
14 interim CEO coverage for the Canadian Health 14 A. Theboard of directorsdid. In fact, there
15 Services Research Foundation, and they’re 15 were anumber of directors on the board that |
16 based in Ottawa. 16 had become familiar with over the years.
17 COFFEY, Q.C.: 17 COFFEY, Q.C.:
18 Q. Okay, Health Services Research? 18 Q. Sir, theyear that you--not the year, but the
19 MR. TILLEY: 19 period of time that you were CEO of Workers,
20 A. Foundation. 20 I'll refer to them as Workers Compensation,
21 COFFEY, Q.C. 21 okay.
22 Q. Foundation. How long have you been there? 22 MR.TILLEY:
23 MR. TILLEY: 23 A. Okay.
24 A. September of '07. 24 COFFEY, Q.C.:
25 COFFEY, Q.C. 25 Q. That organization. Who--wasthere anybody
Page 10 Page 12
1 Q. And interim because, | take it, they're 1 that--was there then a senior vP, do you know,
2 looking for someone? 2 while you were away?
3 MR.TILLEY: 3 MR. TILLEY:
4 A. They werein the process of recruiting a CEO 4 A. Not to my knowledge.
5 and wanted to provide coverage while that 5 COFFEY, Q.C.:
6 process is under way, so the term, | suspect, 6 Q. Okay. Duringtheperiod that you werethe
7 is going to be completed in the near future. 7 senior vP at the Health Care Corporation, who
8 COFFEY, Q.C. 8 was responsible for the clinical laboratory?
9 Q. Andwho heads that organization? 9 MR. TILLEY:
10 MR. TILLEY: 10 A. lwss
11 A. As-wdl, the ceEowould head it. 11 COFFEY, Q.C.
12 COFFEY, Q.C.: 12 Q. Okay. So the period of time that the
13 Q. Yes. 13 Commissionis examining here, 1997 through
14 MR. TILLEY: 14 2005, you were responsible for, either as
15 A. From the chair perspective? 15 senior VP or as Ceo, with the exception of the
16 COFFEY, Q.C. 16 period when you were with Workplace Health and
17 Q. Yeah 17 Safety -
18 MR. TILLEY: 18 MR. TILLEY:
19 A. Thechair would be Sister Elizabeth Davis. 19 A. Yes
20 COFFEY, Q.C. 20 COFFEY,Q.C:
21 Q. It'sthechair of the board of directors or 21 Q. - Compensation Commission?
22 trustees? 22 MR.TILLEY:
23 MR. TILLEY: 23 A. With the exception that, while | was CEO, of
24 A, Yes 24 course, the laboratory would have reported
25 COFFEY, Q.C. 25 through one of the vice-presidents.
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1 COFFEY, Q.C. 1 MR. TILLEY:
2 Q. Vice-president, but ultimately either as CEO 2 A. No, I don't.
3 or senior VP, you wereresponsiblefor the 3 COFFEY, Q.C.
4 clinical laboratory? 4 Q. Okay. We'll come acrossit in the documents.
5 MR. TILLEY: 5 MR. TILLEY:
6 A. That's correct, except for the Workers 6 A. Okay.
7 Compensation. 7 COFFEY, Q.C.:
8 COFFEY, Q.C.: 8 Q. Weél,well comeacrossit. Go ahead, I'm
9 Q. Yeah. 9 sorry, the child death review.
10 MR. TILLEY: 10 MR. TILLEY:
11 A. That'sright. 11 A. I'msurethere must have been more issues, but
12 COFFEY, Q.C.: 12 that’ sthe ones that sort of occur to me at
13 Q. Just, sir, inyour professional career, your 13 the moment.
14 work career, have you ever apologized publicly |14 COFFEY, Q.C.:
15 other than on May 18th, 20077 15 Q. AndtheER/PR and the radiology?
16 MR. TILLEY: 16 MR. TILLEY:
17 A. Nothing comesto mind. 17 A. Yes
18 COFFEY, Q.C. 18 COFFEY, Q.C.
19 Q. Andduring your professional career and this 19 Q. Okay. Mr. Tilley, asthe ceo either of the
20 ER/PR matter isa clinical issue, you've 20 Health Care Corporation, or for that matter as
21 described it as such? 21 the CEO of Eastern Health, could you tell the
22 MR.TILLEY: 22 Commissioner, please, how you saw your role?
23  A. Yes 23 What was your role or responsibility?
24 COFFEY,Q.C.. 24 MR. TILLEY:
25 Q. Haveyou ever beeninvolvedin addressing a 25 A. Well, | had aresponsibility for the day to
Page 14 Page 16
1 clinical issue that involved so many patients? 1 day operations of the organization. | would
2 MR.TILLEY: 2 have led ateam to manage that process.
3 A. Clearly not. 3 Obviousdly, the size of the organization would
4 COFFEY, Q.C.: 4 dictate the need for a fairly extensive
5 Q. Whileyou were ceO of Eastern Health, what 5 management structure to bein place. 1 would
6 other mattersinvolved significant publicity 6 have been involved in dealing with external
7 that Eastern Health was involved in? 7 stakeholders, a lot of outward discussions
8 MR.TILLEY: 8 dealing with municipal leaders or stakeholder
9 A. Therestructuring, | suppose, was a piece of 9 groups. | would have beeninvolved inthe
10 it. The Burin Peninsula, therewaslots of 10 strategic issues, the planning, the designing
11 issues there, including community assessment 11 of what our future should look like and how we
12 and the CAT scanner and those sorts of issues. 12 should proceed with it. In many ways, | saw
13 COFFEY, Q.C.: 13 my role asbeing how do| create theright
14 Q. Uh-hm. 14 environment here for this organization to work
15 MR. TILLEY: 15 effectively. So to that end, | would look to
16 A. There were labour relations issues. I'm 16 do thingsto show that they were important.
17 thinking of some demonstrationsthat may have |17 COFFEY, Q.C.:
18 occurred. There wereissues pertaining to a 18 Q. I'msorry, what was that?
19 child death review. 19 MR. TILLEY:
20 COFFEY, Q.C. 20 A. |'wouldlook to dothingsto show they were
21 Q. That would be the Turner matter? 21 important. For example, within the
22 MR.TILLEY: 22 organization we have a process to monitor the
23  A. Yes 23 quality of services and we had an
24 COFFEY, Q.C. 24 infrastructure which would include aquality
25 Q. Doyou recal when that report was rel eased? 25 oversight committee, and | would be there,
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1 because often where the CEO participates, 1 that became an issuethat | would have been

2 sends a message to the organization asto how 2 involved with in a significant way.

3 important those issues are. 3 COFFEY, Q.C.:

4 COFFEY, Q.C. 4 Q. So ifl couldon that point because this

5 Q. Youwereinvolvedin that process? 5 involves eventually the HAY Report --

6 MR. TILLEY: 6 MR. TILLEY:

7 A, Wdll, | would certainly -- yes, | was part of 7 A. That'scorrect.

8 the committee and | felt that was important 8 COFFEY, Q.C.:

9 and the whole executive team was. 9 Q. Around 2002, and you used the phrase -- I'm
10 COFFEY, Q.C.: 10 not sure you used it yesterday, but you
11 Q. Wasthat true back in the Health Corporation 11 certainly used it just now, "opportunities for
12 days? 12 cost reduction or cost reductions within the
13 MR. TILLEY: 13 organization".

14 A. Yes, itwasaswell. 14 MR. TILLEY:

15 COFFEY, Q.C. 15 A. Yes

16 Q. Okay. 16 COFFEY, Q.C.

17 MR. TILLEY: 17 Q. ldentifying such opportunities. Now as a

18 A. Therewasalot of issues ongoing at the time 18 practical matter, what does that really mean?

19 interms of relationshipswith Government. 19 MR. TILLEY:

20 The organization in many wayshad contacts 20 A. Well --

21 with Government at multiple levels, but 21 COFFEY, Q.C.

22 certainly if there wasto be involvement or 22 Q. | mean, how do you cut costs?

23 issues that involved the Deputy or higher, | 23 MR. TILLEY:

24 would certainly look to beapart of those. 24 A. Inahealth care organization you either do --

25 So back in tat period of time, clearly there 25 well, the bulk of your expenses are employees.
Page 18 Page 20

1 would have been alot of discussions with 1 COFFEY, Q.C.

2 government in terms of the financial situation 2 Q. Yes

3 that the organization was in. Infact, | 3 MR. TILLEY:

4 suspect in those years it was probably the 4 A. The next greatest piece would be your

5 item that consumed the greatest amount of time 5 supplies, your utility, your building

6 aswe were working to identify whether there 6 maintenance.

7 were opportunities for cost reduction within 7 COFFEY, Q.C.:

8 the organization, looking to get more complete 8 Q. Soyour employeeswould make up what rough

9 information in terms of being able to justify 9 percentage?

10 the potential for more resources being needed, 10 MR. TILLEY:

11 and that would be with respect to our 11  A. 70to 75 percent perhaps.

12 operating budget, but it also would include 12 COFFEY, Q.C::

13 our needs for capital and the like. 13 Q. Andso -- how would opportunitiesfor cost
14 COFFEY, Q.C. 14 reductionsinvolving the employee structure
15 Q. Andthis would have beeninthe beginning, 15 work? Does that mean reducing the number of
16 from the timeyou went back asceoof the 16 employees?

17 Health Care Corporation onward? 17 MR. TILLEY:

18 MR. TILLEY: 18 A. Itwould.

19 A. That's correct. When| went back to the 19 COFFEY, QC::

20 Health Care Corporation of St. John's, there 20 Q. Okay, andin this context, the reductionsif
21 had been a number of years of year end 21 they occur, occur generally at what level?

22 deficits and they were starting to accumul ate. 22 MR.TILLEY:

23 | probably hadn’t been there very long before 23 A. Wadll, in theinitia period there was a

24 the issue about how the organization wasgoing |24 significant reduction in the number of
25 to deal with that wasraised. So certainly 25 managersin the system, and the expectation
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1 when the Health Care Corporation was formed, 1 the CEO of the Health Care Corporation and
2 and equally so when Eastern Health wasformed, | 2 then Eastern Health?
3 wasthat whenyou have seven organizations 3 MR.TILLEY:
4 coming together, you only needed the 4 A Wdl,yes.
5 management team of oneto be able to manage 5 COFFEY, Q.C.:
6 al, but, of course, in reality that’s never 6 Q. |take itthiswasn't -- you wouldn't have
7 thecase. Infact, whenyou restructure, 7 thought or felt that this was knowledge
8 that’ sthe timeyou probably need them the 8 peculiar to yourself, this would have been
9 most. Beyond that, there were no significant 9 generally recognized within the senior
10 layoffs of unionized staff that | can recall, 10 executive?
11 but there certainly was downsizing and | 11 MR. TILLEY:
12 recall that for the most part that had 12 A. Yes. Infact, wewould talk about it not only
13 occurred through attrition, through 13 amongst ourselves, but in our discussions with
14 retirements or resignations or conclusion of 14 the people at the Department of Health, the
15 temporary positions. 15 budget people.
16 COFFEY, Q.C. 16 COFFEY, Q.C.
17 Q. Soif before the manager wasdownsized -- 17 Q. That'swhat | was going to ask you about next.
18 manager’s position was downsized through 18 MR. TILLEY:
19 attrition, a manager, for example, in a 19 A. Okay, sorry.
20 clinical area, if he or she was actually 20 COFFEY, Q.C.:
21 performing some useful work, | takeit that if 21 Q. Sothiswasnot only talked internally amongst
22 that work wasto go on, it would have to be 22 the senior executive of the Hedth Care
23 done by whoever remained? 23 Corporation and Eastern Health, but was shared
24 MR.TILLEY: 24 with and discussed with the Department of
25 A. That’scorrect. 25 Health financial people or senior executive?
Page 22 Page 24
1 COFFEY, Q.C. 1 MR. TILLEY:
2 Q. Which means presumably that if they're 2 A Wdl --
3 otherwise already performing some useful work, | 3 COFFEY, Q.C.
4 thetotal amount of useful work that they 4 Q. And Treasury Board?
5 perform has to increase? 5 MR.TILLEY:
6 MR.TILLEY: 6 A. Therewasa period of time, and it may have
7 A. Theworkload hasto go up or something hasto 7 been while |l was senior Vice President, and
8 be referred, delegated down. 8 perhaps spilled over into the period when |
9 COFFEY, Q.C.: 9 was away from Health Care, where there were
10 Q. Orjust not done? 10 actually representatives from Treasury Board
11 MR. TILLEY: 11 into the organization, and | remember --
12 A. Perhaps not done. 12 COFFEY, Q.C.:
13 COFFEY, Q.C.: 13 Q. Andtheir role there was what?
14 Q. And this was recognized, | take it, by 14 MR. TILLEY:
15 yourself during this period? 15 A. They had been asked or decided to comeinto
16 MR. TILLEY: 16 the organization to look for opportunitiesto
17  A. We had looked at various employee to 17 reduce costs, and | recall discussionsthen
18 management ratios throughout the country, and 18 about the need for as many managers as was had
19 felt that for the most part, while we were 19 in the system. So there was a belief that in
20 within range, we were still operating avery 20 health care there were more managers than were
21 lean organization, and by decreasing the 21 needed, and sometimes we were being referred
22 number of managers, we were clearly puttinga |22 to other sectors, such as education, but it
23 lot of pressure on those that were remaining. 23 certainly was an ongoing topic of discussion.
24 COFFEY, Q.. 24 COFFEY, Q..

25

Q. And thiswas recognized by yourself, you were

25

Q. Okay. Sir, you referred to the
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1 responsibilities-- | was asking you, if you 1 aweekly basis when you go back to the Health
2 could, to list them from your perspective of a 2 Care Corporation days, and bi-weekly in
3 CEO and that type of health care organization. 3 Eastern Health, | take it that the vice-
4 You had referred to leading a team, dealing 4 president, coos, whatever title one wantsto
5 with external stakeholders, creating the right 5 label them with, were expected to attend,
6 environment, contacts with the government at 6 unless there was something more pressing they
7 multiple levels, and you had described that, 7 were expected to show up.
8 in effect, most of the contact with government 8 MR. TILLEY:
9 at multiple levels over the years had 9 A Yes
10 generally meant dealing with financial 10 COFFEY, Q.C.:
11 affairs, financial matters. Anything else that 11 Q. Anditwasknownto al of them, at least to
12 - 12 your knowledge that they could bring up any
13 MR. TILLEY: 13 new topics, new issues?
14 A. Intermsof my role? 14 MR. TILLEY:
15 COFFEY, Q.C.: 15 A. Yes
16 Q. AsacCeo,Yyes. 16 COFFEY, Q.C.
17 MR. TILLEY: 17 Q. Andin that regard, sir, | just want to be
18 A. Wdl, | guessitwas -- it occupied afull 18 clear on this, the--you would be very
19 work day and afull work night. Therewas 19 surprised, | take it, to hear any one of those
20 lots of hoursinto that. There was obviously 20 individuals comein here and say that he or
21 aresponsibility tothe Board of Trustees. 21 shedidn’t raise something at such a meeting
22 There was responsihilitiesto link with our 22 becauseit wasn't on the agenda, if it was
23 foundations. That'sfor the fundraising part 23 something of significance, like ER/PR?
24 of the organization. The executive team would 24 MR.TILLEY:
25 meet either on aweekly or bi-weekly basis. | 25 A. Canyou say the question again?
Page 26 Page 28
1 think in Eastern Health it may have been bi- 1 COFFEY, Q.C.:
2 weekly simply because the executive team was 2 Q. Okay, I'm going to suggest toyou that you
3 spread throughout the eastern region of the 3 would be very surprised if anyone was to come
4 province. 4 in here and say, to the Commissioner, that he
5 THE COMMISSIONER: 5 or she did not raise the ER/PR issue because
6 Q. Who wasthe executive team? 6 it wasn’t on the agenda.
7 MR.TILLEY: 7 MR.TILLEY:
8 A. That was be the Vice Presidents and the Chief 8 A. Yes
9 Operating Officersin the case of Eastern 9 COFFEY, Q.C.:
10 Hedlth, and in the case of the Hedth Care 10 Q. Nowin termsof leading an executive team,
11 Corporation, it would have been just the Vice 11 what does that in practice mean?
12 Presidents because we didn't have Chief 12 MR. TILLEY:
13 Operating Officers at that point in time. So 13 A. Wdl, theorganization, both organizations
14 I'd beresponsible for liaising with that 14 were quite large, even the smallest ones. And
15 executive group, senior management group 15 each of thesenior officids had a very
16 regularly. 16 significant part of the organization in terms
17 COFFEY, Q.C.: 17 of oversight. | would be theretotry to
18 Q. Would there be an agenda? 18 resolve issues that might cross multiple
19 MR. TILLEY: 19 positions, if in fact they couldn’t be
20 A. Yes. Withprovision for new issuesto be 20 resolved at their level, be there for support
21 identified at the time, the agenda was 21 or advicein terms of what my thoughts might
22 encouraged to helpto planning the meeting 22 be ona particular issue. Everybody was
23 process. 23 working extremely hard, so it was an effort on
24 COFFEY, Q.C. 24 my part to continue to encourage ongoing
25 Q. So at these executive team meetings, either on 25 support for them and their various
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1 responsibilities. 1 significantly diminished.
2 COFFEY, Q.C: 2 COFFEY, Q.C:
3 Q. Therefor support or advice, that would be for 3 Q. Sothese hi-weekly meetings, would they be
4 the executive team members? 4 attended in person?
5 MR. TILLEY: 5 MR. TILLEY:
6 A. Yes. 6 A. That would be the preference, but there were
7 COFFEY, Q.C.: 7 times | recall that those outside of the city
8 Q. I'msorry, go ahead. 8 may have joined in by conference call because
9 MR.TILLEY: 9 of weather or other issuesthat might have
10 A. Ithink what | was going to mention waswe 10 been simultaneous to that.
11 would or | would havea fairly open-door 11 COFFEY, Q.C..
12 policy. 12 Q. Okay,and inany case, | takeit, as you,
13 COFFEY, Q.C.: 13 yourself, had afairly open-door policy, does
14 Q. That was my next question, go ahead. 14 that mean that if a vice-president or coo
15 MR. TILLEY: 15 wanted to call you on the phone, they could
16 A. Which would provide for meetingswith the 16 get you on the phone routinely, either that or
17 executive team and there were times that there 17 you would return the call?
18 were scheduled meetings that we would just sit 18 MR. TILLEY:
19 and talk about issues and there were times 19 A. Uh-hm, yes.
20 that we would have sort of aformal sit down 20 COFFEY, Q.C.:
21 and talk about sort of the more significant 21 Q. Okay. Now,ingiving support or adviceto
22 issues that had been ongoing for the year and 22 executive team members, when would that
23 for me to give them some feedback with respect |23 involve overruling them? What sort of
24 to their achievements over the past year. | 24 circumstance had to exist that they were
25 should dso say that when the Health Care 25 suggesting a) and you said no, we're doing b),
Page 30 Page 32
1 Corporation was formed, | suspect it wasthe 1 what had to occur?
2 first time that there was a senior management 2 MR.TILLEY:
3 team that wouldn't al be in the same building 3 A Wall, I suspect it would have to be amajor
4 in St. John’s. Maybe with the exception of 4 disagreement in direction.
5 the General Hospital in the old days when they 5 COFFEY, Q.C.:
6 had both the Miller Centre and the Health 6 Q. But Itake it that you saw your role as
7 Science Centre siteto deal with, but in the 7 involving, if it cameto that, that you were
8 Health Care Corporation, the main office was 8 prepared to do so?
9 adjacent or on the Waterford Hospital site. 9 MR.TILLEY:
10 There were vice-presidents at the Health 10 A. |feltthat | had that authority, yes.
1 Sciences Centre, for a littlewhile at the 11 COFFEY, Q.C.:
12 Grace, another at the St. Clare' ssite. When 12 Q. Now, whilewe're onthetopic of authority,
13 Eastern Health was formed, the corporate 13 you were employed at the Health Care
14 office was retained where Eastern Health was. 14 Corporation of St. John’sby whom? Y ou were
15 Therewas only one vice-president that 1I'm 15 employed by the Board of Trustees or -
16 recalling--no, two vice-presidents--1'm sorry, 16 MR. TILLEY:
17 | have to step back, Eastern Health, there was 17 A. | believe my contract was signed by government
18 one vice-president there, there was another in 18 and the board. In fact, | think the offer
19 Carbonear, there was another in Whitbourne, 19 actually came at thetimedirectly from the
20 there was another in Clarenville, therewas 20 minister of the day.
21 another at St. Clare’'sand there were two at 21 COFFEY, Q.C.
22 the Health Sciences Centre. So geographically 22 Q. That would be back in 2000.
23 therewas a separation, so it presented a 23 MR. TILLEY:
24 challenge in that the frequency with which you 24 A. Yes. Butthe primary dealings were through a
25 were able to maintain regular contract was 25 reporting responsibility to the Board of
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1 Trustees. 1 Medical Advisory Committee, directly to the
2 COFFEY, Q.C.: 2 Board of Trustees. So for dl intentsand
3 Q. Andat Eastern Health, when you were CEO of 3 purposes, | would not bein aposition to
4 Eastern Health, who were you employed by? 4 overrule aphysician, wouldn’t have the know
5 MR.TILLEY: 5 how, number one, but number two, the authority
6 A. Whenl was CEO of Eastern Integrated Health 6 to do so.
7 Authority, but avery similar arrangement, | 7 COFFEY, Q.C.:
8 recall that both the minister and the chair of 8 Q. Sol takeit the know how or the authority to
9 the board would have signed by employment 9 do so, the authority you'vejust spoken to,
10 contract. 10 the know how, | takeit, would bein relation
11 COFFEY, Q.C.. 11 to, for example, such athing as, you know,
12 Q. Before | move on to dea with your 12 how to suture somebody off, I mean, you
13 relationship with the Board of Trustees of 13 wouldn’t know how to do that?
14 either--of both organizations and with 14 MR. TILLEY:
15 government officials, you believed that a CEO 15 A. You'recorrect.
16 of the Health Care Corporation and Eastern 16 COFFEY, Q.C.:
17 Health, you had the authority to give 17 Q. Thatkind of thing, youwouldn't purport to
18 direction to your senior executive team and 18 tell somebody how to perform a clinical
19 through them, presumably, all their 19 service.
20 subordinates? 20 MR. TILLEY:
21 MR. TILLEY: 21 A. Uh-hm.
22 A. Yes, with one notable exception and that 22 COFFEY, Q.C.
23 pertains to the medical organization. 23 Q. Butthere's certain aspects, | takeit, of
24 COFFEY, Q.C. 24 physician’swork or their relationships with
25 Q. Okay,in termsof that, could youtell me 25 patients that you might or might not agree
Page 34 Page 36
1 please, tell the Commissioner about that? 1 with their position on and have your own views
2 MR. TILLEY: 2 onit.
3 A Wel, Commissioner, there's an unique 3 MR.TILLEY:
4 arrangement in the heath system where 4 A. Certainly if | had received an e-mail or a
5 physicians in particular are a group of self- 5 call from a family member or a patient that
6 governing individuals and they have 6 they felt that they needed to get accessto a
7 accountable bodies, professional bodies, so 7 physician, that they felt was not easily
8 that within the--or asaresult, within the 8 accessible, then | would certainly look to see
9 hospitals or authorities themselves, there 9 if 1 could get somebody to follow up on that.
10 would be a separate set of bylaws. In fact, 10 Certainly relationship issues, | would
11 there would be two sets of bylaws. one 11 certainly represent any concerns that | would
12 pertaining to the administrative part of the 12 have.
13 organization and the other pertaining to the 13 COFFEY, Q.C.:
14 medical, clinical part of the organization. 14 Q. So interms of, was thereany aspect of
15 And there would be processes put in place for 15 physician’swork, such as, for example, the
16 the latter with respect to how those 16 administrative aspects of it that you did have
17 physicians are to operate when adecision has 17 authority in?
18 been made to what is commonly known asbeing |18 MR. TILLEY:
19 granted privileges to practice within that 19 A. Totheextent that it was not included through
20 facility. Andas part of that process, | 20 the bylaw process, | would believe so, yes.
21 believe we've mentioned Medical Advisory 21 COFFEY, Q.C.
22 Committees and there is a process whereby the 22 Q. For example, clinica facilities, a
23 medical issues in the organization are 23 laboratory, where alaboratory was located,
24 funnelled through that piece and from the 24 that would be your decision?
25 Medical Advisory Committee and then fromthe |25 MR. TILLEY:
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1 A. Ultimately. If there was aresistance on the 1 Q. le kept the physicians who were unhappy from
2 part of the physicians or an opinion that was 2 walking--getting so unhappy that they’d walk
3 contrary, | would certainly be mindful of 3 away.
4 overruling if there wasamajor position to 4 MR. TILLEY:
5 the contrary. 5 A. Wdll, that's certainly an element of it.
6 THE COMMISSIONER: 6 THE COMMISSIONER:
7 Q. | takeit then, vis-avis, well let's goto 7 Q. We'retaking here, 1 mean, | suppose | can
8 lab work, isit that what's not in the bylaw 8 see a situation where some physician might
9 isunder your--do you look tothe bylaw to 9 come along and say, you can’t do that for this
10 determine whether or not itis anarea in 10 reason that relates to medicine.
11 which you can enter into, asit were, or do 11 MR. TILLEY:
12 you go about some other process? 12 A Yes
13 MR. TILLEY: 13 THE COMMISSIONER:
14 A. Commissioner, | suspect that the number of 14 Q. Andthat, | presume, would be thekind of
15 times that the bylaws arereferred to is 15 thing that you would consider to bein their
16 probably very minimal. It was always a degree 16 bailiwick, in their area of expertise and they
17 or a linethat might move around a little 17 get to make those kinds of decisions.
18 depending on what the issue might be. 18 MR. TILLEY:
19 Certainly the medical staff, the Medial 19 A. Wdl, anything with regards to space, we would
20 Advisory Committee werethe onesthat were 20 try to find aresolution to. There have been
21 looking at the quality of medical care. There 21 times over the years, | suspect, when
22 was also, in the bylaws, provision for, what 22 physicians have been impacted by space
23 they call the medical staff organization which 23 decisions. And the closure of the Grace site
24 I mentioned yesterday, were, sort of, the 24 was certainly one major one that resolution or
25 local union of the medical group. They would 25 satisfaction was solved. But in many cases,
Page 38 Page 40
1 have the opportunity to represent physicians 1 was not entirely resolved in the physician’s
2 asagroup on various issues. 2 satisfaction. So, you sought an opportunity
3 THE COMMISSIONER: 3 to balance off multipleissuesand make the
4 Q. So, for example, if as a matter of 4 call.
5 administrative efficiency, the hospital was to 5 COFFEY, Q.C.:
6 determine that al laboratories should be 6 Q. Whilewe' reon thetopic, are you aware that a
7 located in one location and you had identified 7 similar sort of matter or issue arose
8 what the location might be, isthat adecision 8 involving St. Clare’ s and the General Hospital
9 for the administration totaly or is that a 9 site and relocating the pathology services -
10 decisionin which thereis aaspect which 10 MR. TILLEY:
11 would be for the MACs, as | understand? 11  A. Yes
12 MR. TILLEY: 12 COFFEY, Q.C.
13 A. Uh-hm, both. If the issue iswhether to 13 Q. - consolidating them on the General Hospital
14 centralize alaboratory at the Health Centre 14 site?
15 site and move it out of St. Clare’'s for 15 MR. TILLEY:
16 example, if there wasastrong opinion with 16 . | do recall some recollection of that.
17 respect to not moving it by a group of 17 COFFEY, Q.C.:
18 physicians, we were alwaysvery cautiousin 18 Q. W€l cometo that. Settling, and | use that
19 termsof making those decisions. In part 19 word advisedly, settling--if there was a
20 influenced by the fact that that’s a key group 20 disagreement or difference of view by certain
21 that you need support from. Recruitment is 21 physicians as to the wisdom, disagreement with
22 aways very challenging in this area. So, you 22 the wisdom of relocating the pathology
23 would look to tryto find some sort of 23 services entirely to the General Hospital
24 resolution that kept the issue settled. 24 site, who--a personin what position was
25 COFFEY, Q.C. 25 responsible for dealing with that since 2000,
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1 since you arrived back - 1 Q. Andfrom looking back on it, who brought that

2 MR.TILLEY: 2 to your attention?

3 A. Since 2000 and we're talking about the lab in 3 MR.TILLEY:

4 particular? 4 A lcan't recal. It could have come froma

5 COFFEY, Q.C.: 5 number of sources.

6 Q. Yes thelabin particular. 6 COFFEY, Q.C.:

7 MR. TILLEY: 7 Q. Would Bob Williams have been involved?

8 A. Well, therewould be involvement by a number 8 MR. TILLEY:

9 of people. Obviously the laboratory medicine 9 A. Could have been. | was also amember, or sat
10 program would bethe predominant body that 10 in onmedical advisory committee meetings
11 would influence the go and nogo. Thevice 11 during the health care preparation days. So,

12 president for medical services - 12 it could have come up there.

13 COFFEY, Q.C. 13 COFFEY, Q.C.

14 Q. Bob Williams. 14 Q. Doyou know if it came up there?

15 MR. TILLEY: 15 MR. TILLEY:

16 A. - 2000, would certainly beinvolved. 16 A. | can't say with confidence.

17 COFFEY, Q.C.: 17 COFFEY, Q.C.

18 Q. That would be Bob Williams. 18 Q. And the decision not to relocate the services

19 MR. TILLEY: 19 at the time was ultimately whose decision?

20 A. Yes, that'sright. And undoubtedly, | would 20 MR. TILLEY:

21 be aware of that and know the process or know 21 A. Technically | could have overruled that and

22 of the discussionsthat were going on with 22 made it happen, but didn’t seeit asaviable

23 respect to the challenges around it. 23 solution at that time.

24 COFFEY, Q.C: 24 COFFEY, Q..

25 Q. Wereyou made aware that--I have reason to 25 Q. So, from your perspective, the decision not to
Page 42 Page 44

1 believethat Commissioner is goingto hear 1 relocate--you didn’'t overrule somebody. The

2 evidence about this, that at one point, those 2 decision was made by somebody subordinate to

3 discussions became--is the word--acrimonious. 3 you?

4 Were you aware--was that ever brought to your 4 MR. TILLEY:

5 attention? 5 A. | think the overall objective was awaysto

6 MR.TILLEY: 6 try to centralizethat service. In the

7 A. Canyou elaborate alittle bit more? 7 absence of trying to achieve support from the

8 COFFEY, Q.C.: 8 group that were going to be most affected.

9 Q. Okay. Therewas significant difference of 9 Then the decision was redlly put on hold.

10 opinion and resistance by and decent on the 10 COFFEY, Q.C.:

11 part of pathologists or certain pathologists 11 Q. So, it was made, | take it, at Doctor

12 at St. Clare's - 12 Williams' level and you did not see fit to
13 MR. TILLEY: 13 overrule?

14 A. Yes 14 MR.TILLEY:

15 COFFEY, Q.C.: 15 A. | don't recall any disagreement between us.
16 Q. - beingrelocated. 16 COFFEY, Q.C.:

17 MR. TILLEY: 17 Q. I'mnot suggesting there was. I'm just saying
18 A. Ohyes. 18 you were aware he was making this decision or,
19 COFFEY, Q.C.: 19 at least, wasn't going to force theissue on
20 Q. Youremember that? 20 relocation and you were prepared to leave it
21 MR. TILLEY: 21 there.

22 A. Wél, | can't remember the detail, but | 22 MR. TILLEY:

23 certainly know that there was resistance to 23 A. Uh-Hm.

24 centralization. 24 COFFEY, Q.C.

25 COFFEY, Q.C.: 25 Q. That'scorrect?
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1 MR. TILLEY: 1 COFFEY, Q.C.

2 A Yes 2 Q. Yes, that was your understanding.

3 COFFEY, Q.C. 3 MR. TILLEY:

4 Q. Didthat ever change duringthe entiretime 4 A. Yes, sometimein May.

5 you were there, afterward? 5 COFFEY, Q.C.:

6 MR.TILLEY: 6 Q. Andso inspeaking with Dr. Williams about

7 A. | don'trecal. 7 thisinitially, | say initially, | don’t mean,

8 COFFEY, Q.C.: 8 thefirst couple of minutes, but the first

9 Q. Now, Mr. Tilley, you'vetold us, | believe, as 9 couple of daysthat you become aware of this
10 best you can recall, you first heard of the 10 and begin to grapple with it. Y ou understood
11 ER/PR, estrogran receptor, progesterone 11 that the issue went back to May of ’ 05 when it
12 receptor, issue on July 7, 2005, as best you 12 was first identified. What did you understand
13 can recall? 13 at that point about where they were withiit,
14 MR. TILLEY: 14 Dr. Williams and the people working for him?
15 A. Yes 15 What stage were they at at that point?
16 COFFEY, Q.C. 16 MR. TILLEY:
17 Q. Andyou heard about it from Doctor Williams? 17 A. My understanding when he had called me was
18 MR. TILLEY: 18 that they had done some sampling or audit or
19 A. Yes 19 some other tests around that period of time
20 COFFEY, Q.C. 20 and felt when he had called me or just prior
21 Q. Now sir, whenyou first spokewith himand 21 to, that it had reached the point where this
22 when | say first, | don’'t necessarily mean in 22 was more than afew isolated conversions, it
23 the first two minutes, okay, when you first 23 was something that needed to be dealt with.
24 spoke with him, thefirst day or two, this 24 COFFEY, Q.C.
25 having come to your attention, what 25 Q. Andthat’'stheway heputittoyou or that
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1 understanding were you given about when this 1 was your sense of it?

2 problem had been recognized, when theissue 2 MR.TILLEY:

3 had been recognized? 3 A That'smy senseof it.

4 MR. TILLEY: 4 COFFEY,QC.

5 A. Therewasan index case and that index case 5 Q. Sir,whenyoufirst got thisphonecal, did

6 was referred to as one that had converted on a 6 you meet with him that day?

7 retest. 7 MR. TILLEY:

8 COFFEY, Q.C.: 8 A. ldon'trecall. Again, | was ononesiteon

9 Q. Didyou haveany understanding or were you 9 thewest end of the city and hewas on the
10 given any understanding asto when this had 10 Health Science Centre site, but it would have
11 occurred? 11 been, | suspect, through the telephone.
12 MR. TILLEY: 12 COFFEY, QC.
13 A. | remember, in fact, May month - 13 Q. Didhegiveyou any sense a that time, in the
14 COFFEY, Q.C.: 14 first day or two, as to the numbers? What
15 Q. Didyou ever ask Doctor Williams, first or 15 kind of numbers are we talking about in terms
16 last, as to exactly when the index case 16 of overall?
17 occurred? 17 MR. TILLEY:
18 MR. TILLEY: 18 A. I seemto recall focuson 2002, but | don’t
19 A. No, I just worked on the assumption that it 19 recall any discussions about the numbers.
20 was in that spring. 20 COFFEY, Q.C.
21 COFFEY, Q.C. 21 Q. Andduring thefirst day or so, you gained an
22 Q. And certainly no later than May was your 22 appreciation that these test results had
23 understanding? 23 potentially significant ramifications for
24 MR. TILLEY: 24 treatment?
25 A. Nolater than May? 25 MR. TILLEY:

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 45 - Page 48




April 16, 2008 Multi-Page™ Inquiry on Hor mone Receptor Testing
Page 49 Page 51
1 A. Yes, because itwas tied into whether a 1 Q. Hewastheclinical chief of -
2 patient could benefit from a therapy such as 2 MR.TILLEY:
3 Tamoxifen. 3 A I'm sorry, hewas the clinical chief of
4 COFFEY, Q.C.. 4 laboratory medicine. Representatives from the
5 Q. Sir,didyou ever receive during the summer of 5 quality initiatives department would be
6 2005, awritten report from Dr. Williams about 6 Heather Predham at that pointin time. |
7 this? 7 believe shewas acting director. And Susan
8 MR. TILLEY: 8 Bonnell because there was a -
9 A. | know through looking through the evidence, 9 COFFEY, Q.C.:
10 mind it, there’ s aletter there that was sent 10 Q. Your director of communications?
11 to me by Dr. Williams about a page and a half 11 MR. TILLEY:
12 which summarizes the activitiesthat he had 12 A. Yes. Certainly a need to look at the
13 been involved with in relation to thisissue. 13 communications element of this. And that
14 COFFEY, Q.C.. 14 group subsequently grew in other meetings that
15 Q. Doyou recall when it was you received that? 15 | would have participated in.
16 MR. TILLEY: 16 COFFEY, Q.C.
17 A. No, | don't. 17 Q. Andtoinclude?
18 COFFEY, Q.C.: 18 MR. TILLEY:
19 Q. Andother than that, during the summer of 19 A. The director of laboratory medicine, Mr.
20 2005, summer | mean up to Labour Day, 2005, |20 Gulliver; some of the oncologists, Dr. Laing
21 did you receive any other written reports from 21 and Dr. McCarthy; another pathologist for at
22 him? 22 least one meeting that | recall, Dr. Carter.
23 MR. TILLEY: 23 THE COMMISSIONER:
24  A. No. 24 Q. I’'msorry, Doctor?
25 COFFEY, Q.C.: 25 MR. TILLEY:
Page 50 Page 52
1 Q. Canyou tell uswhy not? 1 A, Sorry, Carter.
2 MR.TILLEY: 2 THE COMMISSIONER:
3 A, Wadll, | had decided that | would participate 3 Q. Carter.
4 inthe discussions, some of the discussions 4 MR. TILLEY:
5 that were actually going on so | could get a 5 A. Didl get that right?
6 direct opportunity to hear from the clinical 6 COFFEY, Q.C.:
7 people about what was happening. 7 Q. Bev Carter?
8 COFFEY, Q.C. 8 MR. TILLEY:
9 Q. Sol take it that means, in--1 take it that 9 A. Okay, yes, Bev Carter. There was a gentleman,
10 means, are you saying that, "Look, | was going 10 Mr. Dwyer who would have been involved.
11 to be there anyway, so there was no point in 11 COFFEY, Q.C..
12 him writing areport to tell mewhat | had 12 Q. That'sBarry Dwyer?
13 aready witnessed myself."? 13 MR. TILLEY:
14 MR. TILLEY: 14  A. Barry Dwyer, hewould -
15 A. Wdl, that was a part of it. Also, there had 15 COFFEY, Q.C.:
16 been a briefing note prepared, | recall seeing 16 Q. Dyer, actualy, hisnameis Dyer, | think you-
17 which identified some of the significant 17 -I’m sorry, go ahead.
18 issues. 18 MR. TILLEY:
19 COFFEY, Q.C.: 19 A. Therewould have undoubtedly been discussions
20 Q. Soyou'redealing with Dr. Williams internally 20 with the whole executive team at some point in
21 within your organization. Who else areyou 21 time with regardsto thisissue.
22 dealing with? 22 COFFEY, Q.C:
23 MR. TILLEY: 23 Q. PatPRilgrim?
24 A. Dr. Cook. 24 MR. TILLEY:
25 COFFEY, Q.C.: 25 A. Yes
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1 COFFEY, Q.C. 1 particularly as this devel oped?
2 Q. Whendid Ms. Pilgrim enter the matter? 2 MR.TILLEY:
3 MR.TILLEY: 3 A. Right. Well, Heather wouldn’t have reported
4 A. My recollection isthat Mrs. Pilgrim had 4 directly tome. As a director she would
5 responsibility for cancer care within Eastern 5 report to a vice-president.
6 Health, so that would have brought her into 6 COFFEY, Q.C.:
7 the discussion through that means. 7 Q. Andinthis context that was who?
8 COFFEY, Q.C.: 8 MR.TILLEY:
9 Q. Did shecomeon or enter the discussion fairly 9 A. ThatwasDr. Williamsinthe Eastern Hedth

10 early on? 10 days. And | remember she was providing a great

11 MR. TILLEY: 11 deal of input in terms of literature searches

12 A. |l don'trecal inthe early stages. 12 on the test itself, in particular.

13 COFFEY, Q.C. 13 COFFEY, Q.C.

14 Q. Okay. Now sir, so you're going to be involved 14 Q. She would have no particular expertise

15 enough (phonetic) from your perspective, in a 15 involving pathology or oncology?

16 physical presence way that you felt you could 16 MR. TILLEY:

17 forego receiving written reportsor written 17 A. No. All shecould do is passon information

18 updated from Dr. Williams, you'd rely upon 18 as part of her review.

19 your presence and verbal briefings? 19 COFFEY, Q.C::

20 MR. TILLEY: 20 Q. SoJduly 7thyou're told there’sa problem.

21 A. Itwas certainverbal briefings. 1 wasn't 21 What' s your next memory, based upon documents

22 participating in al the discussions. | 22 or otherwise, in terms of actually that you

23 recall that it was an evolving process and 23 dealt with thisissue?

24 there was new information coming with regards |24 MR. TILLEY:

25 to literature, with regards to positivity 25  A. Other than conversations with Dr. Williams to
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1 rates. 1 get an appreciation for what he was finding we
2 COFFEY, Q.C. 2 did--there was two groups that would have been
3 Q. AndI'll get tothosein amoment. | just 3 important for me, one would be the board chair
4 wanted to get some sense of what structure, if 4 and the other would be government.
5 any, you put in place or what methodology you 5 COFFEY, Q.C.:
6 were using to keep track of al this. 6 Q. Yeah. Andthey’d beginaround July, well,
7 MR.TILLEY: 7 depending upon what document onelooks at,
8 A. Okay. 8 18th, 19th, 20th, depending upon which one.
9 COFFEY, Q.C.: 9 And I'll get to that in a moment.

10 Q. Andltakeit you were relying upon whatever 10 MR. TILLEY:

11 handwritten notes you made and your own memory 11  A. That'scorrect.

12 in terms of attendance at meetings which you 12 COFFEY, Q.C.

13 recalled? 13 Q. Butthefirst time Dr. Williams speaks to you

14 MR. TILLEY: 14 he mentions Dr. Ejeckam, in 20037

15 A. Yes 15 MR. TILLEY:

16 COFFEY, Q.C.: 16 A. Yes.

17 Q. Andwhatever you received by way of, | take 17 COFFEY, Q.C.

18 it, emails, those sortsof things, because 18 Q. What did hetell you about that?

19 there were no written reports, per se? 19 MR. TILLEY:

20 MR.TILLEY: 20 A. I don't recall specifically. | believe |

21 A. Yes. 21 received a later call from him speaking

22 COFFEY, Q.C: 22 specifically to Dr. Ejeckam in 2003.

23 Q. Andthe idea, for example, that you might 23 COFFEY, Q.C.

24 receive an e-mail directly from someone such 24 Q. Okay.

25 as Heather Predham was not at al unusual, 25 MR. TILLEY:
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1 A. Soldon'thaveabelief that that issue was 1 theend of the summer of '05what did you
2 raised other than to suggest that, you know, 2 understand about Dr. Ejeckam?
3 Dr. Ejeckam may have headed up this or was 3 MR.TILLEY:
4 heading up this particular service. 4 A. My understandingwas is that there was a
5 COFFEY, Q.C.: 5 stoppage in the test itself and that was made
6 Q. Now, Dr. Ejeckam wasstill in St. John’'s at 6 by Dr. Ejeckam and then areactivation of it
7 that time, wasn't he? 7 and it was a professional decision that he and
8 MR. TILLEY: 8 his--or colleagues had made.
9 A. Yes hewas. 9 COFFEY, Q.C.:
10 COFFEY, Q.C.: 10 Q. Now,did Dr. Williams, during the summer of
11 Q. Infact, hewasstill inthe same building 11 2005, tell you that he had been aware of this
12 where Dr. Williams was? 12 back in 20037
13 MR. TILLEY: 13 MR. TILLEY:
14 A. Right. 14 A. No. Tothe contrary, he had indicated that he
15 COFFEY, Q.C.: 15 was not aware of it in 2003.
16 Q. When you spoke with Dr. Williams then or 16 COFFEY, Q.C.:
17 shortly thereafter you were aware that he was 17 Q. Didyou ask himat that time how is that
18 still in St. John's? 18 possible?
19 MR. TILLEY: 19 MR. TILLEY:
20 A. Yes, | would. 20 A. | don'trecal that question.
21 COFFEY, Q.C: 21 COFFEY, Q.C:
22 Q. Sointerms of finding out what Dr. Ejeckam 22 Q. Canyoutel uswhy not?
23 did or didn’t do in 2003, I’'m going to suggest 23 MR. TILLEY:
24 to you, was arelatively simple matter? 24 A. |justdon't recall whether we talked about
25 MR. TILLEY: 25 it.
Page 58 Page 60
1 A. Yes. Now, I’'mnot - 1 COFFEY, Q.C.:
2 COFFEY, Q.C.: 2 Q. Wouldn'tit befairly self evident that if he
3 Q. Just simply, you know, walk down the corridor, 3 was responsible in 2003 as the vP medial for
4 walk down the stairsif you're Dr. Williams - 4 clinical laboratory services that presumably
5 MR.TILLEY: 5 he would be--it would have been brought to his
6 A. That'scorrect. 6 attention and did you discuss that with him?
7 COFFEY, Q.C. 7 MR.TILLEY:
8 Q. -andask him? 8 A. |l can'trecall.
9 MR.TILLEY: 9 COFFEY, Q.C.
10 A. Wdl, when theissue of 2003 was brought, and 10 Q. Wouldn't it have been important to know
11 I’m not sureif it was the first conversation 11 whether or not he was aware?
12 or a subsequent one, | remember saying to Dr. 12 MR. TILLEY:
13 Williamsthat that is obviously an important 13 A. Wdl, wecertainly talked about the need to
14 issue and we need to get more information with |14 follow-up on that issue.
15 respect to what happened back then. 15 COFFEY, Q.C.:
16 COFFEY, Q.C.. 16 Q. Wadl, follow-up is simply picking up the phone
17 Q. Andso Dr. Williams, | presume, reported back 17 and calling Dr. Ejeckam or walking, or in his
18 to you on that? 18 case walking down the corridor, orin your
19 MR. TILLEY: 19 caseinviting Dr. Ejeckam in for a meeting or
20 A. There sanumber of referencesin the notesto 20 even going to his office?
21 2003, 0| - 21 MR. TILLEY:
22 COFFEY, Q.C: 22 A. Um-hm.
23 Q. Sowhat wereyou given then to understand, 23 COFFEY, Q.C.:
24 like, the next conversation or conversation or 24 Q. Soitwas fairly smply done, wasn't it, if
25 two after that about Dr. Ejeckam? Like, by 25 you wanted to know from Dr. Ejeckam?
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1 MR. TILLEY: 1 COFFEY, Q.C.
2 A. Dr. Ejeckam was accessible. 2 Q. Andthat hadresulted, | takeit, from the
3 COFFEY, Q.C.: 3 premier -
4 Q. Canyou explaintothe Commissioner why, the 4 MR. TILLEY:
5 best you know, anyway, Dr. Ejeckam was not 5 A. Yes
6 approached? 6 COFFEY, Q.C.:
7 MR.TILLEY: 7 Q. -referencing it in the House of Assembly?
8 A. | don't know if hewasor not. 8 MR. TILLEY:
9 COFFEY, Q.C.: 9 A. Right. Sol said, "Guys, come over here."
10 Q. Butyou were never told he was? 10 They came over to my office, it was Dr. Cook,
11 MR. TILLEY: 11 Denic, Dr. Howell, Mr. Gulliver, Susan Bonnell
12 A. Not specifically. 12 would have been there in her capacity in
13 COFFEY, Q.C.: 13 communications and | was aware -
14 Q. Didyoufind that strange at the time, someone 14 COFFEY, Q.C.:
15 wouldn’t go and ask him? 15 Q. Thisislate May, 2007?
16 MR. TILLEY: 16 MR. TILLEY:
17 A. Youknow, it was an important issue. 1'd be 17 A. Yes. This-it'scertainly in that time frame.
18 surprised if somebody wouldn’'t have asked him |18 | can’t remember now if it's May or June. So
19 about it. 19 | wanted to get a specificideaas to this
20 COFFEY, Q.C.: 20 issue.
21 Q. Okay. Now, you weretold about Dr. Ejeckam |21 COFFEY, Q.C.:
22 2003 ER/PR. Were youtold anything else 22 Q. | takeit Dr. Ejeckam wasn't asked to join the
23 about, like, Dr. Ejeckam had suspended the 23 group because by then he wasthousands of
24 ER/PR testing in 2003 for a period of weeks, 24 miles away?
25 you understood that. Did Dr. Williams make 25 MR. TILLEY:
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1 you aware that the suspension was wider than 1 A Yes
2 that? 2 COFFEY, Q.C.:
3 MR. TILLEY: 3 Q. Goahead. So they had shared with me the
4 A. | don'trecal that being referenced. 4 correspondence which had indicated that Dr.
5 COFFEY, Q.C.: 5 Ejeckam had, in fact, madea decision to
6 Q. Whendid you first become aware of the extent 6 curtail a number of tests, that it was related
7 of the suspension of certain types of services 7 to the staining process, and then went on to
8 in 2003 that Dr. Ejeckam had initiated, when 8 share with methat there was a surgical
9 did youfirst become aware of the actual 9 pathology committee that had--that he had been
10 extent of that? 10 liaising with and there was minutes -
11 MR. TILLEY: 11 COFFEY, Q.C.
12 A. Itwasactually sometimein 2007 when I--when |12 Q. That who had been liaising with?
13 the memo that Dr. Ejeckam had written was 13 MR. TILLEY:
14 shared with me. 14 A. Sorry. There was a surgical pathology
15 COFFEY, Q.C.: 15 committee that Dr. Ejeckam had been a part of .
16 Q. Andwho did you receiveit from? 16 COFFEY, Q.C.:
17 MR. TILLEY: 17 Q. Hehad actually chaired it?
18  A. Dr. Cook. 18 MR. TILLEY:
19 COFFEY, Q.C. 19 A. Yes
20 Q. Andhow isit that Dr. Cook cameto giveit to 20 COFFEY, Q.C.:
21 you? 21 Q. Butgoon, yeah.
22 MR. TILLEY: 22 MR. TILLEY:
23 A. Wedl, we werefollowing up on the media 23 A. Andthere were minutesthat showed that this
24 inquiry that | wasreferencing earlier this 24 issue had been resolved to his satisfaction
25 morning - 25 and the tests reactivated. | remember they

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 61 - Page 64




April 16, 2008 Multi-Page™ Inquiry on Hor mone Receptor Testing

Page 65 Page 67
1 had talked about or we had talked about, well, 1 A Yes
2 what wasit that was put in place to resolve 2 COFFEY, Q.C.
3 thisand it wasissues to deal with space, 3 Q. Didyou ask anyonewhy you had not seen them
4 rotating staff and the technology that had 4 or been made aware of their contents before
5 been acquired at the time. The question as to 5 that?
6 whether by thistime, obviously, or, well, 6 MR.TILLEY:
7 certainly by thistime the question was, was 7 A. | know there were several discussions
8 there any concern about a retroactive problem 8 throughout the preceding months or years with
9 here. And the answer wasthe decision was 9 regards to Dr. Ejeckam’s 2003 staining issue,
10 being made by the professionals or had been 10 but | have no specific recollection of asking
11 made by professionalsand the assumptionwas |11 that question.
12 that because they didn’t see it as an issue, 12 COFFEY, Q.C.:
13 then it was not raised as an issue. 13 Q. Ever--soyou first saw the memosin May of
14 COFFEY, Q.C.: 14 2007, the Ejeckam memos I'll refer to them as,
15 Q. I'msorry, raised when? 15 the three of them?
16 MR. TILLEY: 16 MR. TILLEY:
17 Q. Backin 2003. 17  A. Yes
18 COFFEY, Q.C. 18 COFFEY, Q.C.
19 Q. Okay. So youwere querying thoseat the 19 Q. April 4th, May 2nd, June 19th, 2003. You
20 meeting? 20 first saw them in May of '07. You received
21 MR.TILLEY: 21 them actualy physically from whom, do you
22 A. Yes 22 recall who actualy -
23 COFFEY, Q.C. 23 MR. TILLEY:
24 Q. As towhy they hadn't gone back and done 24  A. |recal that Dr. Cook or Dr. Denic arrived
25 retesting in 2003? 25 with some binders where these memos and
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1 MR.TILLEY: 1 minutes were retained and they were removed
2 A. Yes 2 from that.
3 COFFEY, QC. 3 COFFEY, QC.
4 Q. Atthetime. Andyou weretold what? 4 Q. Now, s, with respect to that matter at the
5 MR.TILLEY: 5 time, you, | gather, inJuly of 2005, had
6 A. That wehad the professionalsinvolved in 6 asked or understood Dr. Williams was
7 this, they made a decision that was related to 7 investigating the Ejeckam matter?
8 staining and that the issue of retroactivity 8 MR. TILLEY:
9 was not seen to be anissue soit wasn't 9 A. Yes
10 raised beyond that. 10 COFFEY, Q.C.:
11 COFFEY, Q.C.: 11 Q. There had been discussions about it on and off
12 Q. Andwho wastelling you this? 12 or references toit over the intervening
13 MR. TILLEY: 13 amost two years, correct?
14  A. Wadll, that would have been a conversation that 14 MR. TILLEY:
15 | would have had with Dr. Cook. Dr. Denicwas (15 A. Yes.
16 there but I'm not sure Dr. Denic would have 16 COFFEY, Q.C.:
17 been around in 2003. Mr. Gulliver would have 17 Q. Yetyou'reonly actually seeing the memosin
18 been there. So - 18 May of 2007. Did you ask any of those
19 COFFEY, Q.C.: 19 present, Cook or Denic, the two physicians,
20 Q. Didyou seethose memos at that time? 20 "Gentlemen, you know, did Dr. Williams ever
21 MR.TILLEY: 21 ask you about these?"'
22 A. Atthat time, in 20077? 22 MR. TILLEY:
23 COFFEY, Q.C. 23 A. My understanding isthat Dr. Williams had been
24 Q. Yes 24 involved in follow-up, but I can't be
25 MR. TILLEY: 25 specific.
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1 COFFEY, Q.C. 1 or something involving ER/PR and stains arose
2 Q. Okay. Butyoudidn't ask Dr. Cook or Denic, 2 in’03. These three memos you were givenin
3 "Did Dr. Williams come looking for these?" 3 May of '07 involved those matters, yet you
4 MR.TILLEY: 4 don’'t ask the physician who is giving you the
5 A. No, I didn't. 5 memo, you know, I’ ve been looking -- | wanted
6 COFFEY, Q.C. 6 to know about thistwo years ago, and that’s
7 Q. Didyou speak to either Dr. Cook or Denic 7 not your style, | take it, to actually say
8 about why or what they believed about or 8 that to somebody, explain yourself, as it
9 thought about why it was only then you were 9 were, to say to him "explain yourself, explain
10 getting those? How could it bethat from 10 why | haven't gotten this". That's not your
11 July, 2005 to May, 2007 at ameeting whereyou |11 style?
12 asked them to come in to see you? 12 MR. TILLEY:
13 MR. TILLEY: 13 A. Wadl,it'snot my styleto look for blame.
14 A. Yes | did. 14 COFFEY, Q.C.
15 COFFEY, Q.C. 15 Q. Okay.
16 Q. Andthey show up and Dr. Cook producesthese |16 MR.TILLEY:
17 memos? 17  A. | amastrong advocate for making improvements
18 MR. TILLEY: 18 in a system, and my interest was on follow-up
19 A. Yes. 19 clearly at that point in time.
20 COFFEY, Q.C.. 20 COFFEY, Q.C::
21 Q. Andyou'd been dealingwith Dr. Cook, I'm 21 Q. Sir,interms of blame, do you seeit as blame
22 going to take you through material throughout 22 to actually ask somebody, well, why haven't
23 2005, middle of 2005 onward for quiteaperiod |23 you done something, doyou see that as a
24 of time about ER/PR. Did you ask him, 24 blame?
25 "Doctor, why haven't | seen these before?” 25 MR. TILLEY:
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1 MR. TILLEY: 1 A. No
2 A. | don'trecall asking that? 2 COFFEY, Q.C.:
3 COFFEY, Q.C.: 3 Q. Okay, soit’snot really blame.
4 Q. Why not? 4 MR.TILLEY:
5 MR. TILLEY: 5 A. No
6 A. ljust, | don't recall asking the question. 6 COFFEY, Q.C.:
7 COFFEY, Q.C.: 7 Q. Now with respect to that, the matter of Dr.
8 Q. And I appreciate you don't recall asking him, 8 Ejeckam in 2003, did you ever discuss with Dr.
9 I’m asking you why? 9 Williams how it was that he had not been aware
10 MR. TILLEY: 10 of thisin 2003? Did he ever offer any
11  A. You'reasking - 11 explanation to you?
12 COFFEY, Q.C. 12 MR. TILLEY:
13 Q. Why wouldn’t you ask that question? 13 A Wdl --
14 MR. TILLEY: 14 COFFEY, QC.
15 A. Wdl, you have professionals on staff, you 15 Q. Firstof dl, did you ever ask for one?
16 have physicians on staff, you don’t micro- 16 MR. TILLEY:
17 manage a process. You have to rely upon the 17 A. Why hedidn’'t know?
18 peoplethat areleading these areasand if 18 COFFEY, Q.C.:
19 they had spoken to the effect that that issue, 19 Q. Yes
20 from their perspective, was dealt with 20 MR. TILLEY:
21 appropriately, then | accepted that. 21 A. Wéll, hehad indicated to methat it wasn't
22 COFFEY, Q.C. 22 brought to his attention. 1’ ve subsequently
23 Q. | appreciate that back in’03, but I'm asking 23 learned that at the time this was happening,
24 about in’05. In 2005, July, 2005, you 24 he had been away for health reasonsfor a
25 recognized or were told that this matter arose 25 short period of time.
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1 COFFEY, Q.C. 1 A. Wdl, it wasongoing and Dr. Cook would have
2 Q. Youlearned that from whom? 2 been the prime leader of that. Who he had
3 MR. TILLEY: 3 mobilized, I’'m not aware.
4 A. Probably Mr. Simmons. 4 COFFEY, Q.C.
5 COFFEY, Q.C.: 5 Q. Andsointerms of aperson who actually could
6 Q. Okay, andwell -- there€'s documentation. 6 look through the business end of a microscope
7 WEe'll deal with that. 7 and understand what he or she was saying, Dr.
8 MR. TILLEY: 8 Cook was the one who was doing that?
9 A. Uh-hm, 9 MR. TILLEY:
10 COFFEY, Q.C.: 10 A. Yes.
11 Q. Butatthe time, it certainly wasn't -- Dr. 11 COFFEY, Q.C.:
12 Williams didn't offer that as an excuse to 12 Q. Inaclinical sense?
13 you, look, | wasn't aware of it because | was 13 MR. TILLEY:
14 away on sick leave? 14 A. Yes.
15 MR. TILLEY: 15 COFFEY, Q.C.
16  A. No, no. 16 Q. Withtheclinical skills.
17 COFFEY, QC:: 17 MR. TILLEY:
18 Q. Andso younever didask him about why he 18 A. Of course, there was Dr. Carter aswell. She
19 wasn't aware. He never offered an explanation 19 would have reported through Dr. Cook, so |
20 to you as to why he wasn’t aware other than it 20 know that she wasinvolved at one point in the
21 just wasn't brought to his attention? 21 process.
22 MR. TILLEY: 22 COFFEY, Q..
23 A. Right. 23 Q. So two physicians are involved, those two
24 COFFEY, Q.C. 24 physicians. Dr. Williams was managing, | take
25 Q. Haveyou ever asked Dr. Cook about the Ejeckam 25 it, the investigation from your perspective?
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1 matter, the 2003 matter, other than to get the 1 MR.TILLEY:
2 memos from him, and why they didn’t go 2 A Yes
3 retroactive at the time? In retrospect, kind 3 COFFEY, Q.C.:
4 of look back -- other than that, did you ever 4 Q. Whodse --like, who elsewas involved at
5 ask Dr. Cook about what it was all about? 5 that point?
6 MR. TILLEY: 6 MR. TILLEY:
7 A. That'sthetimethat | remember the most. 7 A. | raised earlier about the people that were
8 COFFEY, Q.C.: 8 actually in the meeting that | attended.
9 Q. TheMay 07 meeting? 9 COFFEY, Q.C.:
10 MR. TILLEY: 10 Q. | appreciatethat, but I’m talking about even
11 A. TheMay 07 meeting. Whether it would have |11 before the meeting because I'm trying to get
12 come up inany of thediscussions, | can't 12 some sense of what you were given to
13 recall. 13 understand as to the scope of the problem and
14 COFFEY, Q.C.. 14 what was known about the scope of the problem?
15 Q. Didyou ever ask Terry Gulliver about it? 15 MR. TILLEY:
16 MR. TILLEY: 16 A. Uh-hm, that there had been a number of
17 A. | certainly don't recall. 17 patients in 2002 that had converted.
18 COFFEY, Q.C. 18 COFFEY, Q.C.
19 Q. Now with respect to again July, when you first 19 Q. The-- i.e. they retested and had aready
20 get involved in this matter, was it brought to 20 converted?
21 your attention in the first week or so asto 21 MR.TILLEY:
22 what the overall state of affairswasin terms 22  A. Yes, onthe new Ventanaunit.
23 of the status of the investigation and who was 23 COFFEY, Q.C.:
24 conducting it? 24 Q. Any sense of the numbers? Possibly 16 of 25?
25 MR. TILLEY: 25 MR. TILLEY:
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1 A Yeah 1 retesting without me, George Tilley, knowing?
2 COFFEY, Q.C.: 2 Did you ever raise that with Dr. Williams?
3 Q. That sound about right? 3 MR. TILLEY:
4 MR. TILLEY: 4 A. No.
5 A. A dozen or so, but that number rings a bell. 5 COFFEY, Q.C.:
6 COFFEY, Q.C.: 6 Q. Canyoutdl uswhy not?
7 Q. Andadozen or so, 10 or 12 had been notified 7 MR. TILLEY:
8 of the change? 8 A. Dr. Williams is a very conscientious
9 MR.TILLEY: 9 individual, very focusedinon the patient,
10 A. Yes 10 always was an advocate for patient safety. |
11 COFFEY, Q.C.. 11 valued his judgment and trusted his follow-up
12 Q. Sowhenyou'refirst apprised of thisin the 12 onthis.
13 sense of, like, the first day or two, you 13 COFFEY, Q.C.:
14 understand there’ san index case, conversion 14 Q. What does-- doesthat have really anything,
15 back around May of '05, we've been 15 though, to do with why he hadn’t let you know?
16 investigating it, there are being retests 16 MR. TILLEY:
17 involving 2002, about 16 of 25 or so 17 A. | can't explain why he hadn’t --
18 converted, about 10 or 12 people had been told 18 MR. TILLEY:
19 - 19 A. I'll beasking him that, but I'm asking you
20 MR. TILLEY: 20 from your perspective, because you didn’t ask
21 A. Uh-hm. 21 him why it has been a number of weeks before
22 COFFEY, Q.C. 22 |, the CEO, was told. Youdidn'task him
23 Q. So far about the conversions, and in the 23 that.
24 meantime other retesting wasgoingon. You 24 MR.TILLEY:
25 would have understood that? 25 A. | don'trecal, no.
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1 MR. TILLEY: 1 COFFEY, Q.C.
2 A Yes 2 Q. Didyouask himwhy he called you that day,
3 COFFEY, Q.C.: 3 why now?
4 Q. Wereyou made awarein thefirst day or so 4 MR. TILLEY:
5 that the call had already goneout across 5 A. Therecollection that | haveisit was around
6 Newfoundland to pathologiststo send inal 6 that time that they felt this was more than a
7 the negatives from 2002? 7 few isolated cases.
8 MR. TILLEY: 8 THE COMMISSIONER:
9 A. | know it happened, but I’m not sure actually 9 Q. Mr. Coffey, whenever it's convenient for you,
10 when | became aware of that. 10 we'll take the morning break.
11 COFFEY, Q.C. 11 COFFEY, Q.C.
12 Q. Wdl, wouldit have beenin thefirst day or 12 Q. Wecan do that now, Commissioner, actually.
13 two or three, do you think? 13 THE COMMISSIONER:
14 MR.TILLEY: 14 Q. Fifteen minutes.
15 A. It certainly could be very possible. 15 (RECESS)
16 COFFEY, Q.C.: 16 THE COMMISSIONER:
17 Q. Thefirst day or two or three after you first 17 Q. Mr. Coffey.
18 -- 18 COFFEY, Q.C.:
19 MR. TILLEY: 19 Q. Thank you, Commissioner. Mr. Tilley, if you
20 A. Yes 20 could look, please, at P-075.
21 COFFEY, Q.C: 21 THE COMMISSIONER:
22 Q. Heard of this. Did you ever raise with Dr. 22 Q. Mr.Tilley, you have your own control there so
23 Williams how it could have gotten that far 23 you can't -- if you want to have alook at a
24 that other authorities are being asked to send 24 particular document, scroll up and down.
25 all their 2002 negativesinto St. John’sfor 25 MR. TILLEY:
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1 A. Sorry, Commissioner, doesthiscontrol this 1 Q. Intermsof this, July 7th, there' sreference
2 screen and not everybody here? 2 to Bob Williams, and could you just read that
3 THE COMMISSIONER: 3 out to us, please?
4 Q. Itcontrolsall of them, actually. 4 MR.TILLEY:
5 MR. TILLEY: 5 A. "You'll find that | too will have some
6 A. Oh 6 difficulty”, but-- I'm thinking it says,
7 COFFEY, Q.C.: 7 "standard procedure for testing antigen”. I'm
8 Q. You have control -- sowhen you go to reach 8 not sureif that’s mask or mark. "If estrogen
9 for it, you have control of everything. 9 marker, then treat that way to unmask
10 MR. TILLEY: 10 receptor. Boil stain prior to 2004, semi-
11 A. | see 11 automated, Dr. Ejeckam”, and his nameis not
12 COFFEY, Q.C.: 12 spelled correctly, but that’s how | understood
13 Q. Ifwecould, please, before-- | apologize, 13 it at thetime.
14 Registrar, please, P-068. 14 COFFEY, Q.C.:
15 THE COMMISSIONER: 15 Q. And then theré'sa -- go ahead, there's
16 Q. 68. 16 another reference to Bob Williams.
17 COFFEY, Q.C.: 17 MR. TILLEY:
18 Q. 68, yes. Now, dr, these are -- this 18 A. Yes, sorry, with --
19 particular pageis-- | think it was created 19 COFFEY, Q.C.:
20 by yourself. It’san excerpt from your own 20 Q. Thatwould be5 p.m, | takeit?
21 telephone log pertaining to ER/PR and 21 MR.TILLEY:
22 pathology -- pathologist, | presume. Isthat 22 A. Yes,and I'm not sureif that’sthe same day
23 -- 23 or not, "presume that’s not available. Five
24 MR.TILLEY: 24 p.m. meeting, letter to Dr. Ejeckam to
25 A. I’'msorry? 25 Gulliver, 2003; problem followed up. Meeting
Page 82 Page 84
1 COFFEY, Q.C. 1 with surgeons, talked about advising public,
2 Q. This isan excerpt from telephone log of 2 assess quality of service".
3 George Tilley pertaining to ER/PR and 3 COFFEY, Q.C.
4 pathologists. 4 Q. Andthen the next entry here in the telephone
5 MR.TILLEY: 5 logis theJuly 19th’05 meeting with Mr.
6 A. Okay. So that'snot my actual book itself, 6 Ottenheimer?
7 that’s my - 7 MR. TILLEY:
8 COFFEY, Q.C. 8 A. Yes
9 Q. Thisisyour own -- 9 COFFEY, Q.C.:
10 MR. TILLEY: 10 Q. Ifwecould, please, look at P-075 now. This
11 A. Thisismy summary version of it. 11 is pagethree, please. Now thisis this
12 COFFEY, Q.C.: 12 briefing note you referred to earlier of July
13 Q. Okay. 13 20th. You'll seeit at the bottom right hand
14 MR. TILLEY: 14 side of the page, 2005. Thisis thethird
15 A. That'swhy | didn’'t recognize it. 15 page of the briefing note, Eastern Health
16 COFFEY, Q.C.: 16 letterhead, actions, and we' ve had evidence
17 Q. Okay. 17 that this was given to the Minister of Health
18 MR. TILLEY: 18 on July 21st, 2005. The second last paragraph
19 A. Yes 19 reads, "Eastern Health, Vice President of
20 COFFEY, Q.C. 20 Quality Diagnostic and Medical Services, Dr.
21 Q. Andin creating this, you actually just copied 21 Robert Williams, has also asked that an
22 out what was in your book? 22 investigation be conducted into the five week
23 MR. TILLEY: 23 stoppage of immunoperoxidase staining for
24 A. That was my intention. 24 ER/PR receptorsin 2003 by Dr. Ejeckam”. |
25 COFFEY, Q.C. 25 take it that’'s the investigation you were
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1 referring to earlier? 1 A. No
2 MR.TILLEY: 2 COFFEY, Q.C:
3 A Yes 3 Q. I'maskingintermsof your own filing system.
4 COFFEY, Q.C. 4 MR. TILLEY:
5 Q. Doyou know how it wasknown at that point 5 A. Oh
6 that there had been a five week stoppage? 6 COFFEY, Q.C.:
7 MR.TILLEY: 7 Q. Because by the time the Commission really got
8 A. | havenoides, sir. 8 going, you were no longer in your position.
9 COFFEY, Q.C: 9 MR.TILLEY:
10 Q. Didyou ask anybody? 10 A. That'scorrect.
11 MR. TILLEY: 11 COFFEY, Q.C.
12 A. | assume that it was stated because it was 12 Q. Soif --didyou keep, for example, afile
13 known. 13 related to information related to Dr. Ejeckam?
14 COFFEY, Q.C. 14 MR.TILLEY:
15 Q. If wecould go back, please, to P-068, page 15 A. Yes, | tried to keep a file with any
16 one. If you look through this, in the second 16 information tat was coming through.
17 entry under Bob Williams, 5 p.m. meeting. 17 COFFEY, Q.C.:
18 MR. TILLEY: 18 Q. Sowe'll haveto hear from Ms. Pilgrim asto
19 A. Yes 19 this characterization, but it’s quite possible
20 COFFEY, Q.C. 20 you had afile labelled Dr. Ejeckam or info?
21 Q. Itsays, "Letter, Ejeckam to Gulliver, 2003". 21 MR.TILLEY:
22 See that? 22 A. I'dbe surprisedif it wasDr. Ejeckam. |
23 MR. TILLEY: 23 would more think it's ER/PR.
24 A. Yes, | do. 24 COFFEY, Q..
25 COFFEY, Q.C. 25 Q. Okay. If we do, though, turn the page --
Page 86 Page 88
1 Q. Now if wecould go, please, to Exhibit 0467. 1 actually, go on to the next page, I’ll just
2 Now thisisa-- the source of this document 2 scroll through here. Page two of the exhibit
3 is Pat Pilgrim, sourcein the sense that it 3 isan e-mail from yourself, May 31st, 2007, at
4 was obtained -- forwarded through Mr. Simmons | 4 5p.m. to, | take it, the Board of Trustees?
5 to our office, | gather, from Pat Pilgrim. 5 MR.TILLEY:
6 MR.TILLEY: 6 A. Yes
7 A. Uh-hm. 7 COFFEY, Q.C.:
8 COFFEY, Q.C.: 8 Q. Of Eastern Health, and aswell it’s copied to
9 Q. TotheCommission, and there's a-- in fact, 9 the Executive Team, Eastern Health, May, 2005?
10 info related, Dr. Ejeckam. 10 MR. TILLEY:
11 MR. TILLEY: 11  A. Yes
12 A. Okay. 12 COFFEY, Q.C.
13 COFFEY, Q.C.: 13 Q. Whoin practiseis-- | takeit that captures
14 Q. Doyou recognizethat, did you keep any -- 14 awhole lot of people, doesit?
15 MR. TILLEY: 15 MR. TILLEY:
16 A. | canonly seethetitle page. 16 A. Thatwould be theVice Presidentsand the
17 COFFEY, Q.C.: 17 Chief Operating Officers.
18 Q. Yeah,just that. You wouldn’t have typed 18 COFFEY, Q.C.:
19 anything like that if that’s -- 19 Q. Thisisyou making the Board of Trustees aware
20 MR. TILLEY: 20 of the matter?
21 A. No, no. 21 MR. TILLEY:
22 COFFEY, Q.C: 22 A Yes
23 Q. Okay. Thischaracterization, "Info related, 23 COFFEY, Q.C.:
24 Dr. Ejeckam", that wouldn’t have been yours? 24 Q. Now youdo reference here, "In the House of
25 MR. TILLEY: 25 Assembly yesterday, the Premier released an
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1 internal memo dated June, 2003, to the media 1 2005, look, Doctor, if you' ve got amemo from
2 from the pathologist who isoverseeing our 2 Dr. Ejeckam to Mr. Gulliver, can| seeit?
3 histochemistry lab to the Director of 3 Did you ever ask to see the memo?
4 Laboratory Medicine, in which the pathol ogist 4 MR. TILLEY:
5 raises concerns about ER/PR testing in 2003, 5 A. No
6 two years prior to the time the decision was 6 COFFEY, Q.C.:
7 made to retest. The existence of the memo was 7 Q. Canyou tdl uswhy not?
8 not made known to Bob Williams until the 8 MR. TILLEY:
9 summer of 2005 when we were discussing 9 A. Because | hadal the confidence in Dr.
10 retesting, and then, of course, Bob would have 10 Williamsin terms of review and investigation.
1 informed me after that". Infact, that's 11 COFFEY, Q.C.:
12 borne out by the -- your handwritten note on 12 Q. Anddid you ever receive areport from Dr.
13 P-068, page one, letter, Ejeckam to Gulliver, 13 Williams as to the results of his
14 200372 14 investigation?
15 MR. TILLEY: 15 MR. TILLEY:
16 A. Yes 16 A. No.
17 COFFEY, Q.C.: 17 COFFEY, Q.C.
18 Q. If wecould turn, please, to page six of this 18 Q. Didyou ever follow up with him?
19 exhibit, and thisisa memo from Dr. Ejeckam 19 MR. TILLEY:
20 to Terry Gulliver, dated June 19th, 2003. The 20 A. Therewould have been references in meetings,
21 subject is immunohistochemical stains at 21 but a specific reference to that point, no.
22 Health Science Centre, and it’s three pages 22 COFFEY, Q.C.
23 long. Goto page nine, this isamemo to 23 Q. Waell, what kind of references would there be
24 pathologists from Dr. G. Ejeckam, May 2, 2003, |24 in meetings then?
25 and we finally go to page 12, April 4th, 2003, 25 MR. TILLEY:
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1 memo to pathologists again from Dr. Ejeckam. 1 A. That during some of the meetingsthat | was
2 So the letter from Dr. Ejeckam to Mr. Gulliver 2 involved in, there was discussion around the
3 isthe June 19th one? I’ll just go back up to 3 2003 testing.
4 page six here. Bear with me, please. | take 4 COFFEY, Q.C.
5 it that’s the memo? 5 Q. Yes
6 MR.TILLEY: 6 MR.TILLEY:
7 A. That's my understanding. 7 A. ldon't-- | havearecollection because of
8 COFFEY, Q.C.: 8 the notesthat | kept at thetime that that
9 Q. Andyouwere made aware of the existence of 9 was discussed, but| can't recall what the
10 thismemo certainly onor before July 19, 10 nature of the discussion was.
11 20057 11 COFFEY, Q.C.
12 MR. TILLEY: 12 Q. Wdl you had told, | gather or Eastern Health
13 A. Yes 13 in the July 20th, 2003 briefing note, P-0075
14 COFFEY, Q.C.. 14 please? Right there at the bottom of the
15 Q. Yetyoudidnot seeit until May or June of 15 third page, you had advised the Minister of
16 200772 16 Health in writing on July 21st, 2005 that an
17 MR. TILLEY: 17 investigation was being conducted and yet you
18 A. That'smy recollection, yes. 18 actually never did follow up to find out from
19 COFFEY, Q.C.: 19 Dr. Williams, look, what' s the answer?
20 Q. Orwhat | presumeit would be, or arguably by 20 MR. TILLEY:
21 the end of May, 2007. 21 A. | don't have awritten report, no.
22 MR. TILLEY: 22 COFFEY, Q.C:
23 A. Uh-hm. 23 Q. And asbest asyou can recall, you were never
24 COFFEY, Q.C. 24 told what the result was?
25 Q. Didyou ever ask Dr. Williamsin the summer of |25 MR. TILLEY:
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1 A, |can'trecall. 1 memo from Ejeckam to Gulliver, 20037?
2 COFFEY, QC. 2 MR. TILLEY:
3 Q. Andareyou ableto tell the Commissioner why 3 A | redly couldn’t make that assumption.
4 that is, why you never followed up? 4 COFFEY, Q.C.
5 MR.TILLEY: 5 Q. Okay, youdidn't even go that far with him to
6 A. Wdll, my recollection isthat we would have 6 see, well, have you got a copy?
7 had a discussion with regards to that issue. 7 MR. TILLEY:
8 He certainly would have talked to Dr. Cook 8 A. | can't recal the specific details of the
9 about it. | can't say specifically if in fact 9 conversation.
10 he met with Dr. Ejeckam or not, but felt that 10 COFFEY, Q.C.:
11 that was an issue that was dealt with by those 11 Q. Okay, now back in 2003, youwere CEO of
12 individuals at the time. 12 Eastern Health--1'm sorry, of the Health Care
13 COFFEY, Q.C.: 13 Corporation at the time.
14 Q. Dr.Williamstold you this? 14 MR. TILLEY:
15 MR. TILLEY: 15 A. Yes
16 A. Wdl that wasmy sense of the recollection 16 COFFEY, Q.C.:
17 here, you know, we'd been meetingnow onand |17 Q. Wherethislab waslocated?
18 off on several occasions and there would have 18 MR. TILLEY:
19 been discussions about this. 19 A. Yes
20 COFFEY, Q.C.. 20 COFFEY, Q.C..
21 Q. Butit never again gets mentionedin any of 21 Q. Areyou ableto explain now, looking back on
22 the briefing notes that Eastern Health 22 it, how it wasthat the fact that stains or
23 preparesfor the Department of Health, does 23 the usage of stains was suspended for a period
24 it? 24 of time and it wasn't brought to your
25 MR. TILLEY: 25 attention? Because those stains, I'm going to
Page 94 Page 96
1 A. | will accept that. 1 suggest to you, were being done for hospitals
2 COFFEY, Q.C.: 2 all across the province.
3 Q. Doyourecall whether or not the Department of 3 MR.TILLEY:
4 Health ever asked afterward again about what 4 A Yes
5 the result was of this investigation? 5 COFFEY, Q.C.:
6 MR.TILLEY: 6 Q. You'reproviding aprovince-wide service, IHC
7 A. |l don'trecal any follow up. 7 staining. And how is it that this could
8 COFFEY, Q.C.: 8 happen and the ceo would not be made aware of
9 Q. Andif wecanlook, please, at Exhibit P-0467, 9 it?
10 page six. So thisisthat memo and apparently 10 MR. TILLEY:
11 it was known--its existence was known to both 11 A. Wdl | guessit needsto be put in the context
12 Dr. Williams and yourself in July of 2005, its 12 that there are in St. John’s hospitals aone,
13 existence? 13 tens of thousands of patient interactions,
14 MR. TILLEY: 14 five or six thousand staff, five hundred
15 A. Yes 15 physicians. Thereisalimit in terms of what
16 COFFEY, Q.C.: 16 the CEO can redlistically be involved in. You
17 Q. Becauseyou, before July 2005, you certainly 17 have processes set up, structures set up to
18 had not been aware of it? 18 deal with theseissues and obvioudly at that
19 MR. TILLEY: 19 point in time it was dealt with -
20 A. | have norecollection of it before that date. 20 COFFEY, Q.C.:
21 COFFEY, Q.C. 21 Q. Atsomelevel below you?
22 Q. No, andyoudidn’t seeit at the time, but to 22 MR.TILLEY:
23 betold about it, presumably Dr. Williams, 23 A. Yes.
24 well, must have had acopy. You assumed he 24 COFFEY, Q.C.
25 had a copy when he was talking to you about a 25 Q. Now you’ve had the opportunity, | takeit, to
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1 read this memo since, the June 19th, 2003 1 and Barry Dyer, the manager of histopathology.
2 memo? 2 Now bearing in mind the contents of paragraph
3 MR.TILLEY: 3 six and whom it’ s copied to, do you think that
4 A Yes 4 the subject matter in paragraph six, for
5 COFFEY, Q.C.: 5 example, if aphysician who apparently had the
6 Q. Thesubject matter, at least as written there, 6 authority or was given or alowed the
7 do you think that it would have been important 7 authority to shut down or the use of certain
8 for that subject matter to be brought to your 8 stains for a period of time because of
9 attention? 9 concerns he had about them, writes this sort
10 MR. TILLEY: 10 of amemo, particularly paragraph six, would
11 A. | havetorely on the vice-presidents to make 11 you have expected that the subject matter
12 a decisionin terms of whether they feel 12 there, be brought to your attention as CEO?
13 something is of significance to bring it to my 13 MR. TILLEY:
14 attention. 14 A. | would have expected it to be brought to the
15 COFFEY, Q.C.: 15 appropriate vice-president. | would expect it
16 Q. Looking at page 8, please, paragraph 6, now 16 to be brought to the quality process if
17 sir, paragraph 6, can you just read that out 17 there' s a concern here that the organization
18 loud for me please? 18 is doing something that might be putting
19 MR. TILLEY: 19 patients at risk.
20 A. "Finaly it ispertinent to mention that 20 COFFEY, Q.C.
21 results of immuno stains are extremely 21 Q. The contentsat paragraph six suggest the
22 important in histopathologic diagnosis, 22 patients might be at risk?
23 especially where classification of lymphoma 23 MR. TILLEY:
24 and determination of benign or malignancy of 24 A. Yes.
25 certain lesons. For example, in the 25 COFFEY, Q.C.:
Page 98 Page 100
1 prostrate biopsies, depend on crisp reliable 1 Q. Areyou ableto explain thenwhy it wasn’t
2 and reproducible staining results. Diagnosis 2 brought to your attention?
3 based on inappropriate immuno stain will 3 MR.TILLEY:
4 surely jeopardize patient care and may even 4 A. No.
5 expose Hcesllitigation.  Therefore, it will 5 THE COMMISSIONER:
6 beill advised to operate an unreliable and 6 Q. Yousaidyouwould expect it to be brought to
7 erratic immunohistochemical procedure in our 7 the attention of the appropriate VP who, in
8 laboratory." 8 2003 would have been?
9 COFFEY, Q.C. 9 COFFEY, Q.C.
10 Q. Anddown toward the bottom of the page, this 10 Q. BobWilliams.
11 is copied to Dr. Desmond Robb, who isthe AGL |11 MR. TILLEY:
12 chairman, discipline of laboratory medicine. 12 A. Dr.Williams.
13 What would "AGL" stand for? 13 THE COMMISSIONER:
14 MR. TILLEY: 14 Q. And the other thing was quality?
15 A. | don't know what AGL stands for. 15 MR. TILLEY:
16 COFFEY, Q.C.: 16  A. Initiatives.
17 Q. Dr.D. Cook, clinical chief and site chief at 17 THE COMMISSIONER:
18 St. Clare's. So h€e's clinical chief of 18 Q. And that would have been?
19 laboratory medicine for al of the Health Care 19 MR. TILLEY:
20 Corporation of St. John’s. 20 A. That would have been Dr. Williams in terms of
21 MR.TILLEY: 21 the vice-president, but the Quality
22 A. Yes 22 Initiatives Department isa support to all
23 COFFEY, Q.C. 23 areas of the organization and in particular
24 Q. Andsitechief at St. Clare's. Dr. S. Parai, 24 any issuesthat of arisk management nature
25 the site chief at the Health Sciences Centre 25 would tend to be supported through that
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1 service. 1 risk management as well, as aresult of sort
2 THE COMMISSIONER: 2 of later add ons?
3 Q. | think | understand what it isDr. Williams 3 MR. TILLEY:
4 would do as VP, but I'mstill not sure | 4 A. Yes
5 understand what Quality Initiatives Department 5 THE COMMISSIONER:
6 does? 6 Q. Andthe reasonthat the Quality Initiatives
7 MR.TILLEY: 7 Department would have been involved in this
8 A. Okay. Backin theearly 90's, probably a 8 case, was because of its risk management
9 little bit earlier than that, Commissioner, 9 aspect, not because of those other things?
10 throughout the Canadian health care system 10 MR. TILLEY:
11 there was a real push towards quality 11 A. Not because of?
12 assurance that various structures and 12 THE COMMISSIONER:
13 processeswould be putin placeto ensure 13 Q. Those other thingsthat you listed that they
14 appropriate outcomes. As an outflow of that, 14 did.
15 hospitals started to create these support 15 MR. TILLEY:
16 people who would go and assist various 16  A. Ohyes, that's correct. So thereis certainly
17 programs or departmentsto ensure that those 17 an issue there in terms of the quality of the
18 structures, whether it be manuals or 18 lab service and certainly there's a potential,
19 monitoring processes would be in place, so 19 therefore, to bring in the quality initiatives
20 it's a level of expertise that you're 20 people.
21 bringing. That got added to as years went on 21 THE COMMISSIONER:
22 to include utilization managers, so somebody 22 Q. Allright. Mr. Coffey, sorry, | interrupted
23 who monitors the patient flow and the 23 again.
24 efficiency of patient flow and also got added 24 COFFEY, Q.C.
25 toin termsof risk management. And that 25 Q. No, thank you, Commissioner. So if we could
Page 102 Page 104
1 person has afull realm of responsibilities, 1 look then to the same exhibit please, page 12
2 but includes helping departments look for 2 and | appreciate you didn't seethis memo
3 potential risk areas and to help them think 3 until April 4, 2003 memo from Dr. Ejeckam to
4 about where there are potentia to identify 4 pathologists, HSC, Health Sciences site, St.
5 risks, how you might control risks and 5 Clare’ sand out of town hospitals until May of
6 evaluate risks. So it is a support 6 2007, you wouldn’'t have seen it, but you did
7 department. They are obvioudly limited in 7 seeit inMay of 2007 at that meeting you
8 termsof their technical background, though 8 described?
9 most of them would have been clinical people, 9 MR.TILLEY:
10 | suspect most of them would havebeennurses |10 A, Yes.
11 by training. So the reason | referred to them 11 COFFEY, Q.C..
12 as apossible source for that to be discussed 12 Q. Yousaw it, you would have readit at the
13 is because as part of the risk managers task, 13 time?
14 any issues with regards to litigation would be 14 MR. TILLEY:
15 co-ordinated through there. 15 A. Yes
16  THE COMMISSIONER: 16 COFFEY, Q.C.
17 Q. Okay, so fromwhat you'retelling me, it's 17 Q. Dr. Ejeckam haswritten "And please note that
18 amost like the function of an IT department, 18 immunohistochemical stains with the following
19 for example. So somebody comesin, if you 19 antibodies’--and he lists eight, the last two
20 have a problem internally, although your 20 are ERand PR--"have remained unreliable,
21 description seems to be abit wider, as | 21 erratic and therefore unhelpful for diagnostic
22 understand it, you’ re saying they would assist 22 purposes. Consequently the above staining
23 the divisions themselves in the development of 23 with these antibodies shall stop forthwith
24 quality control initiatives, policy manuals, 24 until we can solve the reliability,
25 al that kind of things, and it dealswith 25 sensitivity and specificity problems. Efforts
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1 are underway and hopefully a solution will be 1 within the laboratory at the time?
2 found within the next four to six weeks. You 2 MR. TILLEY:
3 will be duly informed when such stains can 3 A |lcan't speakto it with certainty, but |
4 resume." So having read that at your meeting 4 would expect him to.
5 inMay of 2007, you then, | take it, spoke 5 COFFEY, Q.C.:
6 with Dr. Cook and Dr. Denic about this? 6 Q. Whyisthat?
7 MR.TILLEY: 7 MR.TILLEY:
8 A Yes 8 A. Well, asa physician that has oversight for
9 COFFEY, Q.C.: 9 this particular test, then | -
10 Q. If wecould go back please to page two of this 10 COFFEY, Q.C.:
11 exhibit? On May 31st that evening at 5:00, 11 Q. Atthetimethiswasgoing on?
12 this e-mail went out to the Board of Trustees 12 MR. TILLEY:
13 of Eastern Health from yourself and--now here 13 A. Sorry?
14 you' ve noted that, about how the existence of 14 COFFEY, Q.C.:
15 the memo became public in your first 15 Q. In 2003 he had oversight for IHC testing?
16 paragraph. The second paragraph you referred 16 MR. TILLEY:
17 to having done atechnical for the cBC media 17 A. Heobvioudy had the ability to shut it down.
18 prior toa subsequent interview with Nash 18 So, I’'m thinking of him in that capacity.
19 Denic and yourself that afternoon. And you 19 COFFEY, Q.C.:
20 list the peopleat thetechnical briefing. 20 Q. Okay.
21 And the points that were made included, "The 21 MR.TILLEY:
22 2003 memo was dealt with aspart of the 22 A. That there was some mechanisms obviously that
23 ongoing lab quality control program.” Do you 23 hewould useto ensurethe quality of the
24 see that? 24 process.
25 MR. TILLEY: 25 COFFEY, Q.C.:
Page 106 Page 108
1 A Yes 1 Q. Anddoesthat have any significance here? Why
2 COFFEY, Q.C.: 2 was it important to tell cBc that?
3 Q. Who made that assertion? 3 MR. TILLEY:
4 MR. TILLEY: 4 A, | suspectitwasjust part of the process of
5 A. I'mexpecting--assuming it was Dr. Cook. 5 information sharing.
6 COFFEY, Q.C. 6 COFFEY, Q.C.
7 Q. Wasthat thefirst that you had heard of that? 7 Q. Now, the last bullet under that paragraph,
8 MR.TILLEY: 8 under the points that were made, include, it
9 A. Pardon me? 9 says, "Other correspondence we share with the
10 COFFEY, Q.C.: 10 media’.
11 Q. Isitthefirst that you had heard of that? 11 MR. TILLEY:
12 MR. TILLEY: 12 A. Yes
13 A. Of the 2003 memo? 13 COFFEY, Q.C.:
14 COFFEY, Q.C.: 14 Q. | takeit that that's the other memos and the
15 Q. No, of the quality--of it having been dealt 15 minutes of these meetings, the Surgical
16 with as part of an ongoing lab quality control 16 Pathology Review Committee. Isthat what
17 program. Dr. Ejeckam’s activitiesin 2003 17 we're talking about here?
18 having been so characterized. 18 MR. TILLEY:
19 MR. TILLEY: 19 A. Yes, that's my recollection, yes.
20 A. Wéll, my expectation--my understandingisthat |20 COFFEY, Q.C.:
21 it would have been picked up by Dr. Ejeckam 21 Q. Now, did Doctor--I notice that Terry Gulliver,
22 through whatever mechanism he had in placeto |22 no one from the actual technologist sideis at
23 monitor quality within the laboratory. 23 this meeting or this briefing. Or at least is
24 COFFEY, Q.. 24 not -
25 Q. Do youknow if hewas monitoring quality 25 MR. TILLEY:
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1 A. Notreferenced. | seemto recal Mr. Gulliver 1 MR.TILLEY:
2 being thereat some point in that there was 2 A. Therecommendations were about centralizing
3 some request by Dr. Denicto actualy bring 3 the service and not rotating the staff and the
4 over slides so that he could help speak to 4 equipment.
5 this biggerissue. And | wonder if Mr. 5 COFFEY, Q.C.:
6 Gulliver had actually brought those over. 6 Q. That'sinthe June 19 memo?
7 COFFEY, QC. 7 MR.TILLEY:
8 Q. If we couldgoon then--but hein terms of 8 A Yes
9 actually participating as an active 9 COFFEY, Q.C.:
10 participant, he wasn’t being offered up as - 10 Q. So, therefore, there were specific
11 MR. TILLEY: 11 recommendations in Dr. Ejeckam’s memo of June
12 A. | don'trecal, no. 12 19, 2003, correct?
13 COFFEY, QC. 13 MR. TILLEY:
14 Q. So, in terms of this technica briefing 14 A. Yes
15 involving the media, it wasn't seen fit or 15 COFFEY, Q.C.:
16 thought appropriate by whoever organized the 16 Q. Very specific ones.
17 briefing, to actually have someone who has the 17 MR. TILLEY:
18 physical skill to actualy producea dide 18 A. Yes.
19 participate. 19 COFFEY, Q.C::
20 MR. TILLEY: 20 Q. Andyetyou'retelling the mediathat it would
21 A. | certainly don’'t recall the discussion about 21 not come to the attention of the
22 it. 22 administration unless there was specific
23 COFFEY, Q.C. 23 recommendations flowing from it.
24 Q. Now, the bottom of that page, the questions of 24 MR.TILLEY:
25 the media were many including why was 25 A. Yes.
Page 110 Page 112
1 something not done about thisin 2003? And 1 COFFEY, Q.C.
2 you've told the trustees, the answer was that 2 Q. Butthere had been specific recommendations
3 the focus at that time was about tissue 3 that flowed from it.
4 staining. And there was noindications of a 4 MR. TILLEY:
5 results concern. Unlikein 2005 when there 5 A. That'scorrect.
6 was an index caseinvolving changed results 6 COFFEY, Q.C.:
7 which precipitated a review on subsequent 7 Q. So, why then wasn't it brought to the
8 retesting. Now, we told them that the 8 administration’s attention?
9 concerns in the memo were not shared at that 9 MR. TILLEY:
10 time beyond the lab and the Surgical Pathology |10 A. Well, I'mthinking that at least two of the
11 Review Committee which consisted of 11 issues were issues that the laboratory
12 pathologists, surgeons and oncologists, a 12 medicine program could resolve within the
13 quality oversight committee. So, this quality 13 program. The issue with regards to technology
14 oversight committee is the Surgical Pathology 14 would certainly be flowed through the capital
15 Review Committee. Andthey asked why itwas |15 equipment process.
16 not shared with the administration at the 16 COFFEY, Q.C.:
17 time. And we responded, it would not cometo 17 Q. Inother words, buying the Ventana.
18 our attention unless there was specific 18 MR. TILLEY:
19 recommendations flowing fromit. There had 19 A. Yes
20 been recommendations hadn't there? Look at 20 COFFEY, Q.C.:
21 that June 19 memo. 21 Q. Thetwo Ventana machines.
22 MR. TILLEY: 22 MR. TILLEY:
23 A. Sorry, isthat scrolled down below. 23 A. Ventana, I'm not sureif there’ s one or two to
24 COFFEY, Q.C. 24 be honest.
25 Q. | apologize, yes, I'm sorry. Therewe are. 25 COFFEY, Q.C.
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1 Q. We'regoing to hear evidence, | gather, that 1 MR.TILLEY:
2 there are two - 2 A, Wedll, what it says hereis that there was no
3 MR. TILLEY: 3 indication of aresults concern and that was
4 A Okay. 4 the information that 1 would have been
5 COFFEY, Q.C.: 5 provided with at that time.
6 Q. -Ventana machineor machines. That would 6 COFFEY, Q.C.:
7 involve an expenditure of funds. 7 Q. Well, whenwe look at page 12, please. Dr.
8 MR. TILLEY: 8 Ejeckam in early April 2003 had written that
9 A. That'sright. 9 "the immunohistochemical stains, the eight of
10 COFFEY, Q.C.: 10 them, those antibodies have remained
11 Q. That would come to the administration's 11 unreliable, erratic and therefore, unhelpful
12 attention. 12 for diagnostic purposes’. Isn’t unreliable,
13 MR. TILLEY: 13 erratic and therefore unhelpful for diagnostic
14 A. Right. 14 purposes related to a results concern?
15 COFFEY, Q.C. 15 MR. TILLEY:
16 Q. Therationalefor it, presumably. 16 A. Wdl, if infact--my interpretation of itis
17 MR. TILLEY: 17 that if the pathologist was seeing those
18 A. Yes 18 things, they ssimply wouldn’t read the slide.
19 COFFEY, Q.C.: 19 So, they would send it back for reprocessing.
20 Q. Andif that arose or flowed from Dr. Ejeckam’s |20 COFFEY, Q.C.:
21 memo, should its existence and rationale have 21 Q. Who gave you that understanding?
22 been brought to your attention? 22 MR.TILLEY:
23 MR. TILLEY: 23 A. | mean, I'm working on the basis of a
24  A. Itwould have been desirable, yes. 24 conversation now with the two senior
25 COFFEY, Q.C. 25 pathologists that | was dealing with, Dr. Cook
Page 114 Page 116
1 Q. Now,to goback, just at the bottom of the 1 and Denic.
2 first page of your e-mail, you'vetold the 2 COFFEY, QC.:
3 trustees, the answer was that "the focus at 3 Q. Okay. And that would be the May 2007 meeting?
4 that time was about tissue staining and there 4 MR.TILLEY:
5 was no indication of a results concern. 5 A Yes
6 Unlikein 2005 when therewas an index case 6 COFFEY, Q.C.:
7 involving changed resultswhich precipitate 7 Q. Didyou ask them whether they had received Dr.
8 the review on subsequent retesting”. Now, I'm 8 Ejeckam’ s memos back in 2003, the April 4 and
9 going to suggest to Mr. Tilley, that you can't 9 the May 2 one? Did you ask those two
10 have a changed results unless you do at least 10 gentlemen, did you fellows receive these?
11 oneretest. Can you? Youhaveto retest 11 MR. TILLEY:
12 something to - 12 A. | can'trecal having that discussion though |
13 MR. TILLEY: 13 think you mentioned earlier that Dr. Cook was
14  A. That'scorrect. 14 copied on one.
15 COFFEY, Q.C. 15 COFFEY, Q.C::
16 Q. - get achanged result. So, if you never 16 Q. Wadll, that'sthe June 19 one.
17 actually retest something, you' re not going to 17 MR. TILLEY:
18 get a changed result. 18 A. Okay.
19 MR. TILLEY: 19 COFFEY, QC::
20 A. Yes 20 Q. Hehappensto be copied on that. There'sno
21 COFFEY, Q.C. 21 sign that Dr. Denic was, but the May 2, 2003
22 Q. So,isitredly an answer to say that it was 22 one and the April 4, 2003 one are both
23 no concerns in 2030, that we had not changed 23 addressed to pathol ogists -
24 results because we didn’t do any retesting, is 24 MR.TILLEY:
25 that really an answer? 25 A. Yes.
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1 COFFEY, Q.C.: 1 for the health authorities.
2 Q. - simpliciter at the Health Sciences Centre, 2 MR.TILLEY:
3 St. Clare's. 3 A. Yes
4 MR. TILLEY: 4 COFFEY, Q.C.
5 A. Good point. 5 Q. And Mr. Coates haswritten to you, he calls
6 COFFEY, Q.C.: 6 you George. | take it--do you know him
7 Q. So, didyouraiseit with them as to--Dr. Cook 7 personally?
8 or Denic, you know, did you fellows get this 8 MR. TILLEY:
9 back in’03? 9 A. Wédll, enough to call Reg and George, yes.
10 MR. TILLEY: 10 COFFEY, Q.C.:
11 A. | can't remember that conversation per se. 11 Q. Okay. It says, "please find attached a draft
12 COFFEY, Q.C.: 12 response to HSC ATI 06003 regarding a request
13 Q. Didyou ask Dr. Cook that time or Dr. Denic, 13 for information concerning a breast screening
14 for that matter, whether they had ever spoken 14 test ER/PR receptors, much of the information
15 to Dr. Ejeckam about it, about the issue? 15 related to this request would reside with your
16 MR. TILLEY: 16 organization. Inreviewing our records, we
17 A. | can'timagine that we wouldn’t have talked 17 found several e-mail and a number of briefing
18 about that, but | can't specifically recall 18 notes. Based on our assessment, we have
19 that discussion. 19 determined the e-mail traffic from Ross Reid
20 COFFEY, Q.C. 20 is essentially personal information. Even if
21 Q. Okay. Now, if wecan look please at Exhibit 21 we severe Mr. Reid’'s name, the potential
22 P-0401, I'll just scroll down. This came from 22 exists that someone could recognize the
23 Pat Pilgrim, came in the sense of --I gather it 23 individual patient based on circumstances
24 was gathered up by that, a lady and sent 24 described. Therefore, based on Section 30, we
25 through Mr. Simmonsto the Commission. This |25 have decided to severe three e-mail in their
Page 118 Page 120
1 second pageis a memoon Legidative and 1 entirety. With respect to the briefing notes,
2 Regulatory Affairs, Department of Health and 2 we reviewing them in the context of paragraph
3 Community Services letterhead, stamped office 3 21(a) of ATTIPA, but do not believe that any
4 of the CEO, February 23, 2006, Eastern Health 4 material issubject to that exemption. The
5 hasit received. The memo isto yourself from 5 text and the briefing notes does not, in our
6 Reg Coates. And who is Reg Coates? 6 opinion, amount to policy advice. We would
7 MR.TILLEY: 7 like your opinion on our draft response as
8 A. Reg Coatesisthe solicitor in the Department 8 soon as possible’.
9 of Health. 9 Now sir, what was your understanding
10 COFFEY,Q.C:: 10 about why, intheend of February 2006, this
11 Q. Youthink he'salawyer? 11 was being sent to you?
12 MR. TILLEY: 12 MR. TILLEY:
13 A. Yes, | believe. 13 A. They were going to, obviously, make a decision
14 COFFEY,Q.C:: 14 asto how much information was going to be
15 Q. That'syour understanding anyway. 15 released. And they sent it to us to review
16 MR. TILLEY: 16 that and provide any feedback with respect to
17  A. Yes 17 any other issues that might have been
18 COFFEY, Q.C.: 18 restricted.
19 Q. It'scc’'dto Tansy Mundon and Moira Hennessey. 19 COFFEY, Q.C.:
20 Tansy was the Director of Communications for 20 Q. Now, doyou know if you ever did speak with
21 the Department of Health. 21 Mr. Coates about this matter?
22 MR.TILLEY: 22 MR. TILLEY:
23  A. Yes. 23 A. I do. Ithink it was acouple of weeks later.
24 COFFEY, QC:: 24 COFFEY, Q..
25 Q. And Moira Hennessey wasthe ADM responsible 25 Q. Go ahead, what happened? How did that come
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1 about? 1 that was specificaly.
2 MR.TILLEY: 2 COFFEY, Q.C:
3 A. Well, typically any timethat we get or the 3 Q Yeah. And, actualy, if welook at the
4 organization got a freedom of information 4 Exhibit P-0129, please, which is the actual--
5 request, the process that we would useisto 5 I'll scroll down through this, Mr. Tilley,
6 have a person designated to review those. So, 6 you'll seethat thefirst two pages of it--
7 when this would have comein, | don’t know how 7 actually, the first three pages of this
8 many pages, but | think it was quite 8 exhibit are the response to Mark Quinn of CBC
9 extensive. | would have referred that to 9 dated March 9th, 2006, signed by John G.
10 somebody, whichever person or persons would be 10 Abbott, Deputy Minister, copied to yourself.
11 appropriate to review it. 11 And thisisthe response to that memo that Mr.
12 COFFEY, Q.C:: 12 Coates or the subsequent response to Mr. Quinn
13 Q. Who'sthat? 13 that the draft of which Mr. Coates had sent
14 MR. TILLEY: 14 over to you. If weactualy look at the
15  A. It would be someone in the Quality Department, 15 exhibit, if we could go, please, to page 18?
16 but the name | can’t tell you. 16 Scroll down. You'll seethat page 18 isthe
17 COFFEY, Q.C. 17 end of the exhibit, okay.
18 Q. So,this it he same Quality Department you 18 MR. TILLEY:
19 were describing to the Commissioner? 19 A. Okay.
20 MR. TILLEY: 20 COFFEY, Q.C:
21 A. Yes, that's correct. 21 Q. Sotheactual--other than the actual letter,
22 COFFEY, Q.C: 22 text of the letter which is three pages long,
23 Q. Who areinvolved with litigation issues. 23 pages 4 through 18 are the actual text.
24 MR.TILLEY: 24 MR. TILLEY:
25 A. Yes. 25 A. Okay.
Page 122 Page 124
1 COFFEY, Q.C. 1 COFFEY, Q.C.
2 Q. Amongst other things, but litigation issues. 2 Q. That's beingsent out. Andif we look,
3 MR.TILLEY: 3 please, at page 6, now thisisthis July 20th,
4 A Yes 4 2005 briefing note that had been given to the
5 COFFEY, Q.C.: 5 minister of health on July 21st, 2005. And we
6 Q. Okay. 6 see a blank space there in the second-last
7 MR.TILLEY: 7 paragraph, and that’sthe paragraph dealing
8 A. So, Il wouldn't have been ableto go through 8 with Dr. Ejeckam?
9 that in the detail myself. So, | would refer 9 MR.TILLEY:
10 itout. And I think sometimein March | had a 10 A. Yes
1 subsequent conversation with Mr. Coates to 11 COFFEY, Q.C.:
12 give him the feedback that | had gotten. 12 Q. 2003. Do you know why that’s not there?
13 COFFEY, Q.C. 13 MR. TILLEY:
14 Q. Doyourecal who it was? 14 A, Wadl, | remember following the interview
15 MR. TILLEY: 15 process that | would have had with you in the
16  A. Sorry, that had given to me? 16 fall, you referencing the notes that were made
17 COFFEY, Q.C.: 17 in the Department of Health on that issue.
18 Q. Yes. If you'regoing to tell Mr. Coates 18 COFFEY, Q.C.:
19 redact or expunge or omit certain things from 19 Q. Yes
20 agovernment response, Department of Health 20 MR. TILLEY:
21 response for an ATIPPA request, wouldn’t you 21 A. Andit had the letters QA attached to it. QA
22 remember? Thisisthe beginning of ATIPPA. 22 would be aterm to identify quality assurance.
23 MR. TILLEY: 23 And my recollection isthat the advice that
24 A. Yes. Wdll, there's alot happeningin my 24 had been forwarded on to me wasthat that
25 office and | am not able to be able to say who 25 issuewas a part of the quality assurance
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1 program and therefore fell under the auspices 1 Q. Now, how doesthat differ--in fact, I’'m going
2 of the legidlation that would protect that 2 to suggest toyou that there's alot more
3 information. So that was passed on to Mr. 3 potentially about quality there than thereis
4 Coates. 4 in the paragraph involving Dr. Ejeckam?
5 COFFEY, Q.C. 5 MR. TILLEY:
6 Q. By? 6 A. Yes
7 MR.TILLEY: 7 COFFEY, Q.C:
8 A. Me 8 Q. Sohow doesthat -
9 COFFEY, Q.C: 9 MR.TILLEY:
10 Q. Now, wouldit have been Dr. Williams was 10 A. Wdl,all can sayisto repeat what | had
11 telling you this? 11 indicated before. Therewasa referenceto
12 MR. TILLEY: 12 quality assurance and | passed that
13 A. | don't recollect who it was. 13 information on.
14 COFFEY, Q.C. 14 COFFEY, Q.C.
15 Q. But particular attention would have--your 15 Q. Now, asof March 9th, 2006, which is the date
16 attention would have had to been drawn to that 16 that Mr. Quinn is getting his response, the
17 particular paragraph? 17 fact that Dr. Ejeckam had suspended the
18 MR. TILLEY: 18 testing or usage of certain stainsin 2003 was
19 A. Yes 19 not publicly known, wasit?
20 COFFEY, Q.C: 20 MR. TILLEY:
21 Q. Didyou examinethismemo in relation to any 21 A. No.
22 other QA issues? 22 COFFEY, Q.C.
23 MR. TILLEY: 23 Q. Infact, itwasn't publicly known until more
24 A. ldidn'tlook atit, ismy recollection. | 24 than ayear later?
25 sent it tothe appropriate place in the 25 MR. TILLEY:
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1 organization, which is somebody within the 1 A. That'scorrect.
2 quality initiatives department and got a 2 COFFEY, Q.C.
3 response. | think therewas a - 3 Q. See Mr. Tilley, hereyou're asking--you're
4 COFFEY, Q.C.. 4 telling the Commissioner, look, | sent this by
5 Q. Andyou don’t recall from whom? 5 our own internal ATIPPA people, correct?
6 MR.TILLEY: 6 MR.TILLEY:
7 A. lcan'trecall. 7 A. Yes
8 COFFEY, Q.C. 8 COFFEY, Q.C.
9 Q. Okay. 9 Q. Andtheonly part of that three-page memo of
10 MR. TILLEY: 10 July 20th that gets expunged or suggested to
11 A. |l don't know if my telephone log refersto it 11 be expunged on a QA basis is that one
12 or not. 12 paragraph involving Dr. Ejeckam in 2003?
13 COFFEY, Q.C. 13 MR. TILLEY:
14 Q. And, for example, if we justlook a bit 14 A. That'scorrect.
15 further up the page, "A technology consultant 15 COFFEY, Q.C.:
16 from Mount Sinai will be reviewing our 16 Q. Youwould agree that there are quite a number
17 laboratory to assess the immunoperoxidase 17 of other paragraphsthat arguably might fall
18 system. At that time we will ask the 18 or relate to quality?
19 consultant his or her opinion of the past 19 MR. TILLEY:
20 several years results under the DAKO 20 A. Yes
21 methodology and for advice on the future 21 COFFEY, Q.C.
22 direction of the immuno service." 22 Q. lssues?
23 MR. TILLEY: 23 MR. TILLEY:
24 A. Yes. 24 A. Yes.
25 COFFEY, Q.C.: 25 COFFEY, Q.C.:
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1 Q. Areyou telling the Commissioner that herein 1 MR.TILLEY:
2 this context you were merely the spokesperson, 2 A Yes
3 the conduit for adecision by a subordinatein 3 THE COMMISSIONER:
4 thisregard? 4 Q. Andthebelief that that need not be or should
5 MR.TILLEY: 5 not be released under the legislation?
6 A. Yes 6 MR.TILLEY:
7 COFFEY, Q.C. 7 A Yes
8 Q. Okay, sothat’s-so why would it be then you, 8 THE COMMISSIONER:
9 why not have the subordinate contact Coates 9 Q. Hadyou read the memo before you sent it on?
10 directly? If the decision doesn’t involve any 10 MR. TILLEY:
11 actual decision making by yourself? 11 A. No.
12 MR. TILLEY: 12 THE COMMISSIONER:
13 A. Right. Wéll, he had referred the issue to me 13 Q. Didyou read the memo when it came back?
14 so | was replying to him. 14 MR. TILLEY:
15 COFFEY, Q.C.: 15 A. Cameback from?
16 Q. Butyou did so without exercising any judgment |16 THE COMMISSIONER:
17 at al onit or bringing your mind to bear on 17 Q. Your QA person.
18 it? 18 MR. TILLEY:
19 MR. TILLEY: 19 A. Irecal it wasonly atelephone conversation,
20 A. | confess, no. 20 Madam Commissioner, to me saying there were a
21 COFFEY, Q.C. 21 couple of issues, one, that one being a
22 Q. Andwould you, at the time, have realized the 22 quality assurance and | think therewas a
23 potential significance publicly at thetimein 23 reference to a province, if I’m not mistaken,
24 relation to an acknowledgement that, or 24 that was also removed.
25 recognition that the ER/PR problem had arisen 25 THE COMMISSIONER:
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1 or at least the issues with ER/PR had arisen 1 Q. Okay. But when you weretalking to Mr.
2 in 20037 In March of ' 06 were you aware that 2 Coates, you knew what it wasthat you were
3 thiswas amatter of some public interest, 3 suggesting come out of the letter?
4 ER/PR? 4 MR. TILLEY:
5 MR. TILLEY: 5 A Yes
6 A. Yes 6 THE COMMISSIONER:
7 COFFEY, Q.C. 7 Q. Okay. So itwasn't that you didn’t read it
8 Q. Andthereforeif the--the fact that this dated 8 beforehand and you didn’t know what it was was
9 back to 2003 in terms of Ejeckam's 9 coming out?
10 involvement, that would have been of interest 10 MR. TILLEY:
11 publicly? 11 A. Oh,I'msorry. | hadn'treadit, but | was
12 MR. TILLEY: 12 just relying the points that was made known to
13 A. Certainly. 13 me to pass on to the department.
14 THE COMMISSIONER: 14 THE COMMISSIONER:
15 Q. Couldwe havejust one small point clarified 15 Q. Wdl, that’smy point, did you know what it
16 just to make sure that I'm clear on this? 16 was--are you saying that you--somebody told
17 Because | understand that you got the request 17 you paragraph such and such should come out
18 from Mr. Coates, you forwarded it on to 18 becauseit’s QA and you just said, paragraph
19 somebody in the appropriate department? 19 whatever number it is on the page should come
20 MR. TILLEY: 20 out because it’'sQA or did somebody say to
21 A. Yes 21 you, "This paragraph comes out," you read this
22 THE COMMISSIONER: 22 paragraph and you say to Mr. Coates, "That
23 Q. Whointurnreviewed it and came back with a 23 should come out because it's QA."?
24 particular paragraph should be deleted because 24 MR.TILLEY:
25 of QA concerns? 25 A. No. Theformer. So somebody had indicated to
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1 me that that was a QA issue. 1 10th, 11th, 12th, 13th, 14th and so on you did
2 THE COMMISSIONER: 2 not contact the Department of Health about
3 Q. Um-hm. 3 this?
4 MR. TILLEY: 4 MR. TILLEY:
5 A. And that was passed on to Mr. Coates. 5 A. No, | can't explain that, because normally it
6 THE COMMISSIONER: 6 would be anissuethat | would be intouch
7 Q. Soareyou saying that when you talked to Mr. 7 with rather quickly.
8 Coates, you did not know that paragraph was 8 COFFEY, Q.C.:
9 about Ejeckam? 9 Q. Sowhenyou say you can't explain it, what do
10 MR. TILLEY: 10 you mean by that?
11 A. Oh,no, | would haveknown that because | 11 MR. TILLEY:
12 obviously would have had to point that out. | 12 A. Normally those sorts of issues are issues that
13 don't recall having the discussionit was 13 | would share with the Department of Health.
14 paragraph No. 3. 14 COFFEY, Q.C.:
15 THE COMMISSIONER: 15 Q. Uh-hm.
16 Q. That wasthe part that | wasa bit confused 16 MR. TILLEY:
17 about. 17 A. Ifthey wereat a level of significance of
18 MR. TILLEY: 18 this nature. To not have, | can only conclude
19 A. Okay. 19 that there must have been still some work to
20 THE COMMISSIONER: 20 be done that would have delayed that contact,
21 Q. | didn't know whether you were saying you just |21 but --
22 - 22 COFFEY, Q..
23 MR. TILLEY: 23 Q. What work? What kind of -- in the same way
24  A. No, | understand. 24 that Bob Williams had called you, | mean, why
25 THE COMMISSIONER: 25 wouldn’t you just pick up the phone and call
Page 134 Page 136
1 Q. -sentonamessage and not appreciating the 1 the DM?
2 content of the paragraph. 2 MR.TILLEY:
3 MR.TILLEY: 3 A Right. Well, for anything of this nature,
4 A Yes, right. 4 clearly 1 would make it known to the
5 THE COMMISSIONER: 5 Department of Health in terms of the --
6 Q. Youdid know what the content of the paragraph | 6 COFFEY, Q.C.
7 you were suggesting came out was? 7 Q. Butwhythe 11 or 12 day delay?
8 MR. TILLEY: 8 MR. TILLEY:
9 A. Yes, that's correct. 9 A. | can't explain that.
10 THE COMMISSIONER: 10 COFFEY, Q.C.
11 Q. Okay. Thank you. 11 Q. Intermsof -- | takeit, interms of this,
12 COFFEY, Q.C.: 12 though, during that period between the 7th and
13 Q. Yourealized the potential significance of it 13 certainly the 19th of July, you werein fairly
14 from the public interest perspective, from the 14 frequent contact with Dr. Williams?
15 media’ s perspective? 15 MR. TILLEY:
16 MR. TILLEY: 16 A. Yes
17 A. Yes 17 COFFEY, Q.C.
18 COFFEY, Q.C.: 18 Q. And,infact, I’'m going to suggest to you that
19 Q. Sorry. Sorry, Mr. Tilley. Now, sir, if we 19 in the months before July 7th, your telephone
20 could, please--just a moment, please, 20 logs show that you talked to him a number of
21 Commissioner. Mr. Tilley, after you were 21 times on other -- presumably, on other issues?
22 first contacted by Dr. Williamson July 7th 22 MR.TILLEY:
23 and aswe head toward your contact with the 23  A. Yes
24 minister of health on July 19th, can you tell 24 COFFEY, Q.C.
25 us, please, why on July 8th, 7th, 8th, 9th, 25 Q. But during that period between the 7th and the

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 133 - Page 136




April 16, 2008 Multi-Page™ Inquiry on Hor mone Receptor Testing
Page 137 Page 139
1 19th, just so the Commissioner can get some 1 carried out by Dr. G. Ejeckam. | think that
2 sense of what was going on during thetime 2 itisvita that we expediently review these
3 period, Exhibit P-069, please. Now, sir, this 3 casesand let patients know asquickly as
4 is aletter on Health Care Corporation of St. 4 possible of any change in their estrogen
5 John’s letterhead, and somebody has written up 5 receptor status. As quickly aspossible |
6 here, "Discussed with Dr. Carter, July 16th, 6 would like to know the estrogen receptor
7 2005". It's not your handwriting, | gather. 7 status of every patient tested in our
8 MR. TILLEY: 8 laboratory between 1997 and 2004, and from
9 A. It'stoo nesat to be mine. 9 that information | would also like an estimate
10 COFFEY, Q.C.: 10 of the total positive cases given out per
11 Q. Yes and the second page of the exhibitis 11 year. | would need all the reports pulled
12 signed by Beverley Carter, Breast Pathologist. 12 from the computer for review. Patient
13 It's copied to Dr. Bob Williams, okay, and -- 13 demographics including name, age, and McpP
14 do you recognize the handwriting? 14 number, should be collated along with their
15 MR. TILLEY: 15 surgical number, his histological type of
16 A. No, | don't. 16 carcinoma, and the histological grade. All of
17 COFFEY, Q.C.: 17 the dlides from the cases including estrogen
18 Q. Couldit be Dr. Williams? 18 receptor slides need to be pulled and
19 MR. TILLEY: 19 organized. All dlides then need to be
20 A. | don'tthink he writes that neatly either. 20 reviewed by me, both estrogen receptor
21 COFFEY, Q.C. 21 negative and estrogen receptor positive
22 Q. Okay. We'll figureit out -- 22 patients. Estrogen receptor negative patients
23 MR. BROWNE: 23 should be given priority. Blockswill be
24 A.If it's any issue, it's Dr. Cook’s 24 pulled from those cases and estrogen
25 handwriting. 25 receptor/progesterone  receptor  status
Page 138 Page 140
1 COFFEY, Q.C.: 1 reordered. This test should be carried out as
2 Q. Yes, and -- thank you. Now thisis July 14th, 2 possible. Ten percent of cases should be
3 2005, and what Dr. Carter has written to Dr. 3 randomly selected for outside quality
4 Cook is -- thisis seven days after you're 4 assurance consultation. Dr. Frances O’ Malley
5 first told about it and five days before you 5 of Mount Sinai Hospital has agreed to act in
6 informed the Minister. She writes, "As per our 6 this capacity. Although many cases are
7 many recent discussions, | agree with you that 7 defined by amultiplicity of reasons, should
8 our estrogen receptor status reports prior to 8 also be sent for outside testing”. She goes on
9 2003 require immediate investigation. Our 9 to conclude, "It will be necessary to have a
10 recent examples of 16 patients converting from 10 computerized database for this project. This
11 estrogen receptor negative to estrogen 11 database should include the patient’s name,
12 receptor positive status is quite concerning. 12 MCP number, surgical number, hospital of
13 Factorsidentified on those slides clearly 13 origin. Please remember these patients were
14 show problems with the technique of estrogen 14 treated inall hospitals in Newfoundland.
15 receptor testing and theinterpretation of 15 Resultsof originalestrogen
16 same. | have been unable to review paperwork 16 receptor/progesterone  receptor testing,
17 from 1997 to 2003 with regardsto protocols, 17 presence of control tissues, results of new
18 quality practise, and controls. I'm, 18 testing, and any comments about the case. Also
19 therefore, eager to review the estrogen 19 included in this computerized report should be
20 receptor status of all patients seen in our 20 the histological type of cancer aswell asthe
21 laboratory from May, 1997, when 21 grade of cancer. Aswe have discussed, in my
22 immunohistochemical staining for estrogen 22 opinion, the above suggestion should be
23 receptor status first became available up to 23 carried out as quickly as possible”. Now, Mr.
24 March, 2004, when analysis and readjustment of |24 Tilley, were you made aware of this before you
25 the estrogen receptor status protocol was 25 met with the Minister on July 19th?
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1 MR. TILLEY: 1 Q. Your conversation with Dr. Williamsin 2002.
2 A. Thisletter? 2 MR. TILLEY:
3 COFFEY, Q.C.: 3 A Yes that'sright.
4 Q. Theletter or thegenera contentsof the 4 COFFEY, Q.C.:
5 letter? The scope of the problem -- 5 Q. Now thisisseven dayslater and she saysto
6 MR.TILLEY: 6 Dr. Cook, "As per our many recent discussions,
7 A. | don'trecal. 7 | agree with you", that’s Dr. Cook, "that our
8 COFFEY, Q.C.. 8 estrogen receptor status reports prior to 2003
9 Q. Thescopeof the problemthat’s pointed out 9 requireimmediate investigation”. In fact,
10 here, that’ s going to be investigated here? 10 when you look at it further, it’s perhaps up
11 MR. TILLEY: 11 to March of '04. So what I’'m asking you iswas
12 A. Beforewe weregoing into the Minister, or 12 it brought to your attention, by July 14th or
13 shortly before the meeting with the Minister, 13 15th, were you aware that this was well beyond
14 I know there was someinformation that wehad |14 2002, according to the pathologist involved?
15 received with regards to the positivity rates 15 MR. TILLEY:
16 over anumber of years. 16 A. Therewasapoint intime that we moved beyond
17 COFFEY, Q.C.: 17 that. To say it was around that date, | can't
18 Q. I'll gettothat, I'll get to that. 18 say with confidence.
19 MR. TILLEY: 19 COFFEY, Q.C.
20 A. Okay. So-- 20 Q. But certainly before you met with John
21 COFFEY, Q.C. 21 Ottenheimer on the 19th, or spoke to him, and
22 Q. Butherethis appearsto be, doesit not, a 22 met with him on the 21st, you were aware, and
23 plan by Dr. Carter to havea full scae 23 we'll talk about those change nhumbers or those
24 investigation conducted? 24 numbersin a little bit, but you were aware
25 MR. TILLEY: 25 that Bev Carter and Don Cook and company, at
Page 142 Page 144
1 A. Full, yes, follow up. 1 least the pathol ogists involved, were thinking
2 COFFEY, Q.C.: 2 amass retesting?
3 Q. Uh-hm. Wereyou made aware that such aplan 3 MR.TILLEY:
4 existed, did Dr. Williams make you aware of 4 A. Ah--
5 that, or Dr. Cook? 5 COFFEY, Q.C.:
6 MR.TILLEY: 6 Q. Whatever the results might be, mass retesting?
7 A. Not that | recall. 7 MR. TILLEY:
8 COFFEY, Q.C.: 8 A. Itwascertainly at some point intime, but |
9 Q. Canyou think of any reason why they might not | 9 can't say when, that we were going to retest
10 have from your perspective? Would it be 10 everybody that had tested initially as
11 important for you as the CeO of that 11 negative.
12 organization to know that thiskind of full 12 COFFEY, Q.C.:
13 scale analysis was being planned? 13 Q. If wecouldlook, please, at P-075, page two.
14 MR. TILLEY: 14 Thisisthat briefing note that the Minister
15 A, Wdl, I'm interpreting it asadecision to 15 received on the 21st of July. It's the second
16 follow up on all of the tests for that 16 page of it. It's under -- well, the
17 particular period, and obviousy that's 17 background section, and the second entry is
18 consistent with the discussions that we' ve had 18 July 14th, 2005, "The decision was made that
19 with the intent to go back and do that review. 19 al patients who were ER and PR negative from
20 COFFEY, Q.C. 20 1997 to 2004 would be retested, beginning with
21 Q. Wait now, but seewhen welast left off in 21 the 2002 patients, with testing to take place
22 terms of years, July 7th, it was 2002 -- 22 over the next number of weeks'. That would be
23 MR. TILLEY: 23 consistent with --
24 A. Yes. 24 MR. TILLEY:
25 COFFEY, Q.C.: 25 A. Yes, it would.
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1 COFFEY, Q.C. 1 Q 70?
2 Q. P-069, wouldn'tit? 2 COFFEY, Q.C.:
3 MR. TILLEY: 3 Q. Seventy, 70,1 need adrink of water, thank
4 A Uh-hm. 4 you. Now, Mr. Tilley, | appreciate you are
5 COFFEY, Q.C.: 5 neither the originator nor recipient of this
6 Q. Socertainly by the timeyou met with the 6 e-mail, it's one from Deborah Thomas, Friday,
7 Minister on July 21st, you, if not were aware 7 July 15th, 2005, 2:01 p.m. to Susan Bonnell.
8 of the details of how Dr. Cook -- I’'m sorry, 8 Subject is an update, but you are referenced
9 Dr. Carter was going to go about it, you 9 init, okay. Shebegins, "Hi Susan, here's
10 certainly were aware that she planned to? 10 today’ s update from Heather Predham. Nancy is
11 MR. TILLEY: 11 thinking about how to implement a hot line.
12 A. Wdl, I don't know if -- 12 Heather is providing an overview/synopsis for
13 COFFEY, Q.C.: 13 George. George wantsto disclose thisinfo to
14 Q. Herand-- 14 the board next week. Dr. Williamsistrying
15 COFFEY, Q.C.: 15 to talk him out of it. Lab has pulled names
16 Q. Somebody was going obviously -- thedecision |16 and numbers and thinks they may be able to do
17 was made, but who -- whether Dr. Carter had 17 retesting in house, completing in about two
18 been theinitiator of it, 1 don't recall 18 weeks. Terry G. sayshehas documentation
19 knowing that. 19 that shows positive controls were done daily.
20 COFFEY, Q.C. 20 Heather yet to seeit. Heather checking other
21 Q. Ifyou'll look at the second -- third entry, 21 hospitals to see if they have any issues
22 I’m sorry, July 15th, 2005, it notes -- this 22 pertaining to this, hoping this could be just
23 isin P-075, Commissioner, that Dr. Cook spoke |23 a matter of a dramatic improvement in
24 to four of the six provincia laboratory 24 technology, if indeed all controlswere in
25 directors, two others were unreachable due to 25 place (thinking we may want to release mid
Page 146 Page 148
1 holidays, regarding sending specimensinto St. 1 late next week). Have a nice weekend.
2 John’'sfor retesting. They said that they 2 Deborah." Now, sir as of circa July 15th,
3 will comply with the request as soon as 3 2005 that afternoon, Friday afternoon, what's
4 possible. | takeit thisisthe request by 4 listed there? How does that compare with your
5 Dr. Cook throughout the provinceto sendin 5 recollection of the state of affairs at the
6 all the 1997 to 20047 6 time?
7 MR. TILLEY: 7 MR.TILLEY:
8 A. Yes 8 A. Thatthingsare in motion for follow up and
9 COFFEY, Q.C: 9 potentially arelease to the public next week.
10 Q. So again by the time you met with the 10 COFFEY,Q.C::
11 Minister, you were aware of that? 11 Q. Andsowhat, at thispoint, areyou going to
12 MR. TILLEY: 12 tell the public?
13 A. Uh-hm. 13 MR. TILLEY:
14 COFFEY, Q.C.: 14 A. That there is an issue that has been
15 Q. Andyou were aware that that decision had been |15 identified with respect to this test and that
16 made six days before you met with the 16 we would be, | guess, processing that and then
17 Minister, five days beforeyou -- four days 17 make contact with the patients from there.
18 before you spoke with him, and six days before |18 correY, Q.C.:
19 you met with him? 19 Q. Andin relationtoany such release mid or
20 MR. TILLEY: 20 late next week, mid would be presumably
21 A. Yes 21 Wednesday or Thursday, depending on how you
22 COFFEY, Q.. 22 defineit.
23 Q. Sir,if youcould go, please-- Registrar, 23 MR.TILLEY:
24 please, Exhibit P-007. Oh, P-070. 24 A. Yes.
25 REGISTRAR,; 25 COFFEY, Q.C::
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1 Q. That would be the 20th or 21st. 1 A. | presume so.
2 MR.TILLEY: 2 COFFEY, Q.C:
3 A Uh-hm. 3 Q. Doyou know how long she had been away?
4 COFFEY, Q.C. 4 MR. TILLEY:
5 Q. Andthe22nd would bethe following Friday. 5 A. | think my calendar had referenced from the
6 So it was at that point it was envisaged that, 6 8th to the 20th.
7 Deborah is saying here that Heather has told 7 COFFEY, Q.C.:
8 her and she’s communicating with Susan Bonnell | 8 Q. Of July?
9 the idea that we may want to release mid late 9 MR.TILLEY:
10 next week. Now at thispointin time, that 10 A. That'swhat I’'mrecaling.
11 Friday, the Department of Health doesn’t know |11 COFFEY, Q.C.:
12 this based upon your recollection of it. 12 Q. Again, youcould reach her by e-mail, by
13 MR. TILLEY: 13 phone. | takeit youjust simply chose not
14  A. That's correct. 14 to.
15 COFFEY, Q.C.: 15 MR. TILLEY:
16 Q. | mean, had there been any discussion, | mean, 16 A. Wdl I felt comfortable enough in delaying. |
17 up to thetime you left work that Friday, 17 knew what the board chair’ s concerns would be
18 we're going public with this potentially 18 and that would be to ensure that there is
19 middle or late next week and the peoplein the 19 attention being given to this matter. | also
20 Confederation Building don’t know yet. 20 expected that she would look to ensure that
21 MR.TILLEY: 21 the Department of Health has been involved and
22 A. Yes. It certainly wasn't to the level that | 22 | recal her e-mail back to me which
23 felt that we would be making a statement as 23 eventually said, please ensurethe boardis
24 early as next week. 24 aware prior to this becoming public
25 COFFEY, Q.C.: 25 information. Becauseit certainly would be
Page 150 Page 152
1 Q. Butthisdoes suggest though, that you, the 1 appropriate for thetrustees to be given
2 next week, wanted to tell your board? 2 notification or information on this before
3 MR. TILLEY: 3 that occurred.
4 A Yes 4 COFFEY, Q.C.
5 COFFEY, Q.C.: 5 Q. Sothetrustees didn'tin fact, as agroup,
6 Q. Becauseupto thispointintime your board 6 receive information until quite some time
7 didn’t know about this. 7 later?
8 MR. TILLEY: 8 MR. TILLEY:
9 A. Yes 9 A. That'scorrect.
10 COFFEY, Q.C.: 10 COFFEY, Q.C.:
11 Q. Canyou tell uswhy your board didn’t know 11 Q. Wadl into September.
12 about this as of the end of that week? 12 MR. TILLEY:
13 MR. TILLEY: 13 A. That’s correct.
14 A. Wdl, | communicate through the board chair. 14 COFFEY, Q.C.:
15 COFFEY, Q.C.: 15 Q. Inthemeantime, though, you knew Joan Dawe
16 Q. Sure 16 well enough to conclude that if | contact her
17 MR. TILLEY: 17 and tell her this, she’' s going to ask me does
18 A. Theboard chair was away on vacation. 18 the department know this?
19 COFFEY, Q.C. 19 MR. TILLEY:
20 Q. And shehastold usthat she was reachable. 20 A. Yes, | wasanticipating that.
21 MR.TILLEY: 21 COFFEY, Q.C:
22 A. Yes 22 Q. Andsouptotheend of July 15th certainly,
23 COFFEY, Q.C.: 23 2005, the department didn’t know it.
24 Q. Youwould have understood that. 24 MR.TILLEY:
25 MR. TILLEY: 25 A. No.
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1 COFFEY, Q.C. 1 MR. TILLEY:
2 Q. Soif you contacted Joan Dawe any time before, 2 A Yes
3 up to andincluding July 15th, if you had 3 COFFEY, Q.C.
4 contacted her earlier that week on the 11th, 4 Q. And that'show in fact the Department of
5 12th or 13th, shein effect was going to force 5 Health became aware of it.
6 you into a position where you were either 6 MR.TILLEY:
7 goingto havetotell her | won't tell the 7 A. Unfortunately, yes.
8 department or you would have to go along and 8 COFFEY, Q.C.:
9 tell her. 9 Q. Whenyou say "unfortunately" why isthat?
10 MR. TILLEY: 10 MR. TILLEY:
11 A. Yeah, | don't think there was any doubt that 11 A. Wdl, I realy think that thisissue would
12 the department would have been advised of 12 have been one that | would have brought to the
13 this. 13 attention of the deputy first, as opposed to
14 COFFEY, Q.C.: 14 it coming from someone else.
15 Q. I’'mnot--no oneistaking issue with that, I’'m 15 COFFEY, Q.C.:
16 talking about the timing of it. 16 Q. How didyou first learn that the Department of
17 MR. TILLEY: 17 Health knew about this?
18 A. Uh-hm. 18 MR. TILLEY:
19 COFFEY, Q.C.: 19 A. | can'trecdl.
20 Q. Or so ultimately whether or not it occurred. 20 COFFEY, Q.C.:
21 So you knew the department was not yet in the 21 Q. Didyou hear like somebody internally come
22 loop throughout that week, the week ending on 22 aong and say, Mr. Tilley, you know, the
23 the 15th? And you knew that if you contacted 23 Department of Health knows, or did you get a
24 Joan Dawe, thefirst thing she would want to 24 call from John Abbott saying what’s going on?
25 know is does the department know. 25 MR. TILLEY:
Page 154 Page 156
1 MR.TILLEY: 1 A. Actudly I think there may have been an e-mail
2 A. Yes, | anticipated that. 2 that | wasaware of or had been copied on
3 COFFEY, Q.C.: 3 first, to say that the department is aware of
4 Q. Sohow wasit the department did come to know, 4 it.
5 from your perspective? 5 COFFEY, Q.C.:
6 MR.TILLEY: 6 Q. Didthat comeinternally? Okay, I'll take you
7 A. Well, what | understand, looking back at it, 7 through those. So P-0070, if we could, Nancy
8 isthat the communication’s people had been 8 iswho? Nancy Parsons that would be?
9 having conversations about thisin light of 9 MR.TILLEY:
10 the discussion that we weregoing todo a 10 A. Yes.
11 release onit. 11 COFFEY, QC.
12 COFFEY, Q.C. 12 Q. Andwhat'sher role?
13 Q. So thecommunication’s people within your 13 MR. TILLEY:
14 organization - 14  A. Patient relations officer in the organization.
15 MR. TILLEY: 15 COFFEY, Q.C.
16 A. Yes 16 Q. And | take it she would then somehow be
17 COFFEY,Q.C:: 17 involved in implementing a hot line to
18 Q. Communicated with communication’s people in 18 address--the hot line, the purpose being what?
19 the Department of Health. 19 MR. TILLEY:
20 MR.TILLEY: 20 A. A number designated for patients or families
21  A. That'scorrect. 21 tocal if they haveany need for further
22 COFFEY, Q.C. 22 information.
23 Q. Andor elsewherein government, we'll deal 23 COFFEY, Q.C.:
24 with that in abit, but certainly within the 24 Q. Andwereyou aware of that at the time that
25 Department of Health. 25 there was actual thought being given to that?
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1 MR.TILLEY: 1 information to your board.
2 A | certainly don't recal that specifically. 2 MR.TILLEY:
3 COFFEY, Q.C.: 3 A. Yes, and that wasn't the intent. When | first
4 Q. Butyou'renot surprised that - 4 saw it, | knew that was not possible that he
5 MR.TILLEY: 5 would be advising me not to share this
6 A. No, certainly not. 6 information with the board. When | reflected
7 COFFEY, Q.C.: 7 onit, | recall Dr. Williams making a comment
8 Q. Thisoverview synopsisfor George, Heather is 8 that it would be important for the minister to
9 suggesting here is providing. Did you 9 be able to get access to thisinformation in
10 actually receive that? 10 light of the significance of it. So that
11 MR. TILLEY: 11 statement thereis really, portrays something
12 A. I’'massuming that wasthe briefing note that 12 that | didn’t, at any time, believe that he
13 was prepared for the department. 13 was doing.
14 COFFEY, Q.C. 14 COFFEY, Q.C.
15 Q. That ultimately ended up, inone form or 15 Q. Butyou'resuggesting that that’s a possible
16 another, asit evolved - 16 interpretation that somebody took from it?
17 MR. TILLEY: 17 MR. TILLEY:
18 A. I'mnot aware of anything else other than 18 A. Deborah Thomas presumably understood it that
19 that. 19 way.
20 COFFEY, Q.C: 20 COFFEY, Q.C:
21 Q. Okay. "George wantsto disclose thisinfo to 21 Q. From Heather Predham apparently, according to
22 the board next week. Dr. Williamsistrying 22 this. But we'll talk to both of them about
23 totalk himout of it." Now, what was that 23 it. Now, yourself, looking back on it, is
24 about? 24 what the Commissioner is really asking, |
25 MR. TILLEY: 25 gather asking you -
Page 158 Page 160
1 A. Well when | first saw that or heard about it, 1 MR. TILLEY:
2 | said that's not possible. Bob Williams 2 A Yes
3 understands the need to keep my board 3 COFFEY, Q.C.
4 apprised. | heard from Mr. Simmons last week 4 Q. -is, looking back onit, is there anything
5 or the week before about thisand giving it 5 that Dr. Williams' did that could be perceived
6 some thought, | do have arecollection of Dr. 6 of as him trying to talk you out of this?
7 Williams saying it's important for the 7 MR. TILLEY:
8 minister to know. At the same time the board 8 A. No
9 would know because he wasthinking that the 9 COFFEY, Q.C.:
10 minister should not have information or there 10 Q. Andyou can just attribute it to this comment
11 should not be information of this nature out 11 about well, if you're going to tell the board,
12 without the minister being given some priority 12 you got to tell the minister -
13 access. 13 MR. TILLEY:
14 COFFEY, Q.C.: 14 A. Right.
15 Q. AndDr. Williamsyou'vetold usat one point 15 COFFEY, Q.C.:
16 hehad beenan ADM in hedthand abm in 16 Q. -atthesametime-
17 health? 17 MR. TILLEY:
18 MR. TILLEY: 18 A. | aso put it in the context that Dr.
19 A. Yes 19 Williams' in his early discussions was talking
20 THE COMMISSIONER: 20 about making this known to the public. So,
21 Q. I’'mstill not sure what the answer to the 21 it's not aquestion of not sharing thiswith
22 questionisin termsof, | took Mr. Coffey’s 22 the board.
23 question related to that section of the e-mail 23 COFFEY, Q.C.:
24 to be whether or not you recollect Dr. 24 Q. Okay. Well, not so much "not share” because |
25 Williamstrying to talk you out of disclosing 25 mean, you know, we' ve heard alot of, well, it
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1 was never intentioned to never do it. It has 1 should be--"from Dr. Cook and Terry Gulliver

2 more to do with timing here. So, | take then 2 re: the letter and the changes have been made.

3 this-areyou reading thisas Dr. Williams 3 Both agree that it should come from you"--

4 was trying to talk you out of ever telling the 4 assuming mean Dr. Williams--"I was speaking to

5 board or more of a point telling the board - 5 Deborah Thomas today and the Department of

6 MR. TILLEY: 6 Health has been notified and is now involved.

7 A, Wdl, that'sthe way it’s stated. 7 They would like aletter sent to each woman

8 COFFEY, Q.C.: 8 outlining the problem and the stepswe are

9 Q Yes 9 taking to addressthat. That draft letter
10 THE COMMISSIONER: 10 will have to be seen by our lawyer first, of
11 Q. "Because Georgewants to discuss'--sorry-- 11 course. | guesswe'll have to decide tomorrow
12 "disclose thisinfo. to the board next week. 12 or thenext day re: advising the public.

13 Dr. Williamsistrying to talk him out of it". 13 Signed, Heather".

14 Now, just sort of me coming at this cold, | 14 Now, thisis mid day on Monday, July 18.

15 would just understand that particular phrase 15 Wereyou aware or made awarethat this had

16 to be Dr. Williamsistrying to talk you out 16 happened in the sense of the department knows

17 of going to the board with the information 17 about this. The department not only knows

18 next week. 18 about it, but according to this, has

19 MR. TILLEY: 19 articulated that they want aletter sent to

20 A. Well, Commissioner, | can just sort of 20 ever woman outlining the problem and the steps

21 reiterate my recollection based--having seen 21 we are taking to addressiit.

22 this-is Dr. Williams' having shared a belief 22 MR.TILLEY:

23 that it wasimportant to have the minister 23  A. ldon't-

24 advised simultaneous with the Board. 24 COFFEY, Q.C.:

25 THE COMMISSIONER: 25 Q. Andtheletter has got to be seen by alawyer.
Page 162 Page 164

1 Q. Yes, whichisan entirely different thing than 1 MR.TILLEY:

2 not go to the board. 2 A Right.

3 MR. TILLEY: 3 COFFEY, Q.C:

4 A Yes, that'sright. 4 Q. Anybody make you aware of thisgoing on on

5 THE COMMISSIONER: 5 that Monday?

6 Q. That'syour recollection. Okay. 6 MR.TILLEY:

7 COFFEY, Q.C.: 7 A, It'snot immediately coming to mind.

8 Q. Now,this istheday after--I'm sorry--yes, 8 COFFEY, Q.C.:

9 the day after Dr. Carter’s letter to Dr. Cook 9 Q. You'dbe surprised that Heather Predham and
10 and copied to Dr. Williams about her plan to 10 Dr. Williamswould not have brought thisto
11 investigate the matter thoroughly. It'sthe 11 your attention?

12 weekend, we're coming up on the weekend, what |12 MR. TILLEY:

13 then happened, from your perspective? And if 13 A. That it had been brought to the Department of
14 we could, it may be of some assistanceto you, 14 Hedlth's attention?

15 P-0300 please. Thisisan e-mail, thisisthe 15 COFFEY, Q.C.:

16 following Monday, July 18, 2005, 12:29 p.m.. 16 Q. Yes

17 It's from Heather Predham to Dr. Robert 17 MR. TILLEY:

18 Williams, copied to Denise Dunn, Dr. Donad 18 A. Yes, s0-

19 Cook and Terry Gulliver. Denise Dunniswho? |19 COFFEY, Q.C.

20 MR. TILLEY: 20 Q. | mean, they're stipulating letters and -

21 A. Would be Dr. Williams' executive assistant. 21 MR. TILLEY:

22 COFFEY, Q.C. 22 A. Yeah, well, certainly the Department of Health
23 Q. Okay. And the subjectis ER/PR receptor 23 being involved. | mean, | can’t imagine that
24 letter and the attachment is update on ER/PR 24 I wouldn’t have been informed of that by
25 doc. "I, Dr. Williams, have heard back"-- 25 somebody.
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1 COFFEY, Q.C. 1 draft, do you see that--1"1l just scroll down,
2 Q. Butyou have no memory of it? 2 you can see "draft" in the background there?
3 MR. TILLEY: 3 MR. TILLEY:
4 A. Not at this point, no. 4 A Yes
5 COFFEY, Q.C. 5 COFFEY, Q.C.
6 Q. And sheconcludes by saying, "I guesswe'll 6 Q. Watermark, on Eastern Health letterhead.
7 haveto decide tomorrow or the next day re: 7 That'samediarelease for immediate release
8 advising the public® which would be, 8 date July 18, 2005, St. John's, Newfoundland
9 presumably--you would take that to mean what? | 9 and Labrador, "Breast Cancer Tests being re-
10 The public at large, | take it? 10 Examined" and there’sa draft pressrelease.
11 MR. TILLEY: 11 It flows over, contact information, to the
12 A Yes 12 next page and then there’sa briefing note,
13 COFFEY, Q.C.: 13 "ER/PR receptors" again a draft. It goes over
14 Q. Asopposed totheindividua patients? 14 three pages, goes into the third page. And
15 MR. TILLEY: 15 then at page nine of this exhibit, thereisa
16 A. Yes 16 media release, adraft one for immediate
17 COFFEY, Q.C.: 17 release July XX, 2005 "reitesting due to
18 Q. Because theletter would be sent to each 18 improved technology”. At page 11 of the
19 woman, would be the individual patients. 19 exhibit, there'sanother media release, a
20 MR. TILLEY: 20 draft one, "Eastern Health review ER and PR
21 A. Yes 21 test results’, July xx, 2005. And then
22 THE COMMISSIONER: 22 there's akey messagesat page 12 of the
23 Q. Wherever there’saconvenient space, you can 23 exhibit, a page of those. Andpage13 is
24 break for lunch, Mr. Coffey. 24 another draft media release entitled,
25 COFFEY, Q.C. 25 "Laboratory testing review to be completed by
Page 166 Page 168
1 Q. Thank you, Commissioner. Now, with respect to 1 outside consultant”, July XX, 2005. And then
2 that, on the state of preparedness of your 2 there’ swhat appears to be apage 14. Now,
3 organization at the time, if we could just go 3 it's adocument and when one looksat it, it
4 please to Exhibit P-071. Now, these are--this 4 endswith a"Thank you" andit beginswith
5 exhibit is anumber of pageslong, there's 5 "Eastern Health would like to advise you of a
6 handwriting there. | can identify it because 6 situation which had led to retesting of your
7 it smine. It's received from Deborah Thomas- 7 breast tissue sample”, and it goeson from
8 Pennell at Commission offices on 5-12-07 which 8 there. And it appears to be adraft of a
9 would be December 5, 2007. 9 letter to patients.
10 MR. TILLEY: 10 So, wereyou aware that asof July 18,
11 A. Okay. 11 2005 there were draft press releases,
12 COFFEY, Q.C:: 12 apparently adraft letter that day or the day
13 Q. Andit goeson for 14 pages and that would be 13 after or so.
14 the Deborah Thomas referred to in that e-mail 14 MR. TILLEY:
15 we just looked at. 15 A. | knew Dr. Williams had been in touch with the
16 MR. TILLEY: 16 communications department about the potential
17  A. Yes 17 of apublic release here. And | would look at
18 COFFEY, Q.C.: 18 this asbeing their effortsto start the
19 Q. If wecould look to page 4 please. Actualy, 19 preparatory work for that.
20 | apologize, go back to page 2, please. We'll 20 COFFEY, Q.C.
21 run through this. Now, thisis abriefing 21 Q. Preparatory? | take it this doesn't--does
22 note "ER/PR receptors’, background isthere. 22 those documents suggests they'refairly far
23 I’ just jump to the next page of the exhibit 23 along in their process?
24 and it goes on in some length for two pagesin 24 MR.TILLEY:
25 detail. And the next page, sir, page4isa 25 A. Wéll, | mean, that’swhat | meant in terms of
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1 prepatory work, | suppose, that if, in fact, 1 A. | think we're probably the same.
2 wewere ready to make adecision about the 2 COFFEY, Q.C.:
3 public notification, that we would be prepared 3 Q Yes
4 to do so pretty quickly. 4 MR. TILLEY:
5 COFFEY, Q.C.: 5 A. Theone onthe rightis, if that could be
6 Q. Okay. Thank you, Commissioner. Break time? 6 enlarged alittle?
7 THE COMMISSIONER: 7 COFFEY, Q.C:
8 Q. Allrightthen. Sincewe'rea littlelate, 8 Q. Yeah. That'sgreat. So thisappearsto be,
9 we'll adjourn until 2:05. 9 P-0071 was identified before lunch as being
10 (BREAK FOR LUNCH) 10 part of the materials that, the source was
11 THE COMMISSIONER: 11 Deborah Pennell, Deborah Thomas Pennell. And
12 Q. Pleasebeseated. Mr. Coffey. 12 P-0328 then, with your handwriting, Mr.
13 COFFEY, Q.C.: 13 Tilley, | takeit, is, if you just look down
14 Q. Thank you, Commissioner. If we could open, 14 through, it appears to be the same page?
15 please, Exhibit P-0328, page 1, please? Now, 15 MR. TILLEY:
16 Mr. Tilley, do you recognize the handwriting 16 A. Yes
17 on this? 17 COFFEY, Q.C.:
18 MR. TILLEY: 18 Q. Andit'stwo pageslong. If you go to page 2
19 A. That’s mine. 19 of 0328, please? You'll seethat that’'s the
20 COFFEY, Q.C. 20 onethat’ s two pagesthere. And aswell, on
21 Q. Okay. I'm going to try something now. 21 page 3 of that, please? That handwriting is
22 Exhibit P-0071, split the screen, please, page 22 whosg, is that yours?
23 2, P-0071. 23 MR. TILLEY:
24 REGISTRAR: 24 A, That'smine.
25 Q. I'm going to have to close down 25 COFFEY, Q.C.:
Page 170 Page 172
1 (unintelligible). 1 Q. Okay. And that’sadraft because it begins
2 COFFEY, Q.C: 2 "Dear," and "We are contacting patients who
3 Q. That's fine. Nota problem. Thank you. 3 were diagnosed with breast cancer between 1997
4 Sorry, Registrar, | didn’t give you a heads up 4 and 2004" and it s signed and there’ s a " Thank
5 onit. 5 you" at the bottom, so this appearsto bea
6 REGISTRAR: 6 draft of aletter?
7 Q. That'sfine. 7 MR. TILLEY:
8 THE COMMISSIONER: 8 A. Yes
9 Q. Thetwo exhibitswe' relooking at, Mr. - 9 COFFEY, Q.C.:
10 COFFEY, Q.C.: 10 Q. Ifl could, please, then, if | could just--you
11 Q. P-0071. 11 could close out then, please, or minimize P-
12 THE COMMISSIONER: 12 0071 and go back to full screen, 03287 Thank
13 Q. P-0071. 13 you. Thank you. Looking at page 1 of 0328.
14 COFFEY, Q.C.. 14 Now, sir, this--you’' ve written "Pre July 19th,
15 Q. AndP-0328. 15 '05." Seethat?
16 THE COMMISSIONER: 16 MR. TILLEY:
17 Q. Allright. 17  A. Yes
18 COFFEY, Q.C.: 18 COFFEY, Q.C.:
19 Q. Thesecond, which isthe second page. 19 Q. What does that mean?
20 THE COMMISSIONER: 20 MR. TILLEY:
21 Q. And which pages do you want, Mr. Coffey? 21 A. lrealycan't placeany context unless that
22 COFFEY, Q.C. 22 information was pre 19, ’ 05.
23 Q. Okay. P-0071, page 2. Thank you. Areyou 23 COFFEY, Q.C.
24 able to read that-what about the - 24 Q. July 19th, 05, 20057
25 MR. TILLEY: 25 MR. TILLEY:
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1 A Yeah 1 MR.TILLEY:
2 COFFEY, QC. 2 A, Um-hm.
3 Q. Okay. And there sareference to "National 3 COFFEY, Q.C.:
4 benchmark" | believe here onthe left-hand 4 Q. And you were making this reference to
5 side? 5 guidance.
6 MR. TILLEY: 6 MR.TILLEY:
7 A Yes 7 A. Somewherel think that point was being made
8 COFFEY, Q.C.: 8 that that’s oneof the factors that the
9 Q. You'vecircled "All"? 9 physician would use in making that decision.
10 MR. TILLEY: 10 COFFEY, QC::
11  A. Yes. 11 Q. Now, sir, go back to the first page of Exhibit
12 COFFEY, Q.C. 12 P-0328. It begins, "Briefing note - ER/PR
13 Q. Underlinethe "25", boxed theyear "2002", 13 receptors’, the word "Background", and then
14 boxed the "1997, 2004, will be retested." In 14 there are various referencesto dates, "May
15 the bottom, here on the left-hand side, 15 11th," one paragraph, "On May 17th," the
16 "Possible cause”. 16 second paragraph, and then the fourth
17 MR. TILLEY: 17 paragraph, "On June 13th, 2005." And then
18 A. "Possible cause," it lookslike "variances." 18 there’salist of actions in bullet form and
19 COFFEY, Q.C. 19 then certain notesin bullet form. Do you
20 Q. "Variances," "of variances', perhaps, 20 recall, you know, the context in which you
21 "Possible cause of variances."? 21 were making amendments or making notes on this
22 MR. TILLEY: 22 briefing note? Because this briefing noteis
23 A. Could be. 23 not apparently the actual one that ended up in
24 COFFEY, Q.C.: 24 the minister’s hands. Portions of it did, but
25 Q. Okay. And then you've underlined various 25 do you recall, like, why would you be involved
Page 174 Page 176
1 partsor someone has, presumably yourself, 1 in actually making notes on or making
2 underlined certain parts of the second page. 2 amendmentsto -
3 There’'sareference there at thetop of the 3 MR.TILLEY:
4 page, "It was decided to wait until we were 4 A. Doweknow what date this was?
5 able to get more information regarding 5 COFFEY, Q.C.:
6 retesting, the anticipated timelines and a 6 Q. Unless-
7 support line established.” That's "After 7 MR. TILLEY:
8 meeting with the surgeons and oncologists it 8 A. Normally | would highlight through underlining
9 was decided to." And "We do expect a higher 9 itemsif I'm listening to somebody present on
10 number of positives' isunderlined. You've 10 anissue and just sort of underscoring the
11 underlined, "All samples which initialy 11 point as we were moving along.
12 tested as negative from 1997." And then the 12 COFFEY, Q.C.:
13 next sentenceyou've underlined the word, 13 Q. Andwhat about the draft |etter?
14 "Will be" or "Will" in the context of be 14 MR. TILLEY:
15 retested. And then on the draft letter could 15 A. Don't know if that was my suggestion or
16 you tell us what that says? 16 whether somebody else may have been speaking
17 MR. TILLEY: 17 toit.
18 A. "The results provide guidance to your 18 COFFEY, Q.C.:
19 attending physician asto the treatment plan.” 19 Q. Why would you beinvolved in, you know, in
20 COFFEY, Q.C. 20 noting a potential amendment to a draft
21 Q. Okay. And youwere going toinsert that 21 letter?
22 before the sentence beginning, or in the 22 MR.TILLEY:
23 sentence or after the sentence, "When a tumor 23 A. | guess if somebody had sought my opinion,
24 hasthese receptors, itis morelikely to 24 then it was provided.
25 respond to hormonal therapy." 25 COFFEY, Q.C.

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 173 - Page 176




April 16, 2008 Multi-Page™ Inquiry on Hor mone Receptor Testing
Page 177 Page 179
1 Q. Exhibit P-0300. Now, we looked at thisthis 1 A. | guessthe person who wrote the e-mail.
2 morning. Thisisthe e-mail of July 18th, 2 COFFEY, Q.C.
3 2005, 12:29 p.m. from Heather Predham to Dr. 3 Q. Okay. Andwe'll get to that.
4 Raobert Williams and copied to various people. 4 MR. TILLEY:
5 The second paragraph says, "They would like a 5 A. Okay.
6 letter sent to each woman outlining the 6 COFFEY, Q.C.:
7 problem and the steps we are taking to address 7 Q. Butdid you attend any meetings where lawyers
8 it 8 were in attendance?
9 MR. TILLEY: 9 MR. TILLEY:
10 A. Um-hm. 10 A. Later, maybe acouple of days later.
11 COFFEY, QC. 11 COFFEY, QC.
12 Q. That draft we've just looked at that you've 12 Q. Okay. So that would be Dan Boone, | take it?
13 made some handwritten note on, is that 13 MR. TILLEY:
14 possibly that letter or draft of the letter? 14 A Yes
15 MR. TILLEY: 15 COFFEY, Q.C.
16 A. | would make that assumption. 16 Q. And heisthelawyer for HIROC?
17 COFFEY, QC. 17 MR. TILLEY:
18 Q. Intermsof Heather'sreference in here e-mail 18 A. That'scorrect.
19 to "That draft letter will have to be seen by 19 COFFEY, Q.C.:
20 our lawyer first, of course." Now, at that 20 Q. Would you have perceived him as "our lawyer"?
21 stage, midday on July 18th, Monday, July 18th, |21 MR. TILLEY:
22 2005 why would it be necessary? 22 A. Hewouldn't have been Eastern Health’s lawyer.
23 MR. TILLEY: 23 COFFEY, Q.C.
24 A. TO? 24 Q. And| appreciate thisisnot your e-mail, |
25 COFFEY, Q.C.: 25 understand that.
Page 178 Page 180
1 Q. Runitpast- 1 MR. TILLEY:
2 MR.TILLEY: 2 A Um-hm.
3 A Alawyer? 3 COFFEY, QC.
4 COFFEY,QC.: 4 Q. Soyouwould have made the distinction in your
5 Q. Alawyer,yes. 5 own mind between -
6 MR.TILLEY: 6 MR. TILLEY:
7  A. | couldn't speculate other than lawyers seem 7 A Yes
8 to be everywhere these days. But where we 8 COFFEY, Q.C.:
9 have where we have an issue of that nature, | 9 Q. -HIROC's lawyer and Eastern Health's own
10 guessit was felt to be prudent to do that. 10 lawyer?
11 COFFEY, QC:: 11 MR. TILLEY:
12 Q. Now, "our lawyer" in this context, whois"our 12 A. Yes.
13 lawyer," do you know, at that time? 13 COFFEY, Q.C.:
14 MR. TILLEY: 14 Q. If wecouldlook, please, at Exhibit P-0322?
15 A. There were multiple lawyers for Eastern 15 Now, this, Mr. Tilley, is the source
16 Health, depending on what the issue would have 16 identified within Eastern Health, identified
17 been. 17 to the Commission, anyway, the source of this
18 COFFEY, Q.C.: 18 isTerry Gulliver, the top left-hand side.
19 Q. Um-hm. Do you know who the lawyer wasin the 19 It's addressed to George Tilley, it's the
20 middle of July, 2005 dealing with ER/PR? 20 "From" isleft blank. It's an update on ER/PR
21 MR.TILLEY: 21 receptor testing. And it begins by saying,
22 A. No, | couldn't say. 22 "The following activity hastaken place since
23 THE COMMISSIONER: 23 the memo of Dr. D. Cook to Dr. R. Williams
24 Q. Who would be able to say? 24 dated May 24th, 2005. Seethat?
25 MR. TILLEY: 25 MR. TILLEY:
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1 A Yes 1 Q. Okay. None of that'syours. Now, sir, that
2 COFFEY, Q.C.: 2 isa May 24th memo of Dr. Cook toDr. R.
3 Q. Andthen there’ s-then | think there are nine 3 Williams. If we could go back to 0323,
4 bullets over two pages. Follow it? You'll 4 please, up to the first page of it? Do you
5 notice - 5 know if you've ever seen thismemo from Dr.
6 THE COMMISSIONER: 6 Williams?
7 Q. Sorry, Mr. Coffey, but | missed it. What was 7 MR. TILLEY:
8 the date of this particular communication? 8 A. Only by reasonit’sin the package.
9 COFFEY, Q.C. 9 COFFEY, Q.C.
10 Q. It'sundated, Commissioner. 10 Q. Becausethisappearsto be--well, of course,
11 THE COMMISSIONER: 11 it is addressed to you, it's from Dr.
12 Q. Oh, okay. 12 Williams. It doesrefer to the memo of Dr.
13 COFFEY, Q.C.: 13 Cook to Dr. Williams dated May 24th, 2005 as
14 Q. Youdidn't missit. Itisundated. When one 14 being attached?
15 looks at this, this one just smply does so, 15 MR. TILLEY:
16 it'saddressed to George Tilley. And "The 16 A. Yes
17 following activity has taken place since the 17 COFFEY, Q.C.:
18 memo of Dr. D. Cook to Dr. R. Williamsdated |18 Q. I|think youdid refer this morning at one
19 May 24, 2005." Okay. If wecould go then, 19 point you thought you’ d received something in
20 please, to Exhibit P-0323? Now, this isa 20 writing from Dr. Williams?
21 two-page memo. Just scroll down there, Mr. 21 MR.TILLEY:
22 Tilley, you can seeit’ s two pages? 22 A. Wdl, that was this-
23 MR. TILLEY: 23 COFFEY, Q.C.
24 A. Yes 24 Q. Thisone?
25 COFFEY, Q.C.. 25 MR. TILLEY:

Page 182 Page 184
1 Q. It'sgot one, two, three, four, five, six, | 1 A Yes
2 think it'seight bullets. Yes, eight bullets 2 COFFEY, Q.C.
3 inthisone. And it's addressed to yourself 3 Q. Andtherewould have been, then, according to
4 from Dr. R. Williams"Re: Update on ER/PR 4 this, the May 24th |etter attached?
5 receptor testing." And this one begins, "The 5 MR.TILLEY:
6 following activity has taken place since the 6 A. That'swhat’s stated there.
7 memo of Dr. D. Cook to Dr. R. Williams dated 7 COFFEY, Q.C.:
8 May 24th, 2005 (attached):" and then the eight 8 Q. Um-hm. If welook through this memo, what
9 bulletsfollow. Now, sir, do you recall ever 9 you're being told by Dr. Williamsis"Samples
10 receiving this? Because I'mjust going to 10 collected from 25 women initially tested as
11 scroll to, well, actually go to, scroll to-- 11 negative in 2002 were retested, 16 of these
12 I'll ask, please, that Exhibit P-0324 be 12 came back positive. Testingis currently
13 opened, please? And thisison Health Care 13 being done on 33 more patients. Approximately
14 Corporation of St. John's letterhead, 14 12 of these patients have been informed by
15 "Confidential. May 24th, 2005." Addressed to 15 their oncologists." Sol takeit that would
16 "Dr. Robert Williams." It's "Re; False 16 have lead you, from that you would have
17 negative results for estrogen and progesterone 17 concluded that they’re through one group,
18 receptors, ER and PR." And thisisathree- 18 they’'re inthe midst of doing the second
19 page letter from Dr. Donald Cook. I'm just 19 retest?
20 going to go back up through this to the second 20 MR. TILLEY:
21 page of this exhibit. Do you recognize any of 21 A. Yes
22 the handwriting? 22 COFFEY, Q.C:
23 MR. TILLEY: 23 Q. Second group. And 12 patients already know
24 A. No. 24 about their results?
25 COFFEY, Q.C.. 25 MR. TILLEY:
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1 A Um-hm. 1 of the list that they were using at the time.
2 COFFEY, Q.C: 2 COFFEY, Q.C:
3 Q. There'sareferenceto "June 13th, 2005, Dr. 3 Q Andwhat, if any, stepsdidyou understand
4 Cook wrote to all laboratory directorsin the 4 they were taking to ensure that they
5 provinceto submit all negative ERand PR 5 identified everybody?
6 cases for year 2002 for retesting with the new 6 MR.TILLEY:
7 more sensitive Ventana system. So far no 7 A. | understand the Cancer Registry is a separate
8 samples have been received so Dr. Cook will 8 list of patientswho had that diagnosis, and
9 contact all laboratory directors again 9 they were looking to try to find some way to
10 requesting samples from 1997 to 2004." So 10 ensure that they had a complete list by doing
11 presumably this was written at a point where 11 acomparison.
12 the decision had been made to go with the’ 97 12 THE COMMISSIONER:
13 to’04? 13 Q. Who maintainsthe Cancer Registry?
14 MR.TILLEY: 14 MR.TILLEY:
15 A, Um-hm. 15 A. | can't answer that, Madam Commissioner.
16 COFFEY, Q.C. 16 COFFEY, Q.C.
17 Q. Retesting. You agree with that? 17 Q. In 2005, the Cancer Registry physically is
18 MR. TILLEY: 18 where?
19 A. That'swhat’s stated, yes. 19 MR. TILLEY:
20 COFFEY, Q.C.: 20 A. I’'mthinkingit'sin the Newfoundland Cancer
21 Q. Thesecond sentence of the third bullet says, 21 Treatment Foundation.
22 "All samples which initialy tested as 22 COFFEY, Q.C.
23 negative from 1997 until the implementationof |23 Q. Which islocated where?
24 the Ventana system in April, 2004 will be 24 MR.TILLEY:
25 retested. As thetest resultscan affect 25 A. Next to the Health Sciences Centre.
Page 186 Page 188
1 future treatment, patients that are still 1 COFFEY, Q.C.
2 living will have the testing done first before 2 Q. That building right next door now?
3 it isdone on those that are deceased. Extra 3 MR.TILLEY:
4 resources have been identified within the 4 A Yes
5 Hccsd lab to undertake identification and 5 COFFEY, Q.C.:
6 retesting. The list of patients will be 6 Q. Anddid Eastern Hedlth assume responsibility
7 double checked with the nameson the cancer 7 for that organization at some point in 2005?
8 registry toinsure none have been missed. 8 MR. TILLEY:
9 Time lines required to do the retesting 9 A ltdid
10 internally will be determined as soon as 10 COFFEY, Q.C.
11 possible. If it isdetermined to be too time 11 Q. So"Thecurrent testing standards of Ventana
12 consuming, options to utilize external 12 System are being assessed by cross-referencing
13 laboratories will be explored." So does that 13 our results with another laboratory”, what did
14 capture your memory of the state of affairs 14 you understand about that?
15 sometime before July 19th? 15 MR. TILLEY:
16 MR. TILLEY: 16 A. That therewas some paralel testing with
17 A. Generdly, yes. 17 another lab outside the province to see that
18 COFFEY, Q.C. 18 comparability of the results.
19 Q. Thereference to "list of patientswill be 19 COFFEY, Q.C.:
20 double checked with the names on the Cancer 20 Q. Now the Ventana System, your understanding was
21 Registry to ensure none will be missed”, 21 the Ventena System was used to do what?
22 suggesting that -- what did that suggest to 22 MR.TILLEY:
23 you? 23 A. Wadl, it had automated a number of steps that
24 MR.TILLEY: 24 had included boiling in the old DAKO System.
25 A. That there were some concerns about the source |25 correy, Q.C.:
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1 Q. Sowhat wasit -- it was used to prepare what? 1 COFFEY, Q.C.:
2 MR.TILLEY: 2 Q. Atthe Genera Hospital site, and you were
3 A |lcan'ttdl you. 3 telling the Commissioner yesterday about their
4 COFFEY, Q.C.: 4 concerns about maybe the Ventana was
5 Q. Didit have anything to do with IHC testing? 5 overcaling --
6 MR. TILLEY: 6 MR. TILLEY:
7 A. Immunohistochemistry? 7 A Yes
8 COFFEY, Q.C. 8 COFFEY, Q.C.
9 Q. Yes 9 Q. The ERPR results. What was your
10 MR. TILLEY: 10 understanding about during August, September,
11 A. | look at that asthe broad -- yes. 11 October, November, and December of '05,
12 COFFEY, Q.C.: 12 whether the Ventana System was being used?
13 Q. Didyou acquire any understanding about -- | 13 MR. TILLEY:
14 take it you understood there was some 14  A. My understanding isthat we were referring all
15 relationship between ER and PR tests and the 15 the ER and PR tests out to an alternative lab.
16 Ventena System? 16 COFFEY, Q.C.
17 MR. TILLEY: 17 Q. How about the Ventana System being used, like,
18 A. Yes 18 the machinery?
19 COFFEY, QC. 19 MR. TILLEY:
20 Q. Didyou have any understanding asto whether 20 A. | have no recollection of discussion around
21 the Ventana was used for anything other than 21 that.
22 ER/PR? 22 COFFEY, Q..
23 MR. TILLEY: 23 Q. Sodidanybody ever point out to you, |ook,
24 A. No, | don't have that understanding. 24 we'regoing to continue to use this Ventana
25 COFFEY, Q.C.: 25 machineto do a wholelot of other tests,
Page 190 Page 192
1 Q. Youdidn't -- 1 We're just not going to use it for ER/PR? Did
2 MR.TILLEY: 2 anybody ever explain that to you?
3 A. Not direct knowledge coming to me. 3 MR. TILLEY:
4 COFFEY, QC. 4 A. |don'trecall.
5 Q. Like, theideathat there might have been 100 5 COFFEY, Q.C.:
6 other stains run using that machinery, that 6 Q. Would you have been interested to know whether
7 sort of notion? 7 that was s0?
8 MR. TILLEY: 8 MR. TILLEY:
9 A. Itreally wasn't an issue that had come to my 9 A. Yes |wasvery focusing onthe ER/PRissue
10 attention. 10 and the concernsthat were being expressed
11 COFFEY, Q.C.: 11 about the variability or the conversions
12 Q. Sodidanyoneever explain to you how ER/PR, 12 there, so the other issues realy was not
13 those two tests, those two stains, related to 13 something that | recall talking about.
14 IHC staining generally, or IHC testing 14 COFFEY,Q.C::
15 generally? 15 Q. Now herethe second paragraph on the second
16 MR. TILLEY: 16 page -- the second bullet on the second page
17 A. They may have, butl realy can't pieceit 17 of Exhibit P-0323 states, "The public will
18 together at the moment. 18 have to be informed. Corporate communications
19 COFFEY, Q.C.: 19 have beeninvolved, and asat least five
20 Q. In that vein, by the end of July, the 20 patients are aware of this information
21 beginning of August, anyway, the decisonwas |21 aready, disclosure hasto be made quickly".
22 made to stop doing ER/PR testing in St. 22 Now just looking at that and going back to the
23 John’'s? 23 first page, the first bullet, the last
24 MR.TILLEY: 24 sentence reads, "Approximately twelve of these
25 A Yes 25 patients have been informed by their
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1 oncologist”, that's 12 of the 16 out of 25 1 THE COMMISSIONER:
2 that had converted. 2 Q. I'mnotsure | understood the reference you
3 MR.TILLEY: 3 were making. Y ou said that you recall one of
4 A Yes 4 the oncol ogists suggesting you withhold what?
5 COFFEY, Q.C. 5 MR. TILLEY:
6 Q. Sodidyousee at thetimeyouread thisor 6 A. Advising any further patients of the change
7 notice this potential discrepancy here between 7 because very shortly thereafter there wasa
8 on the one hand you're told 12, and on the 8 question as to the Ventana System’'s
9 other -- 9 sensitivity in that it might have been
10 MR. TILLEY: 10 overcalling the positivity rate, and you may
11 A. Yes, | seethedifference. | certainly hadn’t 11 find that in a subsequent document.
12 picked up on that. 12 THE COMMISSIONER:
13 COFFEY, Q.C.: 13 Q. Soyou're associating this with those who have
14 Q. Atthetimein July of 2005 theideathat 16 14 been retested at this point, and while a
15 out of 25 had come back positive, the first 25 15 number had been told, you would not tell any
16 retested, approximately 12 of these had been 16 more until you were satisfied that the Ventana
17 informed by their oncologist -- now it doesn’t 17 was properly operating?
18 actually say 12 of those that came back 18 MR. TILLEY:
19 positive, but | gather that's what you 19 A. Yes, Mr. Coffey had asked if there was any
20 understood by it. 20 discussion around that, and that was the
21 MR.TILLEY: 21 connection | was making to a subsequent
22 A. Uh-hm. 22 discussion.
23 COFFEY, Q.C. 23 THE COMMISSIONER:
24 Q. Didanybody ever discusswhether or not the 24 Q. Thank you.
25 other patients, those that had -- like, the 25 COFFEY, Q.C.:
Page 194 Page 196
1 difference between 16 and 12 is four, whether 1 Q. Ifyoulook at Exhibit P-0324, please. | take
2 those patients should be told, or what the 2 it thisis-- thisis certainly the only May
3 status was for them? 3 24th memo that we have located from Dr. Cook
4 MR.TILLEY: 4 to Dr. Williams. Do you expect then, and when
5 A. Theonlylink | can make isthat around this 5 you looked at that memo from Dr. Williamsto
6 time there wasa question raised about the 6 yourself that refers to the May 24th memo
7 results of the Ventana technology, and a 7 attached, that you would have seen this at the
8 reference to Dr. Laing or one of the 8 time?
9 oncologists suggesting that they would hold 9 MR.TILLEY:
10 further contact with patients until the 10 A. | can'tsay with confidence. | don't recall
11 Ventana System was confirmed. That may or may 11 seeing the memo.
12 not be an explanation for why the other four, 12 COFFEY, Q.C.
13 but it’ s the only recollection | have. 13 Q. Thisisthe May 24th one?
14 COFFEY, QC:: 14 MR. TILLEY:
15 Q. That had apparently come back positive. 15 A. Yes, theMay 24th one. | recognize the fact
16 MR. TILLEY: 16 that it was attached, so it was either not
17  A. Yes 17 attached or | could have looked at the cover
18 COFFEY, Q.C.: 18 memo and went from there, but | can't
19 Q. How about the idea of informing the nine 19 elaborate beyond that point.
20 patients that had on retest come back 20 COFFEY, Q.C.
21 negative, like, letting them know that they 21 Q. Wadll,if it wasn't attached, then you either
22 were retested? 22 didn’t ask for it, possibility one -- is there
23 MR.TILLEY: 23 any reason why you wouldn’'t haveif indeed
24 A. Idon'trecall any discussion about that at 24 that’ s what happened?
25 that point in time. 25 MR. TILLEY:
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1 A. If indeed -- no, there wouldn’t be any reason 1 COFFEY, Q.C.:
2 unless| didn't notethe point that it was 2 Q. Certainly by the timethat big meeting, and
3 attached. 3 I’m going to suggest to you was August 1, 2005
4 COFFEY, Q.C. 4 --
5 Q. If ithad been attached, do you have any 5 MR.TILLEY:
6 reason to believe that you wouldn’t have read 6 A. August 1 meeting, yes.
7 it? 7 COFFEY, Q.C.:
8 MR. TILLEY: 8 Q. That you described yesterday.
9 A. No. 9 MR.TILLEY:
10 COFFEY, Q.C.: 10 A. Yes
11 Q. | mean, it’'snot that long? 11 COFFEY, Q.C.:
12 MR. TILLEY: 12 Q. Youknew about the fact that --
13 A. No, andit’san important issue. 13 MR. TILLEY:
14 COFFEY, Q.C.. 14 A. Therewas aparticular diagnosis that would
15 Q. Ifyou'll look, please, at -- scroll down 15 normally convert as positive.
16 through this. The first paragraph refersto 16 COFFEY, Q.C.:
17 May 11th, 2005, "Dr. Cook having received a 17 Q. Ther€' sa paragraph dealing with May 17th,
18 phone call from Dr. Joy McCarthy, amedica 18 2005, meeting involving Dr. Cook, Dr. Bev
19 oncologist, informing Dr. Cook of an ER/PR 19 Carter, resource person for breast pathology,
20 reported negative in a patient with 20 Barry Dyer, Divisional Manager for Anatomical
21 infiltrating lobular carcinoma of the breast 21 Pathology, and Dr's Joy McCarthy and Kara
22 diagnosed in 2002, and when retested in May, 22 Laing, medical oncologists, and talk about --
23 2005, the ER and PR report is strongly 23 talks about the fact that he had a second --
24 positive. Dr. McCarthy also expressed concern |24 he, Dr. Cook, had asecond patient now on
25 over what appears to be a high rate of 25 retest go strongly positive for breast
Page 198 Page 200
1 infiltrating lobular carcinomas that were 1 receptors, and he talks about different known
2 reported as ER and PR negative. She stated 2 percentages or perceived to be percentages.
3 that usually 95 percent of lobular carcinomas 3 If welook through the second page of this,
4 areERand PR positive, while5 percent are 4 thereis inthe middle of thepageif you
5 negative. Dr. McCarthy requested that two 5 could look down through this -- you had an
6 other patients with infiltrating lobular 6 opportunity to see this recently, haven’'t you?
7 carcinoma who were reported asER and PR 7 MR. TILLEY:
8 negative in 2002 also be retested. | also 8 A. I've skimmed it. Which paragraph are you
9 express concern over this and suggest that we 9 referring to?
10 meet to discuss this further". Now that idea 10 COFFEY, Q.C.:
11 involving a known significant percentage, a 11 Q. The whole really of page two, because
12 significantly high percentage of a particular 12 effectively page two is an education.
13 type of breast cancer -- 13 MR. TILLEY:
14 MR. TILLEY: 14 A. Uh-hm.
15 A. Yes 15 COFFEY, Q.C.:
16 COFFEY, Q.C.: 16 Q. On ER/PR and where it fits into immuno
17 Q. Knownto be ER/PR positive -- 17 staining and other matters, and it talks about
18 MR. TILLEY: 18 the history really.
19 A. Yes 19 MR. TILLEY:
20 COFFEY, Q.C.: 20 A. Uh-hm.
21 Q. When did you first become aware of that? 21 COFFEY, Q.C.
22 MR. TILLEY: 22 Q. Of the bAKO manual system asis described
23 A. Sometime during this process, so I'm assuming |23 there. Seethat?
24 it was, you know, within the next week or two 24 MR.TILLEY:
25 of the middle of July. 25 A. Yes, | do.
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1 COFFEY, Q.C. 1 very important issue, but one of a number that
2 Q. Wouldit have been of assistanceto youin 2 | happened to be responsible or involved in at
3 July -- well, if you didn’t seeit and you 3 that time. Soit being avery technical
4 don’t remember whether or not you saw it, 4 medical issue, then| really did rely upon
5 would it have been of assistance to you at the 5 those people who were closer to it and had a
6 time to have seen this? 6 better understanding of it.
7 MR.TILLEY: 7 COFFEY, Q.C:
8 A. Yes and it's consistent with sort of the 8 Q. And | appreciate that, you’re not a physician
9 general discussion that | had been involved in 9 and you certainly weren't going to set out, at
10 in trying to understand the technical aspects 10 that point, to become one. But I’'m just, for
11 of this. 11 the Commissioner’s benefit, you know, just
12 COFFEY, Q.C.: 12 trying to get some sense of what you were
13 Q. Didyou ever receiveor ask for anythingin 13 thinking about and what was important to you
14 writing to help you understand it? 14 at thetime.
15 MR. TILLEY: 15 MR. TILLEY:
16 A. No. 16  A. Uh-hm.
17 COFFEY, Q.C.: 17 COFFEY, Q.C.
18 Q. Canyou tell the Commissioner why you didn’t? |18 Q. Inasense of getting something right. For
19 MR. TILLEY: 19 example, the second last paragraph on page two
20 A. Otherthan| wasapart of a discussion and 20 actually spells out generaly, | gather, how
21 getting regular briefings, and | haveto rely 21 thisall works.
22 again upon those expertsin the field. 22 MR.TILLEY:
23 COFFEY, Q.C: 23 A. Sir, the one beginning with -
24 Q. | appreciatethat, and I’'m not talking about 24 COFFEY, Q.C.
25 your -- asyou said just now, you're trying to 25 Q. "Immunoperoxidase stains, couples of
Page 202 Page 204
1 gain an understanding of it yourself. 1 (phonetic) peroxidase labelled to a primary
2 MR.TILLEY: 2 antibody.” Andit goeson from there and
3 A. Uh-hm. 3 whether you understand it or not, | takeit
4 COFFEY, Q.C.. 4 that you had the people availableto you, if
5 Q. It's one thing to listen to somebody 5 you didn’t understand, who could explain it to
6 sometimes, and another thing entirely to 6 you, looking at this?
7 actually read something because you can read 7 MR. TILLEY:

8 it two, three, or four times? 8 A. Wdll asyou know from one of the notes| read
9 MR.TILLEY: 9 from my telephone log this morning, we
10 A. That'scorrect. 10 referenced to unmasking antigens and the like,

11 COFFEY, Q.C.. 11 so there were effortsto try to get a better

12 Q. Andyoudidn't ask to -- see aprimer or have 12 understanding of this.

13 somebody prepare adocument spelling out how |13 COFFEY, Q.C.:

14 this worked? 14 Q. Looking at the bottom paragraph of the second
15 MR. TILLEY: 15 page, it says, "In early 2000, Dr. Gershon

16 A. No, that’s accurate. 16 Ejeckam our point man (phonetic) for

17 COFFEY, Q.C.: 17 immunoperoxidase testing at the Genera
18 Q. Ifyouhadtodoital over, do you think you 18 Hospital site, discontinued testing of the

19 would have or should have? 19 ER/PR receptors with the manual method for a
20 MR. TILLEY: 20 six-week period. A memo was circulated to all
21 A. | canonly put it in the context of where the 21 pathologists across the province stating this.

22 organization was and where | was in terms of 22 The technique was temporarily halted because
23 my responsibilities, just created a new 23 of erratic staining which required

24 organization and bringing massive amounts of 24 readjustments of titration and staining times.
25 systems and people together, and this was a 25 Once Dr. Ejeckam felt confident of the
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1 reliability of staining, the test was 1 service with at least three technologist
2 reintroduced.” So | takeit that that kind of 2 solely dedicated to immunoperoxidase testing
3 summarizes, doesn't it - 3 with separate testing facilities; training of
4 MR. TILLEY: 4 immunoperoxidase technologists in a major
5 A. The2003issue? Uh-hm. 5 immuno referral lab that has a well
6 COFFEY, Q.C.: 6 established quality control and
7 Q. Now isit--if thiswasknown at the time and 7 troubleshooting program; and four, appropriate
8 apparently it was known as of May 24th, 2005, 8 C and E funding for those immuno
9 what morewas there to belearned by an 9 technologists. And these are preliminary
10 investigation by Dr. Williams? 10 recommendations that will no doubt require
11 MR. TILLEY: 11 additional manpower and funding levels than
12 A. Thequestion asto whether there should have 12 currently exist." So were you made aware by
13 been aretroactive review? 13 Dr. Williams early on in July 2005 that, about
14 COFFEY, Q.C.: 14 six weeks before, seven weeks before he had
15 Q. No, no, just on July 20th in amemo delivered 15 received these recommendations?
16 the 21st of July to the Minister of Hedlth, it 16 MR. TILLEY:
17 says Dr. Williamsis being asked to conduct an 17 A. Whether | had learned it in July?
18 investigation. 18 COFFEY, Q.C.:
19 MR. TILLEY: 19 Q. Yes. If yousaw thisletter, you did, but if
20 A. Yes 20 you otherwise -
21 COFFEY,Q.C. 21 MR. TILLEY:
22 Q. Apparently aimost two months earlier. 22 A. No.
23 MR. TILLEY: 23 COFFEY, Q.C.
24 A. Oh, | see what you mean. 24 Q. Does that suggest,| mean, that kind of
25 COFFEY, Q.C. 25 listing there, in fact, generally in many ways
Page 206 Page 208
1 Q. Thatmuch isknown, atleast that much is 1 that’ s in fact what ended up happening, isn’t
2 known. 2 it?
3 MR.TILLEY: 3 MR. TILLEY:
4 A. Uh-hm, 4 A. That's correct.
5 COFFEY, QC:: 5 COFFEY, Q.C.
6 Q. Sodoyouknow what Dr. William was otherwise 6 Q. Doesthat suggest to you that at least in Dr.
7 was supposed to find out? 7 Cook’smind, would you have thought if you
8 MR. TILLEY: 8 received it a the time, that he’ srelatively
9 A. No, I can't contribute to that. 9 far along in termsof what he's concluded
10 COFFEY,Q.C:: 10 about what’ s got to be done?
11 Q. If I could turnto pagethree, please, just 11 MR. TILLEY:
12 scroll down the exhibit. Here Dr. Cook 12 A. Yes.
13 concludes by saying "In closing, | would like 13 COFFEY, Q.C.:
14 to make the following recommendations for 14 Q. Ifyoulook at, please, Exhibit P-0073? Now
15 immunoperoxidase testing"--and, of course, 15 this, Mr Tilley isan e-mail--well it’stwo e-
16 he' s making these recommendations at the end 16 mailsactualy. Thefirst intime isfrom
17 of May to Dr. Williams, who is described as, 17 Heather Predham, Tuesday, July 19th, 2005 at
18 if I could, whileI’m at it, as the acting CEO 18 8:22 am. It'sto Dr. Robert Williams, Dr.
19 Vice-President Medical Services, Genera 19 Donald Cook, Terry Gulliver, Susan Bonnell and
20 Hospital site or the Health Care Corporation 20 Deborah Thomas, copied to Denise Dunn and
21 of St. John's. He' s got four recommendations, 21 Patricia Pilgrim.  And the subject is
22 Dr. Cook does, the immediate establishment of 22 "Information from HIROC". And in terms of the
23 an external proficiency testing and monitoring 23 senior management involved in this, | take it
24 program for immunoperoxidase testing; 24 you're the only one left off?
25 establishment of a separate immunoperoxidase 25 MR. TILLEY:
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1 A. Yes, interms of the vice-presidents who were 1 A. Uh-hm.
2 not--or were related to this, yes. 2 COFFEY, Q.C.:
3 COFFEY, Q.C.: 3 Q. Now, sir, when did you first learn about HIROC
4 Q. Yes. Because we've got Bob Williams and 4 or HIROC having been consulted in this matter?
5 Patricia Pilgrim? 5 MR.TILLEY:
6 MR.TILLEY: 6 A. | can't pinpoint adate, though | do remember
7 A. That'scorrect. 7 having a discussion with Dr. Williams. It may
8 COFFEY, Q.C.: 8 have been on that same day, later in that day.
9 Q. SoMs. Pilgrim, by this point by 8:22 am. on 9 COFFEY, Q.C.:
10 July 19th isinvolved, okay. Heather writes, 10 Q. Itwould seem logical, wouldn't it. | mean,
11 "Hi, | had a long conversation with 11 everyone except you and the senior management
12 representatives from HIROC yesterday evening." |12 involved in this, islisted on this e-mail as
13 And she goes on as a bit of background, "They 13 a recipient and effectively Heather is
14 are currently defending a class action lawsuit 14 communicating here, | gather, that HIROCIs
15 against Health Labrador re: the reprocessing 15 saying in terms of the disclosure, you might
16 of equipment. Apparently the aspect of this 16 want to think about it.
17 lawsuit in which they are most vulnerable was 17 MR. TILLEY:
18 the method that people were informed. Ches 18 A. Yes
19 Croshie has alleged in the lawsuit that the 19 COFFEY, Q.C.:
20 people suffered significant mental anguish 20 Q. Soitwould beimportant that that be brought
21 from theway they were told and the risk of 21 to your attention?
22 disease from their exposure did not warrant 22 MR.TILLEY:
23 the stress and anxiety they suffered by being 23  A. Yes
24 told. The organization felt the need to 24 COFFEY, Q.C.:
25 disclose publicly, ranit by their legal 25 Q. Becauseif we looked at, just before lunch,
Page 210 Page 212
1 counsel and then wrote lettersto every person 1 al the preparation that had been going on, in
2 affected and sent out anews release (sound 2 terms of media releases, draft briefing notes,
3 familiar???). Their vulnerability comes from 3 some of which have your handwriting on it.
4 the lack of weighing out therisk from the 4 MR. TILLEY:
5 exposure verses the anxiety being told about 5 A. Yes
6 it. Inthiscasethe risk from the exposure 6 COFFEY, Q.C.:
7 was very small. Thisleadsto our situation, 7 Q. Orversions, you know, particular copies have
8 it's not that they don’t want us to disclose, 8 your handwriting onit. So by midday--
9 they just don’'t want us to disclose until we 9 certainly early morning of Tuesday, July 19th,
10 are sure of our facts. I’ve had aquick voice 10 itislikely as not you were told that morning
11 mail from Dan after my chat with HIROC. They 11 about HIROC?
12 contacted him after they hung up from me, 12 MR. TILLEY:
13 reiterating this and that they will be in 13 A. That morning?
14 touch again inthemorning. Sol guesswe 14 COFFEY, Q.C.:
15 will have to re-evaluate where we are before 15 Q. Yes
16 plan to send those letters, et cetera? Should 16 MR. TILLEY:
17 we chat about thisface to face? Signed 17 A. | can't be specific, but | do have a
18 Heather." Now on the morning--and Heather, 14 |18 handwritten note if there is a way of
19 minutes later at the top of the page sends it 19 accessing that.
20 to agroup of people, | gather who work in the 20 COFFEY, Q.C.
21 same division she does, Debbie Parsons, Nancy 21 Q. Andyou have a handwritten note on--well let’s
22 Parsons and so on. And forwarding the 22 see, bring up 0329, maybe thiswill help, P-
23 information from HIROC, presumably this e-mail 23 0329? Andthese are labelled as George
24 and she says, "The plot thickens". 24 Tilley’ s notes, July 19th, Susan B.
25 MR. TILLEY: 25 MR. TILLEY:
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1 A. | guesstheone at the bottom where it starts 1 Q. Thechartisdated, | believe, July 20th.
2 at 3 p.m., Bob W. 2 MR. TILLEY:
3 COFFEY, Q.C. 3 A. Okay.
4 Q. Yes 4 COFFEY, Q.C.
5 MR.TILLEY: 5 Q. Sol'masking about the 19th.
6 A. Yes okay. There'sareferencethereto lega 6 MR. TILLEY:
7 counsel cautious--no cautions rel ease pending 7  A. There must have been some information came out
8 full results. So that would have been an 8 becauseif you can scroll up--maybel can
9 indication that there had been an involvement, 9 scroll up.
10 | suspect by HIROC at that time. 10 COFFEY, Q.C::
11 COFFEY, QC. 11 Q. Certainly.
12 Q. Wdl weknow that they had been involved from |12 MR. TILLEY:
13 Heather’'s e-mail. 13 A. "Susan Bonnell at today’s meeting revealed the
14 MR. TILLEY: 14 potential that scope of problem restricted as
15 A. Yes, yes. 15 basis of review of percent of positivity
16 COFFEY, Q.C.: 16 resultsfor 2003 being 75 percent which is
17 Q. Butinterms of your knowledge certainly by 17 consistent with national benchmarks." So it
18 then, by the middle of the afternoon of the 18 did raise that issue of that, so I’m assuming
19 19th, you knew. 19 that while that memo might have been--or the
20 MR. TILLEY: 20 chart might be dated the following day, that
21 A. That'scorrect. 21 there obviously was someindication through
22 COFFEY, Q.C.: 22 some other meansthat that information was
23 Q. Now that Tuesday, what do you recall about 23 there.
24 that Tuesday? 24 COFFEY, Q.C.:
25 MR. TILLEY: 25 Q. And, Mr. Tilley, that said nothing about 2002,
Page 214 Page 216
1 A. The19th? 1 2001, 2000, did it?
2 COFFEY, QC. 2 MR. TILLEY:
3 Q Yes 3 A. No, other than therangefor positivity for
4 MR. TILLEY: 4 thisrate, | think | may have aluded to it
5 A. | think that was the day that some information 5 yesterday, evolved aswe went forward. It
6 came back which suggested that the positivity 6 originally started fairly broad, fifty to
7 rate wasn't in all years as inconsistent with 7 eighty-five percent, but | remember |ater Dr.
8 national benchmarks as originally thought. So 8 Carter making some more clarity around that
9 it raised the issue as to whether we had mis- 9 and suggesting sixty-eight to eighty-five or
10 read the situation. 10 eighty percent. So there were clearly years
11 COFFEY, Q.C.: 1 that fell on the outside of that.
12 Q. Inwhat way? 12 COFFEY, QC.
13 MR. TILLEY: 13 Q. Andwhat difference would that make?
14 A. That for some yearsthe positivity rates were 14 MR. TILLEY:
15 actually within the recommended benchmarks |15 A. | guessthe question was being put as to
16 nationally for this particul ar test. 16 whether in fact something was being
17 COFFEY, Q.C.: 17 interpreted wrong in the broader sense to have
18 Q. Which yearswerethey? 18 aconcern that the tests were inaccurate, but
19 MR. TILLEY: 19 then find out that they were within range, it
20 A. | think 2003 isthe one that immediately jumps 20 just caused the professionals to stop and
21 tomind. Itwasn'tinall cases, thereisa 21 pause.
22 chart that I’'m surethat you have that I'm 22 COFFEY, Q.C:
23 recollecting in mind which broke it down by 23 Q. I’'mgoing to suggest to you that for some of
24 year. 24 those years, the numberswere significantly
25 COFFEY, Q.C.: 25 lower than they were for *03.
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1 MR. TILLEY: 1 MR. TILLEY:
2 A. Sixty-two percent is one that comes to mind. 2 A. It could be or indicating that she was
3 COFFEY, Q.C. 3 intending to follow-up with her. | can't be
4 Q. Inany case, what difference would that make? 4 confident which direction it is referring.
5 | mean, if anindividual test result, original 5 COFFEY, Q.C.:
6 oneiswrong, thenitisjust wrong, isn't it? 6 Q. You see, there' sareference "Susan B. today’s
7 MR. TILLEY: 7 meeting, review". So, which meeting is that?
8 A. Itcould be- 8 MR. TILLEY:
9 COFFEY, Q.C.: 9 A. | can't bespecific. | don't think there was
10 Q. - forthat patient. What1'm trying to 10 ameeting that | wasinvolved in.
1 establish for the Commissioner ishave you 11 COFFEY, Q.C.:
12 explainto her what differencedid it make 12 Q. Youseethe-
13 whether or not it was locally it was 65 or 75 13 THE COMMISSIONER:
14 percent? What did the percentage haveto do 14 Q. Mr. Tilley, 'mhaving trouble understanding
15 with anything? 15 where thisis going at this stage. It seemed
16 MR. TILLEY: 16 to me that early, if you follow the
17 A. Wdl, it'sjust one of the benchmarks that was 17 communication here, that early inthe game
18 availablein the system that allowed you to 18 when it wasredlized that (a) therewas a
19 give some comparison or some ability to get a 19 problem of a certain kind related to a
20 sense as to whether your overall results are 20 particular kind of cancer, | know, what
21 being consistent with practices found 21 started the ball rolling asit were, but then
22 elsawhere. 22 awider sampling was done and it seemed like a
23 COFFEY, Q.C. 23 relatively high number of people turned around
24 Q. Andwhat difference did that make to the care 24 on terms of going from negative to positive.
25 of individua patients? 25 And then it was relatively quickly determined
Page 218 Page 220
1 MR. TILLEY: 1 that one had to go wider. But is the remark--
2 A. Wdl, | mean, thewholeidea of benchmarksis 2 do | interpret these remarks about what the
3 totry to giveyou an indication to measure 3 benchmarks are as somebody saying, "put the
4 your quality. All | cansay isthat it was 4 brakes on, we don’t have to go any wider".
5 raised asanissue. It caused the technical 5 MR. TILLEY:
6 and medical peopleto pause and that was the 6 A. Yes, Madam Commissioner, there was talk about
7 point that was being made. 7 benchmarksin terms of maybe thisis not as
8 COFFEY, Q.C. 8 big a problem as was originally thought.
9 Q. S0, itcaused them to pause, but in the 9 THE COMMISSIONER:
10 meantime, if we look at that--just above mid 10 Q. But how were you going to resolve the issue of
11 page you’'ve written there, "discussion with 11 whether it was a bigger problem than you
12 Carolyn re: announcement and concerns of 12 thought, by redoing the test or quitting, if
13 minister". 13 you didn’t have the percentages?
14 MR. TILLEY: 14 MR.TILLEY:
15 A. Yes. Shemust have passed that on in terms of 15 A. No, | think--you'll seelater on that despite
16 - 16 that pause, the decision was made to continue
17 COFFEY, Q.C. 17 on with the retesting process, but for -
18 Q. So, this would be a discussion by you with 18 THE COMMISSIONER:
19 Carolyn or Susan with Carolyn? 19 Q. Wadll, I guess it'sthe point, the questions
20 MR. TILLEY: 20 have been asked by Mr. Coffey--why did you
21 A. That would be Susan. 21 have to pause?
22 COFFEY, Q.. 22 MR. TILLEY:
23 Q. Susan, and she's pass--Susan then is passing 23  A. Itwasbeing expressed to mein a meeting the
24 on the details of her discussion with Carolyn 24 following day, | believe, and thiswas the
25 Chaplin to you? 25 firstindication of itsexistence, that the
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1 percentage of positivity was seen to be within 1 MR.TILLEY:
2 the national benchmark for that test. And it 2 A. That would have been in my telephone log book.
3 was just oneindicator that they had, or maybe 3 COFFEY, Q.C.:
4 the only indicator that they had at their 4 Q. Yes
5 disposal to put into thisissueto try to get 5 MR. TILLEY:
6 abetter analysis of it. But it did result in 6 A. So,itwould be an indication that that would
7 the physicians saying, and the technologist, 7 be the basis of communication. | wouldn't -
8 saying we just need to get a better feel for 8 COFFEY, Q.C.
9 what we have here. But that pause, asyou'll 9 Q. That'swhy I asked could it be a combination
10 see, istemporary. 10 of both? Could you have spoken with him and
11 COFFEY, QC. 11 then met with him ?
12 Q. Whichtechnologists? 12 MR. TILLEY:
13 MR. TILLEY: 13  A. No. I just spoketo him.
14 A. Theinformation that we've seen or, | guess, 14 COFFEY, Q.C.
15 you will refer to which showed the years was 15 Q. Okay. Because he seemsto remember--he’s not
16 prepared by Mr. Gulliver. 16 certain, but he seemsto remember you had
17 COFFEY, QC. 17 lunch.
18 Q. Yes 18 MR. TILLEY:
19 MR. TILLEY: 19 A. Wdl,infact, inmy caendar, there aretwo
20 A. So, that's my source of information. 20 dates of potential lunches with the minister.
21 COFFEY, Q.C. 21 The minister had called prior to thisbeing a
22 Q. Oh, okay, Mr. Gulliver. He'sthe manager. 22 issue for him to suggest that we have lunch,
23 MR. TILLEY: 23 but not anything, any specific agenda. Those
24  A. Hesadirector of the program. 24 meetings were subsequently cancelled. So, the
25 COFFEY, Q.C. 25 fact that he' s in my telephone log means that
Page 222 Page 224
1 Q. Butnottheactua technologist who actually 1 that was the form of communication. Very rare
2 do the work? 2 would | call a minister. It would be the
3 MR.TILLEY: 3 minister calling me first or calling methe
4 A. No, no, no - 4 minister calling and me calling him back.
5 COFFEY, Q.C. 5 COFFEY, Q.C.
6 Q. Youweren'ttryto- 6 Q. So, what happened that day?
7 MR. TILLEY: 7 MR. TILLEY:
8 A. No,no. Andl suspect Mr. Dyer would have 8 A. Theminister had been made aware, obvioudly,
9 been there somewhere in the process as well. 9 of this particular issue.
10 COFFEY, Q.C. 10 COFFEY, Q.C.
11 Q. If wecould look at, please, because I’ m just 11 Q. So, hecalled you?
12 trying to get some sense of what went on July 12 MR. TILLEY:
13 19, okay. Page--sorry--exhibit P-0068. The 13 A. Yes
14 bottom of the page, well, the top of the page, 14 COFFEY, Q.C.:
15 thisisan excerpt from your telephone log. 15 Q. Okay.
16 "July 19, 05", it's written, "John 16 MR. TILLEY:
17 Ottenheimer, lab, briefing note, explosive, 17 A. Thereferenceto "explosive" -
18 sooner the better, KaraLaing". 18 COFFEY, Q.C.:
19 MR. TILLEY: 19 Q. So, hecalled you and you picked up the phone
20 A. Yes 20 and spoke to him. You first started to talk
21 COFFEY, Q.C. 21 to him, you understood that he already knew
22 Q. Now, did you have a meeting with John 22 about this?
23 Ottenheimer that day? Did you have lunch with |23 MR. TILLEY:
24 him? Did you speak with him on the phone or 24 A. Yes.
25 some combination thereof? 25 COFFEY, Q.C.:
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1 Q. Okay, go ahead. 1 MR.TILLEY:
2 MR. TILLEY: 2 A. Yes
3 A. And hewas aware at that time by the reference 3 COFFEY, Q.C.:
4 to the briefing note that either one was being 4 Q. - rel "the announcement and concerns of
5 prepared or had asked for it. He did suggest 5 minister".
6 that thiswas "explosive". 6 MR.TILLEY:
7 COFFEY, QC. 7 A. Yes
8 Q. That'shisword, isit? 8 COFFEY, Q.C.:
9 MR. TILLEY: 9 Q. What do you recall about that?
10 A. That'shisword. And | saidto him that, you 10 MR. TILLEY:
11 know, | don’t disagree with that, this isa 11 A. Nothing other thanwhat the note says. |
12 significant issue. The "sooner the better” is 12 guessit’s consistent with the phone message
13 the reference to dealing with it. And "Kara 13 that the minister wanted to get more
14 Laing", | can’'t say what that was in reference 14 information and to have it deat with as
15 to because at that pointin timeher name 15 quickly as possible.
16 really hadn’t been in anything that | had been 16 COFFEY, Q.C.:
17 involved in. 17 Q. I mean, hadyou aready--when the minister
18 COFFEY, Q.C.: 18 called, had you already dealt with John Abbott
19 Q. So, doyou recal what time of day thiswas, 19 on this?
20 this phone call ? Because you were supposed to 20 MR. TILLEY:
21 have lunch with himthat day? It's inthe 21 A. No, | don't recall having talked to John.
22 caendar. 22 COFFEY, Q.C.
23 MR. TILLEY: 23 Q. How about e-mail?
24 A. | don'tindicate there what time of the day it 24 MR.TILLEY:
25 was. | mean, it was possible that he might 25 A. No, don't recall seeing an e-mail.
Page 226 Page 228
1 have been calling to cancel lunch, but | can’'t 1 COFFEY, Q.C.
2 say specificaly. 2 Q. So,your first contact with the department, as
3 COFFEY, Q.C: 3 best you can recall, is a phone call from John
4 Q. So,are you certain that you did not have 4 Ottenheimer?
5 [unch with him that day? 5 MR. TILLEY:
6 MR.TILLEY: 6 A. That's the only record | have of the
7 A. | know therewas alunch meeting that he had 7 connection, yes.
8 actually cancelled. 8 COFFEY, Q.C.:
9 COFFEY, Q.C: 9 Q. Aswedll that you can recall, just the record
10 Q. Pardon? 10 that you can recall.
11 MR. TILLEY: 11 MR. TILLEY:
12 A. A luncheon meeting that he had actualy 12 A. Yes
13 cancelled. 13 COFFEY, Q.C.:
14 COFFEY, Q.C. 14 Q. Okay. Didyou ask within your organization,
15 Q. Okay. 15 how does John Ottenheimer know about this when
16 MR. TILLEY: 16 | don’t know that he knows.
17 A. | recal him saying that we would have a 17 MR. TILLEY:
18 meeting, not with a specific agenda, but just 18 A. Wdl, it wasn't a surprise to me. We
19 to go out to lunch. So, | have no 19 referenced the earlier e-mail this morning,
20 recollection of actualy meeting with him. 20 the Department of Health is aware, wasthat
21 And usualy I can visualize those things. 21 the 18th?
22 COFFEY, Q.. 22 COFFEY, QC::
23 Q. Goback pleaseto P-0329. Now here the entry 23 Q. That wasthe 18th, the day before.
24 for July 19, she's informing you about a 24 MR.TILLEY:
25 discussion she'd had had with Carolyn - 25 A. So,I'mjust -
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1 COFFEY, Q.C. 1 to thismatter." Signed, "Gary." Now, sir,
2 Q. That email, see, doesn’'t come to you. 2 thisisthe middle of the morning, Tuesday,
3 MR.TILLEY: 3 July 19th this e-mail was sent.
4 A. No. 4 MR. TILLEY:
5 COFFEY, Q.C.: 5 A. Okay.
6 Q. Andtoreceive aphone call from the minister 6 COFFEY, Q.C.:
7 talking about something that you understood 7 Q. Wereyou--does that reflect generally your
8 that his department didn’t know about. 8 understanding of the state of affairs at the
9 MR.TILLEY: 9 time, 1200 to 1500 people and retesting ' 97 to
10 A. Right. I just assumed that, you know, it was 10 April,’04, errorsin breast cancer testing
11 an acrid issue of assumption, but | can’t 11 program?
12 recall then where his information came from. 12 MR. TILLEY:
13 COFFEY, Q.C.: 13 A. Therewasalot of information. What | didn’t
14 Q. Doyou recall then--did Susan Bonnell, that 14 appreciate until 1 saw thise-mail was the
15 day, tell you that she had contacted Carolyn 15 belief that this was going to happen
16 Chaplin? 16 imminently.
17 MR. TILLEY: 17 COFFEY, Q.C.
18  A. Wdl, yes, that, in fact, what the 19th says. 18 Q. Okay.
19 S0, it could have been that, but then again, 19 MR. TILLEY:
20 the reference to contacting Carolyn and the 20 A. Certainly in my mind there was more work to be
21 concerns the minister suggests that there must 21 thought through before that process was
22 have been an earlier--of course, that was the 22 concluded.
23 day before, the 18th. | can’t reconcileit in 23 COFFEY, Q.C.:
24 my recollection. 24 Q. Okay. So, see, if we could look at Exhibit P-
25 COFFEY, Q.C. 25 0300--1 apologize. | apologize. One moment,
Page 230 Page 232
1 Q. Now sir, on the 19th--if we could look please 1 please, Commissioner.
2 at exhibit P-0312, actually--yes, 0312, page 2 THE COMMISSIONER:
3 one. | appreciate you're neither the 3 Q. Mr. Coffey, it's about time for the afternoon
4 originator nor recipient of thise-mail, but 4 break. Do you want to take that to look for
5 it'san e-mail from Gary Cake on Tuesday, July 5 that or would you prefer to find what itis
6 19th, 2005 at 10:32 am. to Robert Thompson. 6 you're looking for first?
7 The subject is"A major heath matter." And 7 COFFEY, Q.C.:
8 Mr. Cake advises Mr. Thompson that "Carolyn 8 Q. Ifl could, Commissioner, just one moment,
9 Chaplin just called from HCs to provide a 9 please.
10 heads up that amajor story will break from 10 THE COMMISSIONER:
1 the Eastern Health Board as early as this 11 Q. Sure
12 Thursday but more likely next Monday. The 12 COFFEY, Q.C..
13 Eastern Health Board has recently discovered 13 Q. Wehad looked earlier at areference to an
14 errorsin itsbreast cancer testing program. 14 intention to go public or an assertion that
15 This matter affects clients who were subject 15 Eastern Health would go public the middle of
16 to breast cancer testing from 1997 to April, 16 the week of the 18th or late that week.
17 2004. | understand that an estimated 1200 to 17 Remember we looked at that earlier today?
18 1500 clientswill need to beretested. The 18 MR. TILLEY:
19 Eastern Health Board is currently workingona |19 A. Pressreleases.
20 strategy for communicating this news to 20 COFFEY, Q.C.
21 affected clientsand the public at large. 21 Q. Pressreleasesand theideaof -
22 Legal adviceis being engaged in this process. 22 MR.TILLEY:
23 Hcs will beadvised of the communication 23 A. Therewasa-yes.
24 strategy. A briefing noteis currently being 24 COFFEY, Q.C.
25 prepared. Carolyn has also alerted Elizabeth 25 Q. - planning that we might go -
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1 MR.TILLEY: 1 newsto affected clients and the public at
2 A Yes 2 large." You certainly understood that was the
3 COFFEY, Q.C. 3 case?
4 Q. - publicthe middle of the week of the 18th or 4 MR.TILLEY:
5 late that week. And this e-mail here from Mr. 5 A. Yes
6 Caketo Mr. Thompson certainly does envisage, 6 COFFEY, Q.C.:
7 perhaps, going public "as early as this 7 Q. Youunderstood that, or at least there's a
8 Thursday" which would just past mid week of 8 reference in the e-mail we looked at to legal
9 the 18th, wouldn't it? 9 advice as being engaged in that process?
10 MR. TILLEY: 10 MR. TILLEY:
1  A. Yes 1 A. Um-hm.
12 COFFEY, Q.C. 12 COFFEY, QC.
13 Q. Andyou understood that there were--did you 13 Q. "Runit past our lawyers", right?
14 have any sense of how many patients therewere |14 MR. TILLEY:
15 potentially to be retested? 1200 to 1500 is 15 A. That'scorrect, yes.
16 not a bad guesstimate, isit? 16 COFFEY, Q.C.:
17 MR. TILLEY: 17 Q. "A briefing noteis currently being prepared.”
18 A. Wadl, at some pointintime, but | can’'t date 18 WEe ve looked at that, correct?
19 it, there was talk about how many casesare 19 MR. TILLEY:
20 done on average per year. 20 A. Yes
21 COFFEY,Q.C. 21 COFFEY,Q.C.
22 Q. Sure 22 Q. Sointhe maintheinformation containedin
23 MR. TILLEY: 23 thise-mail isfairly accurate?
24 A. Soif onewereto look at '97 to 2004 and do 24 MR. TILLEY:
25 some math, you'd do a rough estimate asto 25 A. Generdly, yes.
Page 234 Page 236
1 what it might be. 1 COFFEY, Q.C.:
2 COFFEY, Q.C: 2 Q. And, yet, you have--you're telling the
3 Q Yes And- 3 Commissioner you have noidea of how that
4 MR. TILLEY: 4 information got to the Department of Health?
5 A. Butl hadn't seen that 12 to 15 hundred in any 5 MR.TILLEY:
6 of the correspondence that | had seen at that 6 A. Other than the subsequent reference to the e-
7 point. 7 mail where the communications individuals were
8 COFFEY, Q.C.: 8 talking about thisis the only indication that
9 Q. Wadll, had you heard it talked about? 9 | have of connection at that point.
10 MR. TILLEY: 10 COFFEY, Q.C.
11 A. Youknow, certainly alarge number of people. 11 Q. You weren't told that this was going to
12 COFFEY, Q.C.: 12 happen?
13 Q. Yes. Thespanfrom’97 to April,’ 04, you'd 13 MR. TILLEY:
14 certainly seenthat and heard that talked 14 A. | wasn't aware of that, no.
15 about? 15 COFFEY, Q.C.:
16 MR. TILLEY: 16 Q. Thank you, Commissioner. Thank you.
17 A. Yes, that's correct. 17 THE COMMISSIONER:
18 COFFEY, Q.C.: 18 Q. WEe'll take 15 minutes.
19 Q. You heard peopletalk about errorsin breast 19 (RECESS)
20 cancer testing, you'd certainly heard that? 20 THE COMMISSIONER:
21 MR. TILLEY: 21 Q. Pleasebe seated. Mr. Coffey.
22 A Yes 22 COFFEY,Q.C.
23 COFFEY, Q.C.: 23 Q. Thank you, Commissioner. Justfill in a
24 Q. Now, the idea, "Eastern Health is currently 24 little gap there. The exhibit | was looking
25 working on astrategy for communicating this 25 for a thetimewas P-0070. It's the July
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1 15th, ' 05 e-mail from Deborah Thomasto Susan | 1 Q. That should be "pick meup." So, it'syour
2 Bonnell. And at the--it concludes with--P- 2 recollection that lunch that day must have
3 0070, P-0070. It concludes with the comment, 3 been cancelled?
4 "Thinking we may want to release mid, late 4 MR. TILLEY:
5 next week." So whether or not you were 5 A. Yes dSr.
6 thinking that was going to happen, Mr. Tilley, 6 COFFEY, Q.C.:
7 certainly some of your subordinates were? 7 Q. Now, when Mr. Ottenheimer called you, asyou
8 MR. TILLEY: 8 said, this isa rarity, aminister calling
9 A. That appearsto bethe case, yes. 9 you, relatively speaking, ararity?
10 COFFEY, Q.C.: 10 MR. TILLEY:
11 Q. Now, these personnel, people like Susan 11  A. That'scorrect.
12 Bonnell, where was she physically located? 12 COFFEY, Q.C.:
13 MR. TILLEY: 13 Q. Infact, up tothat point you realy didn’t
14 A. Shewasactualy inthe same building that | 14 know John Ottenheimer at al, did you?
15 was on the Waterford Hospital property, 15 MR. TILLEY:
16 corporate office. 16 A. Only by reputation.
17 COFFEY, Q.C.: 17 COFFEY, Q.C.
18 Q. Deborah Thomas? 18 Q. And hecalled to ask you or speak to you about
19 MR. TILLEY: 19 the ER/PR issue? He was already aware of it?
20 A. Shewould be there, aswell. 20 MR. TILLEY:
21 COFFEY, Q.C. 21 A. Well, we certainly talked about it. And |
22 Q. Heather Predham? 22 have no reference to any other point before
23 MR. TILLEY: 23 that.
24 A. Shewould have been located at the Leonard 24 COFFEY, Q.C.:
25 Miller Centre on Forest Road. 25 Q. Up tothat point you had not planned to
Page 238 Page 240
1 COFFEY, Q.C. 1 actually bring it up with him that day?
2 Q. And Dr. Williams was? 2 MR.TILLEY:
3 MR. TILLEY: 3 A. No. No, | don't recall that.
4 A. Atthe Heath Sciences Centre. 4 COFFEY, Q.C.:
5 COFFEY, Q.C.: 5 Q. Sohe cals, speaksto you about it, so he
6 Q. Hedth Sciences Centre. Exhibit P-032--no, 6 obviously--you didn’t plan to bring it up and
7 before we go tothat. Mr. Tilley, the 7 you didn’t bring it up of your own valition,
8 Commission received a printout of your, or at 8 then he must have brought it up?
9 least a calendar for you. | apologize, 9 MR.TILLEY:
10 Commissioner, | don’t have aredacted version 10 A. That'swhat I'mrecaling.
11 because there’ smuch in it that is completely 11 COFFEY, Q.C..
12 irrelevant to your terms of reference, but we 12 Q. Didyouask him--well, first of al, did he
13 just got it in the page couple of days, day or 13 volunteer how he was aware of it?
14 two. And the entry, Mr.--and | will be 14 MR. TILLEY:
15 providing this in a redacted form, 15 A. No.
16 Commissioner. But theentry for July 19th, 16 COFFEY, Q.C..
17 12:30 p.m., I'll bring it around so you can 17 Q. Didyouask him?
18 seeit. Okay? 18 MR. TILLEY:
19 MR. TILLEY: 19 A. No.
20 A. Yes. Reads, "Hewill pick meup." 20 COFFEY, Q.C.
21 COFFEY, Q.C. 21 Q. Didyou ever ask Susan Bonnell about whether
22 Q. John Ottenheimer, lunch. Will pick me." 22 she knew about how the department had learned
23 MR. TILLEY: 23 about this?
24 A. Yeah. 24 MR. TILLEY:
25 COFFEY, Q.C.: 25 A. | can'trecall any discussion to that effect.
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1 COFFEY, Q.C. 1 THE COMMISSIONER:
2 Q. Now, and Exhibit P-0329, just so I'm clear, up 2 Q. Mr.Tilley, you know that there'sa paper
3 to thispoint in time, thisis July 19th, the 3 copy?
4 oncologists views on this had not been 4 MR. TILLEY:
5 canvassed, had they? 5 A. Yes
6 MR.TILLEY: 6 THE COMMISSIONER:
7 A. That'scorrect. 7 Q. Of many of these documents.
8 COFFEY, Q.C. 8 MR. TILLEY:
9 Q. That came later on, in fact, that camethe 9 A. Yes.
10 next week? 10 THE COMMISSIONER:
11 MR. TILLEY: 11 Q. Inthematerial infront of you. And I think
12 A. Thereisa referencein some note about the 12 you'll find most of the onesthat have been
13 need to pull in the oncologists, yes. 13 referred to so farin Volume 1. Soif you'd
14 COFFEY, Q.C.: 14 prefer to -
15 Q. Yeah. That's Susan Bonnell’s memo, amongst |15 MR. TILLEY:
16 other things, of July 21 and 22, it’'sthere 16 A. | appreciate that, Commissioner.
17 andit’s- 17 THE COMMISSIONER:
18 MR. TILLEY: 18 Q. - haveitin paper, you can -
19 A. Yeah. | don't know if it's anywhere in 19 MR. TILLEY:
20 advance of that, but | recall it being there, 20 A. It'sdl in numerical sequence, isit?
21 too. 21 COFFEY, Q.C:
22 COFFEY, Q.C: 22 Q. | gather.
23 Q. And there's a reference in the, some 23 THE COMMISSIONER;:
24 handwritten notes of July 21 for your meeting 24 Q. Yes. There may be omissions in the sense of
25 with the minister that - 25 certain documents may be missing, but it
Page 242 Page 244
1 MR.TILLEY: 1 should work that way.
2 A Yes 2 MR.TILLEY:
3 COFFEY, Q.C. 3 A Okay. AndI'll keep using thisaslong as my
4 Q. -oncologists Monday or Tuesday? 4 eyes hold up, but | appreciate knowing that.
5 MR. TILLEY: 5 THE COMMISSIONER:
6 A. Yes 6 Q. Okay, adl right.
7 COFFEY, Q.C. 7 COFFEY, Q.C:
8 Q. IE that they would be dealt with or spoken 8 Q. ThisP-0073 we'velooked at earlier, thisis
9 to. So, Mr. Tilley, asof July 19th, by the 9 Heather Predham’s e-mail of 8:22 am. that
10 time day ended, the oncologists didn’t figure 10 morning referring to her long conversation
11 into, at that point, saying yes or no to going 11 with representatives from HIROC yesterday
12 public, did they? 12 evening and referencing Dan toward the bottom
13 MR. TILLEY: 13 of it. So, | takeit that on Exhibit P-0329
14 A, |think that'safair statement. 14 the reference to "Lega counsel cautions
15 COFFEY, Q.C.: 15 release pending full results," P-0329, please?
16 Q. Okay. If welook at P-0329, we look just past 16 MR. TILLEY:
17 the middle of the page, and you pointed this 17 A. I’'mwithyou.
18 out to me earlier, 3 p.m., Bob W., Bob 18 COFFEY, Q.C.:
19 Williams. "Legal counsel cautions release 19 Q. Okay. So as of July 19ththe only one
20 pending full results." And that’sin reference 20 cautioning against release, at least
21 to, | takeit, probably the e-mail that 21 externally to you, islegal counsel or HIROC
22 Heather Predham had sent around early that 22 or both?
23 morning, or at least the contents of it, the 23 MR. TILLEY:
24 discussion with HIROC the night before? 1'll 24 A. Yes.
25 bring up, 0073, please, P-0073? 25 COFFEY, Q.C.
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1 Q. Becausethe minister certainly wants you to 1 Q. Butuntil HIROC came--until HIROC and legal
2 contact the patients? 2 counsel came along on the 19th your
3 MR.TILLEY: 3 organization or you, yourself, and the
4 A Yes 4 department and the minister were for making
5 COFFEY, Q.C.: 5 this public, contacting the patients directly
6 Q. And perhaps go public, but certainly the 6 first by letter?
7 patients right away? 7 MR. TILLEY:
8 MR. TILLEY: 8 A. Yes
9 A Yes 9 COFFEY, Q.C:
10 COFFEY, Q.C.: 10 Q. Andletting, aswell--and then releasing it
11 Q. Andthat was not only the minister, but the 11 publicly?
12 department wanted that? 12 MR. TILLEY:
13 MR. TILLEY: 13 A. Yeah. Wdll, there' salegal opinion there, no
14 A. Um-hm. 14 doubt. It seemsto have coincided with this
15 COFFEY, Q.C.: 15 issue we spoke about earlier about whether
16 Q. Correct? 16 there were national benchmarks and rightly or
17 MR. TILLEY: 17 wrongly that caused the situation to pause for
18 A. Yes. Dr. Williams. 18 some time, not long period of time -
19 COFFEY, Q.C. 19 COFFEY, Q.C.
20 Q. Wanted youto go public inthe sense of 20 Q. ButHIROC wasn't--there's nothingin the--
21 contact the patients? 21 unlessyou know something we haven't heard,
22 MR.TILLEY: 22 there' snothing in HIROC's material or the
23  A. Yes 23 reference to them to say that nationa
24 COFFEY, Q.C. 24 benchmarks -
25 Q. Didyou, before you heard from legal counsel 25 MR. TILLEY:
Page 246 Page 248
1 or HIROC have any reservations? 1 A. No, I'mreferring to Susan’s note on the top
2 MR.TILLEY: 2 of the page where it just says that
3 A. No,| hadn't expressed any other than the 3 "Consistent with national benchmarks." So
4 original intent. 4 simultaneous with this reference to lega
5 COFFEY, Q.C.: 5 counsel’ s thoughts, there was this issue with
6 Q. Yes. Andtheoriginal intent wasto go public 6 regards to national benchmarks that had caused
7 as soon as possible. And what I’ m getting at 7 some pause in the process.
8 hereis what wereyou waiting for? Before 8 COFFEY, Q.C.:
9 HIROC came along and areference to running 9 Q. Now, "Lega counsel cautions release pending
10 letters past lawyers and the caution from 10 full results." That was, | takeit, results
11 HIROC, what were you waiting for, or were you 11 for individual patients?
12 waiting for anything? 12 MR. TILLEY:
13 MR. TILLEY: 13 A. Resultsfor?
14 A. We probably weren’t waiting for anything. | 14 COFFEY, Q.C.:
15 would acknowledgethe fact that the press 15 Q. Individual patients?
16 releases were doneup, I'm not sure how 16 MR. TILLEY:
17 widespread they would have been other thanin 17 A. | can't becertain.
18 the communications department area, but our 18 COFFEY, Q.C.:
19 intent was to dothis. There was some 19 Q. Okay, well, soyou didn't go to get an actual
20 reference, though, in some document about 20 understanding of what -
21 wanting to be sure that wehad a better 21 MR.TILLEY:
22 appreciation for the timing of the retests and 22 A. No,dir.
23 the contact, so that may have been afactor, 23 COFFEY, Q.C.:
24 but I'm not sure. 24 Q. Okay. Coulditbe anything else? | mean,
25 COFFEY, Q.C. 25 anything else that you can think of ?
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1 MR. TILLEY: 1 MR. TILLEY:
2 A. No 2 A. Not that I can recall.
3 COFFEY, Q.C: 3 COFFEY, Q.C:
4 Q. Sothat if we couldlook then, please, at 4 Q. Since, up until May of 2007, anyway?
5 Exhibit P-0312, please? In particular, page 5 MR.TILLEY:
6 3. Now, thisis an email from Robert 6 A. If it happened, it happened without my
7 Thompson to Gary Cake responding to his10:32 | 7 knowledge.
8 am. email, 10:51 am. Mr. Thompson says, 8 COFFEY, Q.C.:
9 "Thanks. Pleaseinsure the department and the 9 Q. That'swhat | want to say -
10 board includein our com plan the assurance 10 MR. TILLEY:
11 that once the solution is set in motion that 11 A. Yeah, sorry.
12 an evaluation will be doneto determinethe 12 COFFEY, Q.C.:
13 specific or systemic reasons why this occurred 13 Q. -1 mean, you'reunaware of. The ideathat
14 so the matter will be properly addressed in 14 the Clerk of the Council might be involved in
15 thelong term. I'd like to see this aspect 15 reviewing communications plans or aspects of
16 before it goes out. Thanks." Were you ever 16 them by the Board, or by the Board being the
17 made aware of Mr. Thompson’s direction? 17 Eastern Health or the Health Care Corporation
18 MR. TILLEY: 18 in your day as CEO, or Senior Vice President,
19 A. No. 19 wereyou ever involvedin the Clerk of the
20 COFFEY, Q.C. 20 Council vetting things or were you aware that
21 Q. Becauseit's directed at the department and 21 he was doing it, or she?
22 the board? 22 MR. TILLEY:
23 MR. TILLEY: 23 A. Neither.
24 A. Yes. 24 COFFEY, Q..
25 COFFEY, Q.C. 25 Q. Now if we could go back to page-- just go
Page 250 Page 252
1 Q. Andyou were never, that was never brought to 1 back, if we could, to page two of the same
2 your attention? Not so much the e-mail asthe 2 exhibit. Now Mr. Thompson had characterized
3 substances of it? 3 thisin a10:49 am. e-mail to Brian Crawley,
4 MR. TILLEY: 4 he had described what wasin Mr. Cake's e-mail
5 A. Well, we had indicated fairly early on that we 5 as, "Thisismagjor. Once asolutionisset in
6 were going to do an evaluation, so whether 6 motion, we will expect the department and the
7 that was known and accepted, | can't say. 7 Board to take appropriate evaluation to
8 COFFEY, Q.C.: 8 determine why this happened"”, signed Robert.
9 Q. Wall, yeah, butthisis not only to dothe 9 So were you ever made aware inthis whole
10 evauation, but areference be included in the 10 matter until these e-mails became public
11 com plan, communications plan, and that's 11 recently, were you ever made aware that this
12 apparently what Mr. Thompson wanted to see. 12 had received thiskind of attentionin the
13 MR. TILLEY: 13 Confederation Building on July 19th?
14 A. Oh,okay, | didn’t takethat point when you 14 MR. TILLEY:
15 were referring meto it. 15 A. Not until the past week or so.
16 COFFEY, Q.C.: 16 COFFEY, Q.C.
17 Q. "Pleaseinsure the department and the board 17 Q. Okay.
18 include in their com plan.” 18 MR. TILLEY:
19 MR. TILLEY: 19 A. Sowhen it became an issue here.
20 A. Oh,I’'m sorry, yeah, right. 20 COFFEY, Q.C.
21 COFFEY, Q.C. 21 Q. Pagefiveof the exhibit, Commissioner, I'll
22 Q. Sotheideathat the clerk of the council, as 22 bring that up for you, this isan e-mail the
23 he then was, would be seeking to vet your com 23 same day, 2:37 p.m. from Carolyn Chaplin to
24 plan or a certain aspect of it, had you ever 24 Gary Cake, it's copied to John Abbott, and it
25 run into anything like that before? 25 says, "Gary, further to this morning and
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1 incoming information this afternoon, no action 1 MR.TILLEY:
2 isrequired at thistime. We have arranged a 2 A. Oh, absolutely, but it did for alittle while
3 briefing with the Health Authority for the 3 cause the issue to be questioned, but I should
4 latter part of thisweek and we'll be ina 4 -- later, acoupleof dayslater therewas
5 better position to forward relevant briefing 5 some question about the sensitivity of the
6 materials at that time. No public 6 Ventanaunit and | don’t know if that was
7 announcement will be forthcoming this week, 7 known in other circles, but, | mean, that's
8 and there's a possibility that the 8 the only things that | can think of.
9 significance of any announcement will be 9 COFFEY, Q.C.:
10 minimized". Now, sSir, areyou aware of any 10 Q. There'sno reference, | don't believe, in the
11 incoming information or, | suppose from your 11 materials to the department having been told
12 perspective, it would be outgoing from your 12 about sensitivity issues as of the 19th, about
13 organization to the Department of Health or 13 over sensitivity, | should say, that you're
14 the Cabinet Secretariat, are you aware of any 14 aware of ?
15 -- 15 MR. TILLEY:
16 MR. TILLEY: 16 A. Notinmy materials.
17 A. Theonly connection | can makeisin relation 17 COFFEY, Q.C.:
18 to this issue that had been referenced earlier 18 Q. Sowhenwork endson July 19th, by thetime
19 about the positivity ratesfor 2003 being in 19 the working day ended, you had understood what
20 range. 20 about the contact with the Department of
21 COFFEY, Q.C. 21 Health? Y ou had spoken to the Minister?
22 Q. How would that have gotten over to Carolyn 22 MR.TILLEY:
23 Chaplin? 23 A. Yes, to express the concern.
24 MR. TILLEY: 24 COFFEY, Q.C..
25  A. Only because of my note hereon July 19th, 25 Q. Andwhat had youtold him? You'vewritten
Page 254 Page 256
1 which references Susan Bonnell saying that she 1 down what he told you.
2 had a discussion and in the same conversation 2 MR.TILLEY:
3 there’ s areference to those benchmarks. 1'm 3 A. Yes. | mean, | remember sayingto him| can't
4 just putting those two points together and 4 -- | agree with the severity of the situation.
5 assuming that that might have been the 5 Y ou know, there was no doubt that we wanted to
6 direction or the route. 6 act onit, and he was looking for a briefing
7 COFFEY, Q.C.: 7 note, and that we would be meeting with him.
8 Q. Wadll, at thetime were you aware, was it made 8 I’'m not sure if that meeting was set by that
9 known to you that Susan Bonnell had taken it 9 date or not. It was the 21st that we actually
10 upon herself to contact Carolyn Chaplin about 10 met.
11 new information and so on? 11 COFFEY, Q.C.
12 MR. TILLEY: 12 Q. Sowhat wasyour plan in the meantime, if any,
13 A. Notthat | recal. 13 asto what would happen if oneof those 12
14 COFFEY, Q.C. 14 people who had been told they converted went
15 Q. Soare you ableto enlightenusin any way 15 to the media?
16 upon the referenceto "There' s a possibility 16 MR. TILLEY:
17 the significance of any announcement will be 17 A. Wdl, wewould have to respond and acknowledge
18 minimized"? 18 the fact that weare doing this-- we've
19 MR. TILLEY: 19 identified thisissue and are following up on
20 A. Onlyin relation tothe point | made afew 20 it, and theintentionis and always wasto
21 moments ago about 2003 and now having that |21 ensure that these are being followed up on and
22 global information. 22 individual patients.
23 COFFEY, Q.C. 23 COFFEY, Q.C::
24 Q. Butthat'sgot nothing to do, you would agree, 24 Q. Yes, but did you actually have any plan?
25 with’02 and '01 and -- 25 MR. TILLEY:
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1 A. A written down plan? 1 A. Despiteissues around the benchmarks because
2 COFFEY, Q.C.: 2 we couldn’t feel totally comfortable with
3 Q. Yes 3 those results.
4 MR. TILLEY: 4 COFFEY, QC.
5 A. Youknow, the communications -- 5 Q. Againl--1 guessl’mjust -- what didthe
6 COFFEY, Q.C.: 6 benchmarks have to do with whether or not
7 Q. Oradiscussed out plan, either one? 7 you'd do the retesting? Presumably the
8 MR. TILLEY: 8 retesting was going full steam ahead.
9 A. Wadll, you know, we had no intentions other 9 MR.TILLEY:
10 than to be forthright and open if thisissue 10 A. Right. Wéll, in theliterature --
1 became known before we were in aposition to 11 COFFEY, Q.C.:
12 respond to it. 12 Q. | appreciate --
13 COFFEY, QC. 13 MR. TILLEY:
14 Q. Sotheonly thing, | takeit, actually holding 14 A. Intheliterature it was speaking to one of
15 or delaying the process as of July 19th would 15 the indicators that's available for this
16 have been -- as of the close of business that 16 particular test, and the literature had
17 day, would have been the Minister had not yet 17 indicated that you could assume that your
18 had his briefing and that was scheduled for 18 overall resultswould be in aselect range. |
19 the 21st? 19 would take that -- the lab would take that
20 MR. TILLEY: 20 information and use it asa guidepost to
21 A. Yes 21 assess overal its results. Also in the
22 COFFEY, Q.C. 22 literature, it wasvery clear that these
23 Q. That's point one, because you'd hardly go 23 particular testswere being identified as
24 public without telling the Minister. 24 problematic in terms of their reliability.
25 MR. TILLEY: 25 S0, you know, that was just one indicator that
Page 258 Page 260
1 A. Uh-hm. 1 al of asudden popped out that said let’'s
2 COFFEY, Q.C.: 2 think through this a bit more.
3 Q. And briefing him, would you? 3 THE COMMISSIONER:
4 MR. TILLEY: 4 Q. Thinking through it a bit more meaning you
5 A. That'scorrect. 5 wouldn’t do it? 1 mean, you had decided, as |
6 COFFEY, Q.C.: 6 understood it, now correct meif I’'m wrong on
7 Q. Andthe only other thing holding you upin 7 this because I'm reading your -- I'm
8 terms of influences was legal counsel’s 8 interpreting what you're saying, | had
9 cautioning, HIROC's counselling? 9 understood by July 19th your organization had
10 MR. TILLEY: 10 decided (a) you had aproblem; (b) it wasa
11 A. No, | wouldn't say that was the only ones. | 11 serious problem; and (c) the only proper thing
12 keep referring back to this benchmark issue 12 to do was to go back and retest those who had
13 and, you know, it did cause us to pause. 13 come out negative. Am | right?
14 COFFEY, QC. 14 MR. TILLEY:
15 Q. Andas the Commissioner asked you, for how 15 A. That'scorrect, Commissioner.
16 long and why? 16 THE COMMISSIONER:
17 MR. TILLEY: 17 Q. Okay. Soat somepoint somebody does the
18 A. Wdl, certainly for a couple of days there was 18 literature search and they’re saying, you
19 aquestion there. | recall some referencein 19 know, the expected range of positivity, |
20 a note, either my handwritten note or 20 think is the phrase you used --
21 somewhere else, to say that despite that we 21 MR.TILLEY:
22 were going to proceed anyway. 22 A. That’scorrect.
23 COFFEY, Q.C. 23 THE COMMISSIONER:
24 Q. Despite -- 24 Q. Isfrom hereto here, and maybein some of
25 MR. TILLEY: 25 those years we're not that far off. Now does
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1 that mean you were rethinking whether you 1 MR.TILLEY:
2 would do the retests for those years? 2 A. Right,and | can’'t be specificin terms of
3 MR.TILLEY: 3 which one it was because it wasall being
4 A. Thoseyearsthat fell within the range? 4 talked about. My note of the 19th in
5 THE COMMISSIONER: 5 discussions with Dr. Williams references the
6 Q. Yes 6 2003 year, and at approximate 75 percent
7 MR.TILLEY: 7 positivity rate. Soit was obviously being
8 A. | thinkthat wasa question mark, but it 8 talked about between Dr. Williamsand Mr.
9 wasn’t aquestion mark for long, but it did 9 Gulliver, and | really can’'t be more specific
10 raise the issue with the pathologist in terms 10 in terms of how it was to be interpreted.
11 of what they weredealing with here. Sol, 11 THE COMMISSIONER:
12 unfortunately, can’t probably articulate it 12 Q. I'vedoneit again, Mr. Coffey, | interrupted
13 the way they could, but benchmarks are used 13 you.
14 fairly regularly in the health system to try 14 COFFEY, Q.C.:
15 to giveanindication -- look at in terms of a 15 Q. No, that's fine. Did you have any
16 fence post as to whether the results are 16 understanding that this problem, the original
17 responding or the outcomes of the results are 17 identification of theindex patient, had been
18 consistent with what you' d expect on a global 18 because the particular type of cancer she had,
19 basis. 19 and it should be -- statistically it should be
20 THE COMMISSIONER: 20 positive?
21 Q. Soinstead of retesting for somebody -- I'm 21 MR.TILLEY:
22 putting it that way. Somebody was suggesting 22 A. Yes, | believe that was made known to me.
23 that maybe instead of retesting from 1997 to, 23 COFFEY, Q.C.
24 | think then, 2004, wasiit -- 24 Q. You understood that.
25 MR. TILLEY: 25 MR. TILLEY:
Page 262 Page 264
1 A Yes 1 A. Atsomepointintimeitwas.
2 THE COMMISSIONER: 2 COFFEY, Q.C:
3 Q. Later became 2005. Youcould skip whatever 3 Q. Ifyoucouldlook at P-071, please. Page six,
4 year it might be within the appropriate 4 please. This apparently is a draft of a
5 guidepost, is -- 5 briefing note on ER/PR receptors. We will
6 MR.TILLEY: 6 hear evidence on it, but | gather prepared by
7 A. Possibly, yes. 7 Deborah Thomas, or at her instance, and we
8 THE COMMISSIONER: 8 read the first paragraph, the background says,
9 Q. But did anyone -- do you recall anyone 9 "Asalast ditch effort and as afavour to a
10 suggesting that to you, and if so, who? 10 friend, oncologist Kara Laing, contacted a
11 MR. TILLEY: 11 colleague in the Us earlier this spring about
12 A. | can't be specific other than the fact that 12 a patient of hers who was suffering with
13 the issue was raised, it was raised through 13 breast cancer and the woman was terminal. The
14 the laboratory medicine program. 14 American oncologist found it odd the woman in
15 THE COMMISSIONER: 15 guestion was ER/PR negative considering her
16 Q. Butit seemsto methe issue could beraised 16 illnesstype. He suggested she be retested.
17 in certain -- in different ways. For example, 17 Her tissue was retested and her status was
18 someone could come along and say "maybethe |18 confirmed to be ER/PR positive", and it goes
19 problem really isn’t going to be that big when 19 on fromthere. Now, sir,was that your
20 welook at the figures because we're within 20 understanding what the index case was about
21 the guideposts and maybe we oughtn’t to be so 21 that an oncologist inthe United States had
22 worried about what the resultsare going to 22 pointed out that that type of cancer should --
23 be", or someone can come along and say, "let’s |23 MR. TILLEY:
24 not test for thoseyears', andthat’'s two 24  A. Yes, | have arecollection that there was a
25 different things. 25 consultation with somebody out of country.
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1 COFFEY, Q.C. 1 MR. TILLEY:
2 Q. Andthat particular type of cancer, whatever 2 A. That'strue, and the information was evolving,
3 it was, it happened to be invasive lobular, 3 but not inrelation tothe resultsor the
4 but that it should be positive? 4 numbers. It wasmore in relationto the
5 MR. TILLEY: 5 literature than what we -- what | was
6 A. Yes. 6 learning, in particular, about some of the
7 COFFEY, Q.C.: 7 l[imitations of thistest.
8 Q. Infact, that's consistent with what Dr. Cook 8 COFFEY, Q.C.:
9 to Dr. Williams letter of May 14th says -- 9 Q. Onthat point, you ve mentioned that yesterday
10 MR. TILLEY: 10 too, | just want to be clear on this.
11 A. Yes 11 Limitations of thistest, you'veused that
12 COFFEY, Q.C.: 12 phrase a number of times. Y ou were CEOon
13 Q. About Dr. McCarthy’s complaint, doesn’t it? 13 February 1st, 2007?
14 MR. TILLEY: 14 MR. TILLEY:
15 A. And it'saso consistent with the 3 p.m. 15 A. Yes
16 conversation with Bob Williams, which is 100 16 COFFEY, Q.C.:
17 percent positive of lobular cancers. 17 Q. Whenthis test, ER/PR, was re-instituted in
18 COFFEY, Q.C.: 18 St. John's, weren't you?
19 Q. Sure. Sothatthe ideathat whatever year 19 MR. TILLEY:
20 they fell into, and whether you're within a 20 A. Yes
21 benchmark or not for that year, | take it that 21 COFFEY, Q.C.
22 if there was alobular invasive that was found 22 Q. Didyou have any reservations about it being
23 that was originally described as negative -- 23 re-instituted?
24 MR. TILLEY: 24 MR. TILLEY:
25 A. Yes 25 A. Not based upon the advice that | had had.
Page 266 Page 268
1 COFFEY, Q.C. 1 COFFEY, Q.C.
2 Q. Thethought wasit would be retested? 2 Q. | takeitthenthat you wouldn’t have agreed
3 MR. TILLEY: 3 to haveit re-instituted herein St. John’'s
4 A. Yes, and through this processthere were a 4 unlessyou were satisfied yourself that the
5 couple of individuals that were identified 5 results here were going to be accurate?
6 like that. 6 MR. TILLEY:
7 COFFEY, Q.C.: 7 A, Wdll, satisfied that the experts were
8 Q. Seehere --itwould havebeen, | takeit, 8 satisfied, yes.
9 readily apparent to you on July 19th that 9 COFFEY, Q.C.:
10 you'refinally figuring out the scope of this 10 Q. So if thereare limitations in the test
11 problem was going to be along way into the 11 itself, they didn't affect your willingnessto
12 future, weeks, if not months. That's afair 12 resume the testing?
13 statement, isn't it? 13 MR. TILLEY:
14 MR. TILLEY: 14 A. Wdll, al | candefer tois theliterature
15 A. Intermsof retesting? 15 that’ s out there. There are obviously places
16 COFFEY, Q.C.: 16 like Mount Sinai who seem to have been able to
17 Q. Retesting, and even knowing -- 17 put whatever mechanismsin place to feel
18 MR. TILLEY: 18 comfortable withthat, and presumably the
19 A. Yes 19 recommendations that Mount Sinai had were
20 COFFEY, Q.C. 20 being implemented, and, therefore, the experts
21 Q. Andrealy asof July 19th and July 20th, for 21 felt it was appropriate to restart.
22 example, you would not really have known a 22 COFFEY, Q.C.
23 wholelot more from one day to the nextin 23 Q. Butintermsof -- I'mjust trying to get some
24 terms of the entire scope of the problem or 24 sense of this before you refer to and useit a
25 what the full results were? 25 ot in thiscontext, "limitations of the
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1 test", and | appreciate there’'sa lot of 1 A. Notinterms of the current situation because
2 literature, but you're not a clinician nor a 2 that's been now reaffirmed by the
3 researcher, are you? 3 professionals that were in that whatever steps
4 MR. TILLEY: 4 we could possibly take have been implemented.
5 A. No. 5 THE COMMISSIONER:
6 COFFEY, Q.C.: 6 Q. Mr.Tilley, are you suggesting there was some
7 Q. Sowhen we talk about "limitations of the 7 question about whether or not the test itself
8 test", was there anybody internally telling 8 should be used?
9 you about limitations of the test and the 9 MR.TILLEY:
10 testing is so limited, we shouldn’t be 10 A. The literature was referring to the
11 involved? 11 reliability of the test. When | talked to Dr.
12 MR. TILLEY: 12 Bell, the oncologist, CEO, University Health
13 A. Other than referring to the literature, and 13 Network in Toronto, he had referenced it as a
14 referring to the fact that even with some of 14 grey test. Oncologists were saying that the
15 the results we sent to Mount Sinai, | remember 15 test needs to be used, taking into
16 somebody referencing there were at least two 16 consideration theclinical context of the
17 cases sent inadvertently twice and came back 17 patient.
18 with different results, so -- 18 COFFEY, Q.C.:
19 COFFEY, Q.C.: 19 Q. Oh, yeah, but they wanted it done.
20 Q. Yes, andI'll be dealing with those. 20 MR. TILLEY:
21 MR. TILLEY: 21 A. Yes
22 A. Okay. 22 COFFEY, Q.C:
23 COFFEY, Q.C.: 23 Q. Infact, the oncologist’s position was we want
24 Q. But other than two out of, | takeit, a 24 it done, but we want it done right?
25 thousand, okay, give or take abit, whatever 25 MR. TILLEY:
Page 270 Page 272
1 might be the explanation for those, your 1 A Yes
2 peopleinternally weren’t telling you that 2 COFFEY, Q.C.
3 there'sa inherent limitation in thistest, 3 Q. Isn'tit?
4 yet we're going to restart it anyway? 4 MR. TILLEY:
5 MR.TILLEY: 5 A. Oh, absolutely.
6 A. No, but they were referring to the literature. 6 COFFEY, Q.C.:
7 COFFEY, Q.C.: 7 Q. Yeah, and --
8 Q. Oh,yes. 8 THE COMMISSIONER:
9 MR.TILLEY: 9 Q. Sowe'renot talking about not using the test
10 A. Whichwasvery evident about the test itself. 10 atal?
11 COFFEY, Q.C. 11 MR. TILLEY:
12 Q. That, infact, some labs-- surveys had shown 12 A. No, no, Commissioner, what I'm referring to is
13 inthe literature that some |abs apparently 13 the amount of evidence that | was being privy
14 didn’t get the right results? 14 to which raised thisissue in Europe and the
15 MR. TILLEY: 15 United States with regards to the problem with
16 A. That had difficulty getting the right results, 16 this particular test and how it should be
17 yes. 17 interpreted, and the challenges associated
18 COFFEY, Q.C.: 18 with getting it right.
19 Q. Andl take it, you've cometo conclude that 19 COFFEY, Q.C.:
20 your own lab had difficulty in that regard? 20 Q. Now if I could -- if we could just bring up,
21 MR.TILLEY: 21 P-046, while it's inmy mind. You did
22 A. Wéll, I'm -- you know, it’s a question mark. 22 reference having read these reports. Thisis
23 COFFEY, Q.C.: 23 one of them. ThisisDr. Banerjee' s October
24 Q. Toyouit'sstill aquestion mark, isit? 24 17th, 2005, report. You indicated that you
25 MR. TILLEY: 25 had read thisin Dr. Williams' office?
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1 MR. TILLEY: 1 MR. TILLEY:
2 A Yes 2 A. | remember sitting in his officearound a
3 COFFEY, Q.C.: 3 small conference room table that he has, but |
4 Q. Didyou read Trish Wegrynowski’ s? 4 can't be specific as to whether he was sitting
5 MR. TILLEY: 5 in his desk or not.
6 A. |think so. 6 COFFEY, Q.C.:
7 COFFEY, Q.C.: 7 Q. Now heisageneral practitioner?
8 Q. Andthat’sthefirst two reports. How about 8 MR. TILLEY:
9 the second two reports? 9 A Yes
10 MR. TILLEY: 10 COFFEY, Q.C.:
11 A. Thefollow up reports? 11 Q. You don’'t understand him to have any
12 COFFEY, Q.C.: 12 particular expertise in pathology?
13 Q. Yes 13 MR. TILLEY:
14 MR. TILLEY: 14 A. Not asmuch as a pathologist.
15 A, Wdl, | remember seeing the spreadsheet that 15 COFFEY, Q.C.:
16 had the recommendation and the follow up. 16 Q. No. Was there any pathologist there at the
17 COFFEY, Q.C.: 17 time?
18 Q. I'mnot asking about the spreadsheet. I'm 18 MR. TILLEY:
19 asking about did you actually read the two 19 A. No.
20 subsequent reports? 20 COFFEY, Q.C.
21 MR.TILLEY: 21 Q. That you could talk to about it.
22 A. I'vesincelooked at them, but | can't recall 22 MR. TILLEY:
23 seeing the two subsequent reports at the time. 23  A. No.
24 COFFEY, Q.C: 24 COFFEY, Q..
25 Q. Whileyou were CEO? 25 Q. Didyoufind thereport at all confusing?
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1 MR. TILLEY: 1 MR. TILLEY:
2 A Right. 2 A. Therewere technical elementsthat | didn’t
3 COFFEY, Q.C. 3 fully appreciate.
4 Q. At thetime that you would have seen Dr. 4 COFFEY, Q.C.:
5 Banerjee' s October 17th report, | take it, 5 Q. Didyou ask anybody what they meant?
6 would that have been in October of 20057? 6 MR. TILLEY:
7 MR.TILLEY: 7 A. |l don'trecall at that specific time.
8 A. Itwould have been shortly there afterwards. 8 COFFEY, Q.C.:
9 COFFEY, Q.C.: 9 Q. How about afterward?
10 Q. When Dr. Williams said, look, it'sin -- 10 MR. TILLEY:
11 MR. TILLEY: 11 A. Other than general conversation about various
12 A Yes 12 issues, no, not specifically.
13 COFFEY, Q.C. 13 COFFEY, Q.C.
14 Q. Youwould have made it apoint to go by and 14 Q. Sol takeit then, the answer isno?
15 read it? 15 MR. TILLEY:
16 MR. TILLEY: 16 A. You'reright.
17  A. Yes 17 COFFEY, Q.C.
18 COFFEY, Q.C.: 18 Q. Okay, if we canlook at page 4 of the exhibit,
19 Q. Andgoing by and reading it, in that context 19 please? Now, hereDr. Banerjee haswritten
20 meant goingto his office on the General 20 "interlaboratory variability." Hesays, "A
21 Hospital site? 21 number of publications indicate poor
22 MR. TILLEY: 22 concordance between laboratories for ER
23  A. Yes 23 assays, especially for theweakly positive
24 COFFEY, Q.C. 24 cases. And thisis attributed to variation in
25 Q. Washethereat the time? 25 antigen retrieval protocols." Now at the time
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1 you read this, did you understand what that 1 laboratory using the DAKO system

2 meant? 2 successfully.” | takeit did you have any

3 MR.TILLEY: 3 difficulty understanding those two sentences?

4 A. No. 4 MR. TILLEY:

5 COFFEY, Q.C. 5 A. No.

6 Q. Canyou tell the Commissioner, please, what 6 COFFEY, Q.C.:

7 the point would be of your reading thisif you 7 Q. Andwhat did it mean to you?

8 didn’t understand it or weren’t going to make 8 MR. TILLEY:

9 the effort to have somebody explain it to you? 9 A. That there should be no reason why the
10 MR. TILLEY: 10 technology in particular with DAKO would be
11 A. Wdl at that pointin time, | was more 11 the problem.

12 interested in getting our laboratory back in 12 COFFEY, Q.C.:
13 operation. 13 Q. Paragraph No. 2, well before that, paragraph
14 COFFEY, Q.C.: 14 1, he does go on to talk about the reason for
15 Q. Thisismid--thisis October now of ’05. 15 test failure was most likely dueto alack of
16 MR. TILLEY: 16 test optimization, including antigen retrieval
17 A. Right. Sotheideawasisthat if there were 17 method and antibody detection system titration
18 any suggestions that we could make that would 18 as positive controls show weak staining in
19 restore the level of confidence in our system, 19 general and internal controlsfailed on all
20 then that had to become our preoccupation. So 20 the false negative cases.” Now what, if
21 when Dr. Williams and | spoke about that, that 21 anything, did you understand when you read
22 was the discussion that we had. 22 that? What did that mean?
23 COFFEY, Q.C: 23 MR. TILLEY:
24 Q. Butyou don'trecall even if hewas inthe 24 A. That didn't mean anything that | could
25 room when you were reading this? 25 understand.
Page 278 Page 280

1 MR. TILLEY: 1 COFFEY, Q.C.

2 A. Wadll, it may not have been at that same time, 2 Q. How about thereference to "Internal controls

3 but certainly that was the decision on ago- 3 failed in all the of the fase negative

4 forward basis. 4 cases." Therewas something about all the

5 COFFEY, Q.C.: 5 false negatives.

6 Q. Andagan, asaceo of amgor health care 6 MR.TILLEY:

7 corporation receiving a report from the 7 . I can't, | don't have an understanding asto

8 president of the Canadian Association of 8 what that refersto.

9 Pathologists, the outside expert who is 9 COFFEY, Q.C.:

10 retained to come in alook at this, you did 10 Q. Andyoudidn’t ask anybody either?

11 not see fit to actually utilize a pathol ogist 11 MR. TILLEY:

12 to help you understand it? 12 A. No.

13 MR. TILLEY: 13 COFFEY, Q.C.

14 A. No,dr. 14 Q. Number 2, "Is the Ventana system too

15 COFFEY, Q.C.: 15 sensitive?' The answer is, "There is no

16 Q. Any reasonyou didn’t? 16 evidence that the Ventana system creates false
17 MR. TILLEY: 17 positiveresults.” Now, did you have any

18 A. Wdl, smply becauseit’s an issue that | saw 18 difficulty understanding those sentences?

19 would be more appropriately dealt with by the 19 MR. TILLEY:

20 professionalsin the organization. 20 A. No, that'svery clear to me.

21 COFFEY, Q.C: 21 COFFEY, Q.C:

22 Q. If we can look at, the next heading is 22 Q. And in the meantime, as you've told the
23 "Conclusions about the reasons for test 23 Commissioner yesterday, on August 4th, 2005,
24 failure." Question No. 1 "Isthe DAKO system 24 you had already known that the Ventanarep or
25 faulty? This isunlikely asthere are many 25 tech had comein hereand given aclean bill
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1 of health to the Ventana system? 1 staining." Didyou understand what that
2 MR.TILLEY: 2 meant?
3 A. That'strue, athough | recall that there was 3 MR.TILLEY:
4 some - 4 A. No.
5 MR. SIMMONS: 5 COFFEY, Q.C.
6 Q. Madam Commissioner, | don't think it was by 6 Q. Andyou didn’t make any further inquiries?
7 the 4th of August, it was at alater date the 7 MR. TILLEY:
8 Ventana- 8 A. No.
9 COFFEY, Q.C: 9 COFFEY, Q.C:
10 Q. Wdlit'sAugust 4th or 5th. He was here on 10 Q. Paragraph 3, "Istherea problem with tissue
11 the 4th and the letter iswritten on the 5th. 11 fixation? There appears to be inadequate
12 It'sashe, too. 12 attention paid by the grossing pathol ogist to
13 THE COMMISSIONER: 13 the thickness of tissue dices, quality and
14 Q. Wedl wecan resolve that by checking the 14 adequacy of fixation and there is no
15 letter in due course. 15 standardized fixation protocol that everyone
16 COFFEY, Q.C.: 16 adheresto." Now, what if anything did that
17 Q. Yes, andwe'll do that, yes. 17 mean to you when you read it?
18 THE COMMISSIONER: 18 MR. TILLEY:
19 Q. Youcan do that overnight if you wouldn't 19 A. Itwasvery difficult to understand for me,
20 mind, Mr. Coffey. 20 not being a pathologist. At thetime | was
21 COFFEY, Q.C. 21 trying to placethisin the context of the
22 Q. Sure, | certainly will. 22 reality that there were no national standards
23 THE COMMISSIONER: 23 in place in this country for this particular
24 Q. Thank you. 24 procedure. So, you know, it was very
25 MR. TILLEY: 25 confusingin termsof tryingto understand
Page 282 Page 284
1 A. Theissuewith regardsto Ventanawas one that 1 what the issues were here and whether he was
2 had been raised by Dr. Carter and I’m not sure 2 comparing afault with usin relation to
3 how long that went on. | thought it wasa 3 today’ s standards or whether that was a fault
4 little after the Ventanareport, but | can’t 4 al aong.
5 be specific. 5 COFFEY, Q.C.:
6 COFFEY, Q.C.: 6 Q. Anddid you make any inquiries?
7 Q. Likeyou have agood memory, okay. And that 7 MR. TILLEY:
8 in fact is one of the reasons or her concerns 8 A. No
9 isone of thereasons that on ago-forward 9 COFFEY, Q.C.:
10 basis, on a current basis, the ER/PR was being 10 Q. Even of Dr. Williams?
11 tested at Mount Sinai? That’sthe reason, 11 MR. TILLEY:
12 isn't it or do you know? 12 A. No.
13 MR. TILLEY: 13 COFFEY, Q.C.
14 A. Not off the top of my head, no. 14 Q. Canyou tell the Commissioner why not?
15 COFFEY, Q.C.: 15 MR. TILLEY:
16 Q. Okay, butinany case, whatever Dr. Carter’s 16 A. My focus was clearly on the follow up
17 views might have been, you understood Dr. 17 recommendations of the report. | had to
18 Banerjee was saying that there' s no evidence 18 acknowledge the fact that | personally was not
19 that the Ventana system creates fal se positive 19 able to have a professiona technical
20 results. 20 understanding of the commentary, but the focus
21 MR.TILLEY: 21 that | had with the people who were in this
22 A. That'scorrect. 22 area was to take the recommendations and
23 COFFEY, Q.C.: 23 follow up on them.
24 Q. Hedid go on to say the system still requires 24 COFFEY, Q.C.
25 optimization to avoid non specific cytoplasmic 25 Q. Did you understand when you read that
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1 paragraph No. 3 on page 4 of P-0046 that at 1 Dr. Banerjee did begin by pointing out that
2 least from Dr. Banerjee's perspective, he was 2 the incident problem case, the third
3 characterizing it as inadequate attention paid 3 paragraph, "four of the patients previously
4 by the grossing pathol ogist. 4 tested as negative in 2002 were also retested
5 MR.TILLEY: 5 and all tested positive with the Ventana
6 A. Indicated there appearsto be, yes. 6 system. Thisled to areview of the other 57
7 COFFEY, Q.C.: 7 cases reported in 2002 as negative which, on
8 Q. Appearsto be, yes. So he was characterizing 8 retesting on the Ventana benchmark -
9 it asor saying it appeared to beinadequate 9 MR.TILLEY:
10 attention, as opposed to adequate attention. 10 A. I'msorry, sir, | lost my -
11 MR. TILLEY: 11 COFFEY, Q.C.
12 A Yes 12 Q. | apologize, page 3, right there.
13 COFFEY, Q.C. 13 MR. TILLEY:
14 Q. So there is some inadequacy from his 14  A. Okay, you'reon thelast paragraph?
15 perspective, youwould have understood at 15 COFFEY, Q.C.:
16 least that? 16 Q. Last paragraph.
17 MR. TILLEY: 17 MR. TILLEY:
18 A. Yes 18 A. Okay, canyou start again?
19 COFFEY, Q.C. 19 COFFEY, Q.C.
20 Q. Paragraph 4, "Inadeguate or no attentionis 20 Q. Sure. "Four other patients previously tested
21 being paid by the reporting pathol ogist to the 21 as negative in 2002 were al so retested and all
22 status of internal controls  with 22 tested positive with the Ventana system. This
23 inappropriately exclusive reliance on external 23 led to areview of other 57 cases reported in
24 positive controls." Did you have any 24 2002 as negative, which on retesting on the
25 understanding of what that meant? 25 Ventana benchmark, resulted in a high
Page 286 Page 288
1 MR.TILLEY: 1 conversion rate from negative to positive. 38
2 A. No. 2 over 57 is 67 percent.”
3 COFFEY, Q.C: 3 MR. TILLEY:
4 Q. Andyou made no inquiries? 4 A Yes
5 MR. TILLEY: 5 COFFEY, Q.C.
6 A. No. 6 Q. And hethen continues, "I’ ve reviewed a number
7 COFFEY, Q.C.: 7 of cases from the retrospective testing set
8 Q. Wherehe categorizesit as "inadequate or no 8 with Dr. Donald Cook.” Now the only
9 attention is being paid by the reporting 9 retrospective testing set referred toin the
10 pathologist”, | takeit, did you understand 10 |etter is the one above, 2002 cases.
11 that that was not a good thing? 11 MR. TILLEY:
12 MR. TILLEY: 12 A. Uh-hm.
13 A. Wdl that clearly was evident, though aside 13 COFFEY, Q.C.:
14 from the fact that we'reinan environment 14 Q. So, which we're reading on the next page, did
15 with no standards, I'm also thinking that 15 you understand that that related to the 2002?
16 we're into areview here where the last recent 16 MR. TILLEY:
17 years we were getting high positivity rates, 17 A. | haveto acknowledge the fact that that level
18 30 I'mnot sure wherethat’s the current 18 of information, the technical nature of it was
19 situation he's referring to, or the past 19 not information that | could be comfortable
20 becauseif it'sthe current, then you try to 20 knowing about or being able to interpret.
21 put in the context that results are coming out 21 COFFEY, Q.C.
22 seemingly in the right levels. 22 Q. Wl is that technical if he says they
23 COFFEY, Q.C.: 23 retested the ' 02--certain ’ 02 cases, they are
24 Q. Waell if we could put your mind to rest in that 24 the ones | looked at.
25 regard, if you could turn to page 3, please? 25 MR. TILLEY:
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1 A. Right, that particular issueisvery clear to 1 Q. Andcan you tell the Commissioner why you
2 me and I’m just looking at the report and the 2 wouldn’t have asked well why do these people
3 tests. It'snot abackground that | have or 3 need better education?
4 the ability to interpret. 4 MR. TILLEY:
5 COFFEY, Q.C.: 5 A. Wdll | think that would go without saying for
6 Q. Andthenhegoeson,if | couldandin fact, 6 al the health professionals, no matter what
7 it's misnumbered because there's no paragraph 7 field you'rein.
8 5, paragraph 6, "Inappropriate choice of 8 COFFEY, Q.C.:
9 blockswith no representative normal ductal 9 Q Wecanall get better, but in this context,
10 epithelium.” | takeit you didn’t understand 10 Sir -
11 what that was about? 11 MR. TILLEY:
12 MR. TILLEY: 12 A. No. Mr. Coffey, al | can repeat isthat this
13  A. No, sir. 13 report had information in it which | was
14 COFFEY, Q.C.. 14 relying upon thoseindividuals who were in
15 Q. Andyou made no inquiries? 15 thisarea and could interpret it and we agreed
16 MR. TILLEY: 16 very quickly that the focus was going to be on
17 A. No. 17 following up on all recommendations.
18 COFFEY, Q.C.: 18 COFFEY, Q.C.:
19 Q. Inappropriate choiceof blocks, | take it 19 Q. Didyouever ask Dr. Cook about any of this
20 though you understood was probably not agood |20 because the letter went to him, the report
21 thing. 21 went to Dr. Cook, if you look at page 1, if we
22 MR.TILLEY: 22 could just go to page 1, please? Did you ever
23 A. | redly didn't know what it meant. 23 ask Dr. Cook about what he thought of all
24 COFFEY, Q.C. 24 this?
25 Q. Well inappropriate, something that’s an 25 MR. TILLEY:
Page 290 Page 292
1 inappropriate choice, a professiona is 1 A I'm sure we had a discussion but the
2 characterizing it as an inappropriate choice. 2 discussion would have been along the lines
3 MR. TILLEY: 3 that the recommendationsare what | want
4 A Yes 4 followed up on.
5 COFFEY, Q.C. 5 COFFEY, Q.C.
6 Q. Youwould have understood that that’s not a 6 Q. Soyou limited any discussion with Dr. Cook to
7 good thing. 7 the recommendations?
8 MR. TILLEY: 8 MR. TILLEY:
9 A. |think that’sfair to say. 9 A. I'm notsure | limited or he would have
10 COFFEY, Q.C.: 10 limited, just | don’t recall that dimension,
11 Q. And paragraph 7, "Better education required 11 but I clearly remember that the focuswas on
12 for technologists, pathologists and clinicians 12 the recommendations and that was where our
13 about the pitfalls of IHC, the importance of 13 energies needed to be -
14 quality control and the interpretation of IHC 14 COFFEY, Q.C.:
15 results.” Did you understand that? 15 Q. Wdl | appreciate what the focus was, but I'm
16 MR. TILLEY: 16 asking you did you ever ask him about what is
17  A. Yes, that wasin one of the recommendations, | 17 referred to here as the conclusions about the
18 believe. 18 reasons for test failure?
19 COFFEY, Q.C. 19 MR. TILLEY:
20 Q. Didyou ask anybody about what type of better 20 A. No, no.
21 education was required and why it was 21 COFFEY, Q.C.
22 required? 22 Q. Anyreasonwhy not? He' stheclinical chief
23 MR. TILLEY: 23 of the day.
24 A. No. 24 MR. TILLEY:
25 COFFEY, Q.C.: 25 A. That's correct. He would report to the
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1 Medical Advisory Committee, as well as the 1 MR.TILLEY:
2 vice-president for Medical Services. | amin 2 A. Ohyes, yes, asin 2007?
3 aposition to be responsible for the whole 3 COFFEY, Q.C.
4 organization but | have to rely upon those 4 Q. A spreadshest.
5 expertsto be ableto understand this and 5 MR.TILLEY:
6 interpret it and follow up on it 6 A. Asin2007?
7 appropriately. 7 COFFEY, Q.C.:
8 COFFEY, Q.C.: 8 Q. Yes. Ordoyouknow if even by thenyou had
9 Q. Okay. Meaningit'sleft to whom? 9 actually seen the list?
10 MR. TILLEY: 10 MR. TILLEY:
11 A. Wdl the laboratory medicineclinical chief 11 A. I'msorry, | can’t recall with confidence.
12 and then the vice-president for Medical 12 COFFEY, Q.C.:
13 Services would beensuring that there is 13 Q. Soyou had made atrip to Dr. Williams' office
14 appropriate follow up being done. 14 to review the report, which presumably he had
15 COFFEY, Q.C.: 15 told you he had a copy in his office.
16 Q. Andthat isDr. Williams? 16 MR. TILLEY:
17 MR. TILLEY: 17  A. Yes
18 A. Yes 18 COFFEY, Q.C.:
19 COFFEY, Q.C.: 19 Q. Dr.Banerjee’'sreport. Did, at thetimedid
20 Q. Andyou never asked--did you ever speak to Dr. |20 Dr. Williams say anything to you about the
21 Williams about the conclusions about the 21 report in sense of it’s good, bad, indifferent
22 reasons for test failure? 22 or anything?
23 MR. TILLEY: 23 MR. TILLEY:
24 A. | can't specifically recall the discussions 24 A. | can'trecal specifically, | mean | don't
25 about that, but | know | waspresentin a 25 think by any stretch was Dr. Williams
Page 294 Page 296
1 number of places when Dr. Williams had 1 dismissive of the report. He was very
2 referenced the report and talked about the 2 concerned that we had a need to make changesi
3 recommendations. 3 the lab and was focussed in on that.
4 COFFEY, Q.C:. 4 COFFEY, Q.C.
5 Q. I'll gettothe recommendations, I'm talking 5 Q. Butdidhetalk to you about the reasons for
6 about the reasons for the problem in the first 6 it? Did hetell you when he called you or
7 place, at least according to Dr. Banerjee, 7 afterward about histhoughtson the reasons
8 whether it isright or wrong, that’s another-- 8 for test failure or the subject matters there?
9 or somebody judges him right or wrong, they 9 MR.TILLEY:
10 were his stated conclusions. Y ou understood 10 A. Right. My recollection -
1 that? 11 COFFEY, Q.C.:
12 MR. TILLEY: 12 Q. See, Mr. Tilley, here's, | suppose, the
13 A. Uh-hm. Yes, | can't recall having a 13 question really, get right to it. Thisisthe
14 discussion with Dr. Williams specifically on 14 most major clinical problem you'verunintoin
15 that. 15 your career?
16 COFFEY, Q.C.: 16 MR. TILLEY:
17 Q. So, and thelist of recommendations, when did 17 A. That'scorrect.
18 you first see that, like as a separate list? 18 COFFEY, Q.C.:
19 MR. TILLEY: 19 Q. You have one externa consultant, a
20 A. |l can'trecal. 20 pathologist comein and he provides areport
21 COFFEY, Q.C. 21 andyou gotoread itinyour vPmedical’'s
22 Q. Doyouhave any sensein timewhen it might 22 office. Thereason for the problem or the
23 have been? Was it before they started 23 reasons for the problem, atleast in Dr.
24 retesting--or not retesting, before they 24 Banerjee s view, are spelled out here, aren’t
25 restarted testing, I’m sorry. 25 they?
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1 MR. TILLEY: 1 ever tell her?
2 A. He'sgot anumber of pointsraised, that's 2 MR.TILLEY:
3 accurate. 3 A. Theemail that | am recalling -
4 COFFEY, Q.C. 4 COFFEY, Q.C.
5 Q. Andyou, asaCEO, never again spoke to anyone 5 Q. November 3rd, 2005.
6 about the reasons that he described here, like 6 MR. TILLEY:
7 isheright, is he wrong, what do you think of 7 A. Isthat theonel replied to say | was out of
8 this or that? You didn't speak to Dr. 8 the province and to follow up with Dr.
9 Williams, you didn’t go to any other 9 Williams?
10 pathologist or informed individual to have it 10 COFFEY, Q.C.:
11 explained to you what it was about? 11 Q. Yes
12 MR. TILLEY: 12 MR. TILLEY:
13 A Wdll can'tsay that | didn’ttalk to Dr. 13  A. Right. So-
14 Williams or | didn’t talk to Dr. Cook. What | 14 COFFEY, Q.C.:
15 am saying is that | have no specific 15 Q. Did youever tell her or any minister or
16 recollection of that conversation. 16 deputy minister as to summarize for them or
17 COFFEY, Q.C.: 17 point out the conclusions about the reasons
18 Q. Andintermsof them expressing to you their 18 for test failure?
19 thoughts as to whether Dr. Banerjee was right 19 MR. TILLEY:
20 or wrong? 20 A. Well | know that Dr. Williams in various
21 MR.TILLEY: 21 meetings talked about the follow up to the
22 A. Weweren't - 22 report because | have some notations.
23 COFFEY, Q.C: 23 COFFEY, Q.C:
24 Q. Didthey ever express toyou any sentiment 24 Q. That's, I’'m asking you about the reasons for
25 that Dr. Banerjee has got it wrong? 25 the problem.
Page 298 Page 300
1 MR. TILLEY: 1 MR. TILLEY:
2 A. No. By thenwe had agreed that the approach 2 A | can't speak to it off the top of my head,
3 here has got to be following up on the 3 unless there'sa notein my fileto that
4 recommendations. 4 effect.
5 COFFEY, Q.C. 5 COFFEY, Q.C.
6 Q. Whichimplicitly suggest, | take it, that they 6 Q. You certainly have no conscious memory of
7 acknowledge that he’ s probably got it right, 7 telling the department about the reasons that
8 that’ s what you have taken it from. 8 Dr. Banerjee had found?
9 MR.TILLEY: 9 MR.TILLEY:
10 A. Wél therewas no optionin my mind that we 10 A. ldonoat, no.
11 were going to do anything other than follow up 11 COFFEY, Q.C..
12 on the recommendations. 12 Q. Okay, with respect to that, this was the only
13 COFFEY, Q.C.: 13 such examination going on, wasn't it, of the
14 Q. Interms of--because you did end up being 14 reasons for the problem?
15 asked about the overal reasons, the 15 MR. TILLEY:
16 Department of Health asked you about it. 16 A. Yes
17 MR. TILLEY: 17 COFFEY, Q.C.
18 A. Yes 18 Q. Hadyou known that Dr. Carter had started in
19 COFFEY, Q.C.: 19 the summer of ' 05 to, we looked at that | etter
20 Q. MoiraHennessey asked you in an e-mail about |20 this morning, July 14th.
21 it. 21 MR. TILLEY:
22 MR.TILLEY: 22 A. Yes, I'm awarethrough that processthat she
23 A. Yes, that's correct. 23 was doing areview.
24 COFFEY, Q.. 24 COFFEY, Q..
25 Q. Younever didtell her or did you? Didyou 25 Q. Andyou understood that she had stopped it at
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1 one point? 1 the problem would never be known?
2 MR.TILLEY: 2 MR.TILLEY:
3 A. Yes, through you, in fact. 3 A. Wdl, I don't know if it would never be known.
4 COFFEY, Q.C. 4 COFFEY, Q.C.
5 Q. Okay. So, you didn’'t know until you met mein 5 Q. Wdll, you had no plans, | takeit, or no plans
6 200772 6 in place that it would be known?
7 MR.TILLEY: 7 MR.TILLEY:
8 A. Wadl, yes. 8 A. No,lcan'tsay-
9 COFFEY, Q.C: 9 COFFEY, Q.C:
10 Q. Okay. 10 Q. Infact, there weren't any, were there?
11 MR. TILLEY: 11 MR. TILLEY:
12 A. You had mentioned if anyone asked her to step 12 A. No.
13 down fromit. 13 COFFEY, Q.C.:
14 COFFEY, Q.C. 14 Q. So, by thefall of 2005, by the end of 2005,
15 Q. So, noone had ever brought that to your 15 by theend of that year you were aware that
16 attention before? 16 the only such investigations that had gone on
17 MR. TILLEY: 17 into the problem here or praoblems were
18 A. That she had stepped down? 18 conducted by two outside consultants. You
19 COFFEY, Q.C.: 19 viewed their reports or investigations as
20 Q. Yes. I'm not suggesting they did, I'm just - 20 confidential, protected from any kind of
21 MR. TILLEY: 21 disclosure.
22 A. No, no, there areanumber of conversations 22 MR. TILLEY:
23 that | would have had where Dr. Carter’ s name 23 A. That’scorrect.
24 was referenced, but in termsof her doing a 24 COFFEY, Q.C.:
25 review and choosing to stop it, | don’t recall 25 Q. Tothe public or otherwise, correct?
Page 302 Page 304
1 that being an issue. 1 MR.TILLEY:
2 COFFEY, Q.C: 2 A Yes
3 Q. Now, sothen in October of '05, at least by 3 COFFEY, Q.C.:
4 that point in time and subsequently, you had 4 Q. And you were aware there were no other
5 no reasonto believe therewas any other 5 investigation contemplated, had occurred or
6 review going onthat would determine the 6 contemplated?
7 reasons for the problem? 7 MR. TILLEY:
8 MR. TILLEY: 8 A. Notthat I'm aware of.
9 A. No. 9 COFFEY, Q.C.
10 COFFEY, Q.C.: 10 Q. Okay, ie. that unless someone got behind the
11 Q. Andyou told the Commissioner yesterday you |11 cloak of confidentiality, it would never
12 understood that that was cloaked with 12 become known what the results or reasons for
13 confidentiality - 13 failure were, that you were of.
14 MR.TILLEY: 14 MR.TILLEY:
15 A. Yes 15 A. Thefocuswasclearly on the recommendations
16 COFFEY, Q.C.: 16 and there was alot of discussion -
17 Q. -asquality - 17 COFFEY, Q.C.:
18 MR. TILLEY: 18 Q. Isthat so?
19 A. Itwasapeer review process, so that was the 19 MR. TILLEY:
20 understanding it was set up under. 20 A. Pardon?
21 COFFEY, Q.C: 21 COFFEY, Q.C:
22 Q. So, ifit was cloaked withthat kind of 22 Q. Isthat s0? You wereaware, that asfar you
23 confidentiality or protection, | take it that 23 knew, there was never going to be another
24 if there was no other examination going on, 24 investigation.
25 then the reason for the problem or reasons for 25 MR. TILLEY:
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1 A. | wasn't aware of arepeat recommendation, no. 1 MR. TILLEY:
2 COFFEY, Q.C.: 2 A. I'msorry.
3 Q. Sothen,isit fair to say then that thiswas 3 COFFEY, Q.C.:
4 structured so that it would never become known 4 Q. Howcanit beused or areyou familiar with
5 outside the organization? 5 the MAC rules, the medical bylaws?
6 MR.TILLEY: 6 MR. TILLEY:
7 A. No, | wouldn't agreewiththat. The normal 7 A. There snothing coming immediately to mind.
8 process - 8 Y ou need to give me a memory jogger.
9 COFFEY, QC:: 9 COFFEY, Q.C.
10 Q. Waell, what step was taken then, can you tell 10 Q. Wdl, what,in fact, happenswith a peer
11 the Commissioner? 11 review? Say the peer reviewer comes in and
12 MR. TILLEY: 12 says, this not good.
13 A. Wadl, the normal processthat wewould go 13 MR. TILLEY:
14 through for an evaluation of physician isa 14 A, Okay.
15 peer review process. The valueof thatis 15 COFFEY, Q.C.:
16 that you bring in a peer, you - 16 Q. What'sto happen then?
17 COFFEY, QC:: 17 MR. TILLEY:
18 Q. Sir,justif | can stop you there - 18 A. You'rereferencing something in the medical
19 MR. SIMMONS: 19 staff bylaws?
20 Q. Madam Commissioner, Mr. Tilley has been asked 20 COFFEY, Q.C.:
21 aquestion and thismay be an important one, 21 Q. Areyou aware of even how they work?
22 he should be alowed to finish his answer 22 MR. TILLEY:
23 without being interrupted, please. 23 A. Well, other than the fact that the peer review
24 THE COMMISSIONER: 24 processis fairly well known throughout the
25 Q. Mr. Coffey. 25 health care system. Andit isused quite
Page 306 Page 308
1 COFFEY, Q.C. 1 regularly as ameans of trying to get to the
2 Q. Yes I’'msorry, you go right ahead, sir. You 2 bottom of a particular issue.
3 go right ahead. 3 COFFEY, Q.C.
4 MR. TILLEY: 4 Q. I’'mtaking about the one enforced in your own
5 A. Thepeer review processisset up to bringin 5 institution.
6 an expert who works in that particular field. 6 MR.TILLEY:
7 It's designed to be protected to encourage the 7 A Yes
8 physicians who are involved with that to as 8 COFFEY, Q.C.:
9 open as possible without fear of there being 9 Q. What did that say about what could happen or
10 retribution. 10 what couldn’t happen?
11 COFFEY, QC. 11 MR. TILLEY:
12 Q. Uh-hm. 12 A. I'msorry, | can’t elaborate because I'm not
13 MR. TILLEY: 13 familiar with what you' re referencing.
14  A. So, you encourage an open dialogue. 14 COFFEY, Q.C.:
15 COFFEY, Q.C.: 15 Q. Wdl, what I'm getting at iswhat was to be
16 Q. Okay. What else happenswith them? Goon, go |16 done if the physician was judged to be
17 ahead. 17 inadequate or physicianswere judged to be
18 MR. TILLEY: 18 inadequate?
19 A. What happenswith? 19 MR. TILLEY:
20 COFFEY, Q.C. 20 A. Okay. Therewould be a process that would be
21 Q. The peer review was carried out, what happens? |21 initiated, | suspect, that would look at the
22 MR.TILLEY: 22 competency of particular physiciansand be
23 A. Waéll, the follow-up recommendations. 23 acted upon through the process that would be
24 COFFEY, Q.C. 24 provided for in those bylaws.
25 Q. What else can happen? 25 COFFEY, Q.C.:
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1 Q. Yes, but how would that ever become public? 1 team was of theview that, well ignore the
2 MR.TILLEY: 2 Evidence Act, in that regard?
3 A I'mnot surethereis aprocessthat’s built 3 MR.TILLEY:
4 into to become public. 4 A. Wdll, | know there was discussions -
5 COFFEY, Q.C. 5 MR. SIMMONS:
6 Q. That'sthe point | was making with you. 6 Q. Excuse me, Madam Commissioner?
7 MR.TILLEY: 7 THE COMMISSIONER:
8 A. Okay. 8 Q. Yes, Mr. Simmons.
9 COFFEY, Q.C: 9 MR. SIMMONS:
10 Q. Thereisnone, isthere? 10 Q. I’'mnot sure that we're hearing it from the
11 MR. TILLEY: 11 witness or from Mr. Coffey, who is suggesting
12 A. That'swhy intimeswhen wewere tryingto 12 that there was a conscious recognition at the
13 talk about this, we were cognisant of the fact 13 time that the December '06 briefing was held
14 it was protected, but yet we were trying to 14 asto what the Evidence Act protected and
15 err onthe side onthe being asopen as 15 didn't. As we al know, this was a
16 possible. The December technical briefing 16 substantial issue that we had to deal with in
17 that was offered was despite issues or 17 court -
18 concerns about the Evidence Act and the focus 18 THE COMMISSIONER:
19 was on the recommendations. 19 Q. | was understanding the witnesstotell us
20 COFFEY, Q.C.: 20 that certain things were done on his
21 Q. But sure the recommendations are not 21 understanding of the Evidence Act. Now,
22 discloseable under the Evidence Act either. 22 whether he correctly understood the Evidence
23 MR. TILLEY: 23 Act isanother question.
24 A, Butwedidtalk about it. 24 MR. SIMMONS:
25 COFFEY, Q.C.: 25 Q. Yes and he-
Page 310 Page 312
1 Q. Which meaningthat you were aware of the 1 THE COMMISSIONER:
2 Evidence Act limitations or prohibition on the 2 Q. Butsurely hecantell uswhat he understood.
3 usage of them, but you went right ahead anyway | 3 MR. SIMMONS:
4 and ignored the Evidence Act whereit involved 4 Q. And Ithink it would bevery useful to
5 the recommendations? That's what you're 5 clarify it with Mr. Tilley whether there was
6 telling us? 6 an actual discussion of that issueand any
7 MR.TILLEY: 7 conscious addressing of that issue, of whether
8 A Yes 8 the Evidence Act applied to the
9 COFFEY, Q.C.: 9 recommendations or not and if the
10 Q. So, that you're prepared to ignore the 10 considerations in December ' 06 took that into
11 Evidence Act, conscioudly ignoreit, in terms 11 account or not. Because |I'm not surethat’s
12 of the recommendations, yet you weren't 12 being explored in away that would allow Mr.
13 prepared to deal with part of the reports 13 Tilley to have answered that question.
14 outside the recommendations. 14 COFFEY, Q.C.:
15 MR. TILLEY: 15 Q. (Inaudible) lawyer, perhapsyou could tell us.
16 A Wdl, we- 16 MR. TILLEY:
17 COFFEY, Q.C.: 17 A. WEeéll, there was a discussion about the
18 Q. Why isthat? 18 Evidence Act and the potential limitations
19 MR. TILLEY: 19 that that might involve, but -
20 A. Well, we saw all this trying to be open as 20 COFFEY, Q.C.
21 much aswe could. It wasabalancecall. To 21 Q. Didthat discussioninvolve alawyer?
22 do anything less would be undesirable and was 22 MR.TILLEY:
23 certainly not supported by the team. 23 A. No.
24 COFFEY, Q.. 24 COFFEY, Q..
25 Q. Okay. So, isitfair tosay then that the 25 Q. Okay, go ahead.
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1 MR.TILLEY: 1 Essentially, Mr. Coffey, was | think putting
2 A. Andthen we made a decision that we needed to 2 to you that if you choose to examine a
3 be speaking about this publicly. 3 problem, but via that route, avery small
4 COFFEY, Q.C.. 4 number of peoplein your institution would
5 Q. So,yourecognized that the recommendations, 5 even -- would become aware of it, and there
6 the prohibition under the Evidence Act 6 was no way that the public would ever become
7 included recommendations? 7 aware of what the problem was.
8 MR. TILLEY: 8 MR. TILLEY:
9 A. Not surewe talked about it that specifically. 9 A. That'sright, Commissioner.
10 COFFEY, Q.C.: 10 THE COMMISSIONER:
11 Q. Okay. 11 Q. Isthat accurate?
12 MR. TILLEY: 12 MR. TILLEY:
13 A. Butwedid make aconsciousdecisiontosay we (13  A. That'saccurate in the context that the peer
14 want to err on the side of talking about this. 14 review process isan internal process. The
15 COFFEY, Q.C.: 15 results are not normally shared and there’ s no
16 Q. Uh-hm. 16 provision for how that issue isto be resolved
17 MR. TILLEY: 17 in terms of balancing the confidentiality of
18 A. So, there was alot of discussion talking 18 the process against the public’sinterestin
19 about what things had been putin placein 19 knowing more about it. Again if -- sorry.
20 order to restore thelevel of confidencein 20 THE COMMISSIONER:
21 that particular test. 21 Q. Andfurther to Mr. Coffey’spoint, at least
22 COFFEY, Q.C. 22 what | took to be the point he was putting to
23 Q. Butyoudidn't make any--you brought up the 23 you, is that whether you thought about it
24 Evidence Act and no one said, well, where are 24 consciously or not, when you chose to examine
25 the lawyersand let’sask them? That’s what 25 this process, you thought -- we subsequently
Page 314 Page 316
1 you're saying? 1 learned it wasn't viapeer review, but your
2 MR.TILLEY: 2 understanding at the time -- was it, or maybe
3 A. That'strue, Sir. 3 I’m misunderstanding that?
4 COFFEY, Q.C:. 4 MR. TILLEY:
5 Q. Wasthere, infact, a lawyer involved in the 5 A. My understanding was when this was set up, it
6 lead up to the December ’ 06 press conference? 6 was set up as part of a peer review process.
7 MR.TILLEY: 7 THE COMMISSIONER:
8 A. | know there was alawyer copied on one of the 8 Q. Okay. Soknowing that it was set up as part of
9 e-mailsthat | was privy to. 9 apeer review process, you also knew that as
10 COFFEY, Q.C.: 10 large as this thing was, or at least
11 Q. Okay. That would be Mr. Boone, | takeit? 11 understood that as large asthis thing was,
12 MR. TILLEY: 12 the question of what went wrong would never be
13 A. Yes 13 answered for anybody but that small group of
14 THE COMMISSIONER: 14 people who were entitled to know under the
15 Q. Canl goback to somethingthat Mr. Coffey 15 peer review process?
16 started at about ten minutesago and got 16 MR. TILLEY:
17 diverted from, and I’m quite confident at some 17 A. Yes, Commissioner, there'sno provision --
18 point there will be debates about the value or 18 THE COMMISSIONER:
19 otherwise of peer review, but for the moment, 19 Q. That would include the government, that would
20 I would like your understanding of how it -- 20 include the public of Newfoundland, that would
21 not how it worked in the sense of, you know, 21 include people from other placeswho might
22 calling in somebody, looking at it, following 22 benefit from knowing what went wrong?
23 therules, and dealing with the person or 23 MR. TILLEY:
24 persons whose work may bereviewed, butinthe |24  A. Right. Well, wecertainly shared it with
25 sense of what the result is on a peer review. 25 government when requested.
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1 THE COMMISSIONER: 1 MR. TILLEY:
2 Q. Wait now, you shared it with government? 2 A. That'scorrect.
3 MR. TILLEY: 3 COFFEY, Q.C:
4 A Wdl,yes. 4 Q. Andyou had packaged them, put themin an
5 COFFEY, Q.C.: 5 envelope, addressed them to him?
6 Q. Inwhat sense? 6 MR. TILLEY:
7 MR.TILLEY: 7 A Yes
8 A. Well, they had asked for a copy and | had 8 COFFEY, Q.C.:
9 indicated to themthat we were going to 9 Q. Andthe next thing, he' s not in the position?
10 forward it to them. 10 MR. TILLEY:
11 COFFEY, Q.C.: 11 A. Right.
12 Q. Copy of the reports? 12 COFFEY, Q.C.:
13 MR. TILLEY: 13 Q. Andwhy then weren’t they just simply sent, do
14 A. Yes. There'saloginmy telephone -- 14 you know?
15 COFFEY, Q.C.: 15 MR. TILLEY:
16 Q. Go ahead. 16 A. No, other than the events of those couple of
17 THE COMMISSIONER: 17 months and | learned afterwards that after |
18 Q. I'msorry, you shared that with government, 18 had gone, in my desk was that package of
19 you say? 19 information.
20 MR. TILLEY: 20 COFFEY, Q.C:
21 A. Well, Mr. Abbott had requested it. In my 21 Q. Whotold you that it was found on your desk?
22 telephone log, there’'sareference to, yes, 22 MR.TILLEY:
23 it'll be sent to you. 23 A. | think, Mr. Boone-- sorry, Mr. Simmons had
24 THE COMMISSIONER: 24 referenced it.
25 Q. Uh-hm. 25 COFFEY, Q.C.:
Page 318 Page 320
1 MR. TILLEY: 1 Q. Soyou had forgotten that, not in the sense --
2 A. Shortly after that, Mr. Abbott -- or the next 2 you hadn’t realized you hadn’t sent it?
3 day or thereabouts, Mr. Abbott stepped down 3 MR.TILLEY:
4 from the position. | was told -- of course, 4 A. That'scorrect.
5 Mr. Thompson took over. | was told that on my 5 COFFEY, Q.C.:
6 desk after | had departed the Eastern Health 6 Q. Soyou packagedit. You certainly -- when
7 position, there was the package of information 7 John Abbott contacted you about sending it
8 addressed to Mr. Abbott, so it was certainly 8 over, the Commission had been called by then.
9 acknowledged that wewould provideit, but 9 Commissioner Cameron hadn’t been identified,
10 through events, it appearsthat they may not 10 but the Commission had been announced?
11 have actually received it. 11 MR. TILLEY:
12 COFFEY, Q.C.: 12 A. Uh-hm.
13 Q. Sothat would have been May 30th -- the 29th 13 COFFEY, Q.C.:
14 or 30th, 20077 14 Q. Theend of May, 2007. You had no hesitation
15 MR. TILLEY: 15 about sending it to him?
16 A. Yes 16 MR. TILLEY:
17 COFFEY, Q.C.: 17 A. No. My log refersto that.
18 Q. Soyou packaged up, or got your hands on a 18 COFFEY, Q.C.:
19 copy of thereports, the external review 19 Q. And just on that point, if | could,
20 reports -- 20 Commissioner, before we break for the day,
21 MR.TILLEY: 21 because you did yesterday talk about --
22 A. Right. 22 express concern about an incident or incidents
23 COFFEY, Q.C.: 23 in the past where certain information
24 Q. John Abbott had said, George, will you send 24 concerning a cancer drug had resulted in
25 them to me, please? 25 unfortunate consequences for patients.
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1 MR. TILLEY: 1 MR. TILLEY:
2 A. Oh,yes, right. 2 A, ltwascertainly the spirit that we would be
3 COFFEY, Q.C. 3 prepared to get thisissue onto the Canadian
4 Q. Invarious places across this country, and the 4 scene and talked about in terms of whatever
5 information, the known potential pitfalls of 5 learnings were now being pursued in the
6 it had not been shared. 6 European and American health care systems.
7 MR.TILLEY: 7 COFFEY, Q.C:
8 A Yes 8 Q. Butin termsof theactua nitty-gritty of
9 COFFEY, Q.C.: 9 what Banerjee had found?
10 Q. Andyet in 2005, you were aware-- became 10 MR. TILLEY:
11 aware of at least certain problems that Dr. 11 A, Wehadn't reached that point, but| don’'t
12 Banerjeeidentified that existed -- he said 12 think there would --
13 existed herein St. John's? 13 COFFEY, Q.C.:
14 MR. TILLEY: 14 Q. Infact-- I'msorry, go ahead.
15 A. Yes 15 THE COMMISSIONER:
16 COFFEY, Q.C.: 16 Q. Yousad, "Youhadn't reached that point,
17 Q. ltakeit, you had no reason objectively to 17 but".
18 believe that those problems might not exist in 18 MR. TILLEY:
19 some other spots? 19 A. Butnotto say if this became an issue and an
20 MR. TILLEY: 20 opportunity for usto contribute to this, that
21 A. That'strue. 21 we would not. | think that would be an
22 COFFEY, Q.C. 22 obvious benefit from this whole process.
23 Q. Potentidly, yet there's no mechanism in place 23 COFFEY, Q.C.
24 to bring this to other people’s attention? 24 Q. Butasof two yearsafter the problem first
25 MR. TILLEY: 25 surfaced in May of 2005, it hadn’t gone beyond
Page 322 Page 324
1 A. Wdll, what | had done, asyou probably know, 1 avery small group within Eastern Health, it
2 is-- 2 hadn’t even made it over to the Confederation
3 COFFEY, Q.C.: 3 Building?
4 Q. Isbringit up with Canadian Association -- 4 MR. TILLEY:
5 MR. TILLEY: 5 A. That'scorrect.
6 A. | brought it up with anumber of individuals - 6 COFFEY, Q.C.:
7 - 7 Q. Andunless John Abbott had asked for it, you
8 COFFEY, Q.C.: 8 certainly hadn’t taken it upon yourself to
9 Q. Yes 9 send it to John Abbott?
10 MR. TILLEY: 10 MR. TILLEY:
11 A. Butl alsotook afairly significant amount of 11 A. No, other than Ms. Hennessey was inquiring of
12 the literature that | was getting, which 12 the reports or results and referred to Dr.
13 expressed the concerns about this particular 13 Williams.
14 test, and forwarded it on. 14 COFFEY, Q.C.:
15 COFFEY, Q.C.: 15 Q. Andthat waslong, long -- that was in the
16 Q. Butthe actua problems or arguably problems 16 fall of '05?
17 identified by Dr. Banerjeein the material | 17 MR. TILLEY:
18 just took you through, that was not being 18 A. That'sreasonable, yes.
19 shared with others? 19 COFFEY, Q.C.:
20 MR. TILLEY: 20 Q. So we're clear then overall, without you
21 A. Not at that point in time, no. 21 either mailing it to John Abbott, reportsto
22 COFFEY, Q.C. 22 John Abbott, or asuccessor in May of '07,
23 Q. Notevena heads-up acrossthe country, you 23 okay, and that only came about because of the
24 know, I'm not commenting upon what we have |24 fussthat led to the Commission --
25 found here, but be aware, that wasn't -- 25 MR. TILLEY:
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1 A Yes
2 COFFEY, Q.C.:
3 Q. Without that having happened, or subsequently
4 acourt proceeding, this to this day would not
5 be known, what Dr. Banerjee and Trish
6 Wegrynowski found?
7 MR. TILLEY:
8 A. Therewas no process built in the system to do
9 it.
10 COFFEY, Q.C.:
11 Q. Okay.Do you think there should have been
12 somehow or another?
13 MR.TILLEY:
14 A. lthink that's anissuethat’s being talked
15 about, about the peer review process, in
16 general.
17 COFFEY, Q.C.
18 Q. Commissioner, tomorrow morning, please.
19 THE COMMISSIONER:
20 Q. Allright, 9:30. Thank you.
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