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COMMISSION OF INQUIRY 1 THE COMMISSIONER:
ON HORMONE RECEPTOR TESTING 2 Q. Pleasebeseated. Mr. Coffey.
3 MR. GEORGE TILLEY, EXAMINATION-IN-CHIEF BY BERNARD
BEFORE THE HONOURABLE JUSTICE CAMERON - COMMISSIONER 4 COFFEY, Q.C. (CONTINUED)
5 COFFEY,Q.C:
APRIL 18, 2008 6 Q. Good morning, Commissioner. Good morning, Mr.
Appearances: 7 Tilley.
Bernard Coffey, Q.C. ........... Commission Co-counsel 8 MR.TILLEY:
Sandra Chaytor, Q.C. ........... Commission Co-counsel 9 A. Good morning, Sir.
10 COFFEY, Q.C:
Rolf Pritchard/Jenny Chai . . . . .. Her Majesty in Right of NL 11 Q. Exhibit P-0308, please? Mr. Tilley, if | just
12 could, we looked at this briefly yesterday,
Peter Browne/Jane Hennebury . . . . .. Doctors KaraLaing et al 13 thisisan e-mail October 18th from Heather
14 Predham to various individualsinvolved in
Daniel Simmons/Beth Whalen .. . .. Eastern Regional Integrated 15 thismatter. And the second-last paragraph
........................ Health Authority 16 I’m going to--begins, "I’'m going to send this
17 on." Ms. Predham says, "I’'m not sure how
Chesley Crosbie. ......... Members of the Breast Cancer 18 HIROC will feel about notifying people at this
...................... Testing Class Action 19 point in time," okay, "and the media attention
20 will make any difference." Now, I’d asked you
Mark Pike................ NL Medical Association 21 about, you know, your view of whether or not
22 HIROC or how HIROC felt about it and you've
Jennifer Newbury ... .. Canadian Cancer Society (NL Division) 23 indicated, | believe, that you'd listen to
David Eaton.. . .. ... Central, Western and Labrador-Grenfell 24 them but it would not decide the issue, from
Regional Integrated Health Authorities 25 your perspective?
Page 4
TABLE OF CONTENTS 1 MR.TILLEY:
2 A. Itwasjust one more factor in the equation.
MR. GEORGE TILLEY - RESUMES THE STAND 3 COFFEY, Q.C.:
4 Q. Onemorefactor.
Examination by Bernard Coffey, Q.C. - Cont'd ... Pgs. 3- 297 5 MR. TILLEY:
6 A. That'scorrect.
Certificate 7 COFFEY, Q.C.:
8 Q. Andis about sending aletter to patients,
9 individual patients?
10 MR. TILLEY:
1 A. Um-hm.
12 COFFEY, Q.C.:
13 Q. Butshe alsogoes onto say, "Whether the
14 media attention will make any difference.” In
15 this context and looking back onit, thisis
16 October of 2005, was that, at the time, and |
17 appreciate you're not Heather Predham, but she
18 was working directly for you, okay.
19 MR.TILLEY:
20 A. Wadl, not directly, acouple of levels -
21 COFFEY, Q.C.
22 Q. A coupleof levelsdown -
23 MR. TILLEY:
24 A. -downinthe organization, yeah.
25 COFFEY, Q.C.
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1 Q. - dthoughin practice you had a lot of 1 that exhibit, from yourself to Joyce Penney
2 dealings with her? 2 that day and cancelling your Calgary trip,
3 MR.TILLEY: 3 "I’m expecting acall from Phil Hassen on the
4 A, Wdl, she certainly would have beenin the 4 ER/PRissue. Track medown." So--and this
5 meetings that | had been attending, yes. 5 was sent from your wireless hand held?
6 COFFEY, Q.C. 6 MR.TILLEY:
7 Q. Yes. Sothis mediaattention, was that media 7 A. Um-hm.
8 attention would make any difference to Eastern 8 COFFEY, Q.C.:
9 Health as to whether or not they sent the 9 Q. Now, sir, thisisthe Phil Hassen of cpsi?
10 letter or mediaattention would make any 10 MR. TILLEY:
11 differencesto HIROC asto their position on 11  A. That'scorrect.
12 the letter or do you know? 12 COFFEY, Q.C.:
13 MR. TILLEY: 13 Q. That youhad spoken of earlier, told the
14 A. | have no way of speculating, sir. 14 Commissioner about. So this around the time
15 COFFEY, Q.C.: 15 that you were contacting Mr. Hassen at CPS
16 Q. Okay. Now, sir, I'm sorry, Registrar, Exhibit 16 about the ER/PR issue?
17 P-0354? Now thisisan e-mail, an exchange 17 MR. TILLEY:
18 between Susan Bonnell and Deborah Thomas |18 A. Yes.
19 Pennell on October 18th, 2005. And | take it 19 COFFEY, Q.C.
20 that at this pointin time, this is an 20 Q. Okay. ThisisOctober. Did the cancellation
21 exchange between your communications staff |21 of your trip have anythingto do with the
22 about, you know, the price of and relative 22 ER/PRissue?
23 effectiveness, from their perspective, of 23 MR. TILLEY:
24 buying certain advertising time? 24 A. | can't say specifically.
25 MR. TILLEY: 25 COFFEY, Q.C.:
Page 6 Pege 8
1 A Yes 1 Q. Okay. If wecouldlook, please, at, see, page
2 COFFEY, Q.C.: 2 2 of thisexhibit is an e-mail from yourself--
3 Q. Atthat pointintime, this isthe middle of 3 actually, the one at the bottom of the page
4 October, 2005, what was going on in terms of 4 from Deborah Thomas Pennell on October 18th,
5 that? Because up tothis point | take it 5 2005 at 2:03 p.m. to yourself, Dr. Williams,
6 there' d been no advertising by Eastern Health 6 Denise Dunn and Heather Predham. The subject
7 about this? 7 is"Ad scenarios." And importance is high.
8 MR.TILLEY: 8 Just while I’m on that topic, in various of
9 A. Upuntil that point my recollection isthe web 9 these e-mails we see an indication, there'sa
10 site and the information that was available on 10 categorization, importances, high, you'll
11 that. Therewere certainly discussions about 11 notice at time?
12 an advertisement to be placed in the media, 12 MR. TILLEY:
13 and | think that eventually occurred around 13 A. Yes
14 the time that the patients were being 14 COFFEY, Q.C.:
15 contacted. 15 Q. Is that somehow, does that have any
16 COFFEY, Q.C.: 16 significance within Eastern Health?
17 Q. And thisis-okay, I'll get to thatin a 17 MR. TILLEY:
18 moment. And it’s around that time, certainly 18 A. Notto my knowledge and it’s not an issue that
19 it's that month. 19 | don’t recall ever using myself.
20 MR. TILLEY: 20 COFFEY, Q.C:
21 A. Okay. 21 Q. Okay. Doesit kind of flash up on the screen
22 COFFEY, Q.C. 22 in any way, do you recall, or isit just -
23 Q. Okay. If we could look, please, at Exhibit P- 23 MR. TILLEY:
24 0358? In particular, now thisis an e-mail 24 A. | honestly don’t know.
25 from yourself at 12:18. Thisispage 1 of 25 COFFEY, Q.C.
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1 Q. Okay. Andon that point, | had neglected to 1 A. Inthe pastyear | haveset up onewith a
2 ask you, | will now, do you type your own e- 2 particular friend of mine tocall, | don’t
3 mails? 3 know if it's a chat or something.
4 MR. TILLEY: 4 COFFEY, QC.
5 A. Yes. 5 Q. Okay. But intermsof, inrelation to this
6 COFFEY, Q.C.: 6 ER/PR, you were not involved in any pinning?
7 Q. Andinterms, whilewe'reon thetopic of e- 7 MR. TILLEY:
8 mailsand text massaging and so on, blind 8 A. No.
9 copying people, are you familiar with the 9 COFFEY, Q.C.:
10 ability - 10 Q. Okay. Youknow, I’'m not suggesting you were,
11 MR. TILLEY: 11 | just--while it was on my mind, | thought I’d
12 A Yes 12 ask because it’s come up before and will come
13 COFFEY, Q.C.: 13 up again.
14 Q. Todothat? 14 MR. TILLEY:
15 MR. TILLEY: 15  A. | understand.
16 A. Yes 16 COFFEY, Q.C.
17 COFFEY, Q.C.: 17 Q. Aswdl now, inthis e-mail from Ms. Pennell
18 Q. Doyou know inrespect of the ER/PRissUe, 18 to yourself and othersthat afternoon she's
19 were you ever involved inreceiving blind 19 laid out the three scenarios and the
20 copies or sending blind copies? 20 advantages and disadvantages from her
21 MR.TILLEY: 21 perspective. Y ou then, look toward the top of
22 A. | know that | have used blind copy process 22 the page, you responded to her saying,
23 over theyears, but | can’t say in relation to 23 "Deborah, | favour scenario 2, aswell, if we
24 this particular issue. 24 kept the department in the loop on the plan.”
25 COFFEY, Q.C. 25 Signed, "George." My questionson thisare as
Page 10 Page 12
1 Q. And while I'm on the topic, hand held 1 follows. One, why would you be involved or
2 wirelesses, are you familiar with the idea of 2 drawn into this?
3 pinning, do you know any - 3 MR.TILLEY:
4 MR. TILLEY: 4 A | can't speak for the individuals other than
5 A. No, I’'m afraid not. 5 the fact that I'm sure they would have known
6 COFFEY, Q.C.: 6 my interest in getting this information out.
7 Q. Okay. 7 In addition to myself, obviously Dr. Williams
8 MR. TILLEY: 8 would have been contacted and Heather Predham.
9 A. If youcould explainit to me, what it means, 9 It'snormally not the type of issuel get
10 I might be able to - 10 involvedin -
11 COFFEY, QC. 11 COFFEY, QC.
12 Q. Okay. It'stext massaging that doesn’t, | 12 Q. Andthat's-
13 gather, go--I gather it goes from one phone to 13 MR. TILLEY:
14 another, one hand held device to another and 14 A. - butif somebody asks, | would, you know.
15 it's not recorded permanently or it’ s thought 15 COFFEY, Q.C.:
16 not to be recorded permanently in the e-mail 16 Q. Sothat’swhy | wasasking, becauseisthat |
17 systems, but you have to use a certain code or 17 gather from your earlier evidence that going
18 whatever. 18 down to this level you would not normally get
19 MR. TILLEY: 19 involved.
20 A. Oh,yeah. No. My familiarity with thatis 20 MR. TILLEY:
21 more through my kids. 21 A. Um-hm.
22 COFFEY, Q.. 22 COFFEY,Q.C.
23 Q. Okay. Butyou, yourself, certainly have not 23 Q. Andyet, you hereto get added to the list.
24 used pinning? 24 MR.TILLEY:
25 MR. TILLEY: 25 A, Yes
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1 COFFEY, Q.C.: 1 A, Wdl, other than making sure that the
2 Q. Of peoplethat afternoon in terms of which ad 2 department have been kept apprised, because |
3 scenario would be chosen. So if you' re added 3 recall that they were calling during this
4 in that context, you know, when you responded, 4 process looking for updates -
5 you know, at 2:21 p.m. when you say, "l favour 5 COFFEY, Q.C.:
6 scenario 2, aswell." 6 Q. Astowhat?
7 MR.TILLEY: 7 MR.TILLEY:
8 A Yes 8 A. What the status of the retesting was and |
9 COFFEY, Q.C.: 9 know there were questions about the patient
10 Q. Does that decide the issue for the 10 notification process. So the intention would
11 corporation, or, I'msorry, for the health 11 be just to keep them informed on where we are.
12 authority? 12 COFFEY, Q.C.:
13 MR. TILLEY: 13 Q. What'sthe plan here?
14 A. No. That’s just my opinion with regardsto 14 MR. TILLEY:
15 the e-mail that was sent to me. 15 A. I’'mnot sure.
16 COFFEY, Q.C. 16 COFFEY, Q.C.
17 Q. Wdl, who was making the decisiontheninthis |17 Q. Waéll, this-so you just can’'t recall what -
18 regard? 18 MR. TILLEY:
19 MR. TILLEY: 19 A. No. | canonly assumeit had to refer to the
20  A. | suspect what would be happening hereis that 20 print mediaintentions.
21 if they’ ve asked the opinion, they would get 21 COFFEY, Q.C.
22 the opinion from the people that they’ve 22 Q. Because earlier in the month, apparently, the
23 circulated the original to, they would get the 23 e-mailswe looked at yesterday, some of them,
24 opinions from there, and if there's any 24 anyway, there was some thought or view
25 disagreement, then obviously it would have to 25 expressed that there was not much point in
Page 14 Page 16
1 be dealt with, but if there’snot, they’'ll 1 issuing apress release or it was undesirable,
2 just move on. 2 in fact, not so much no point in doing it, it
3 COFFEY, Q.C. 3 was undesirable from certain people’s
4 Q. Andif therewas disagreement, whose fina 4 perspective in early October to issue a press
5 decision would it be? 5 release. Now you're considering which
6 MR.TILLEY: 6 advertising scenario to buy and, you know,
7 A. Wdll, | guess it depends on where the 7 you're asking have we, you're asking Deborah
8 disagreement might have occurred. If it was 8 Thomas Pennell "Have we kept the department in
9 at asenior level - 9 the loop on the plan?’
10 COFFEY, Q.C.: 10 MR. TILLEY:
11 Q. WH, herein thiscontext it's, let me see, 11 A. Um-hm.
12 it's Ms. Pennell, yourself, Dr. Raobert 12 COFFEY, Q.C.:
13 Williams, Denise Dunn and Heather Predham. 13 Q. Socanyou tell the Commissioner, what was the
14 MR. TILLEY: 14 thought process then as we go into October?
15 A, Um-hm. 15 MR. TILLEY:
16 COFFEY, Q.C.: 16 A. Wdl, we know by the--around that time the
17 Q. So- 17 intentionto start calling the patients was
18 MR. TILLEY: 18 being activated. Therewould have been a
19 A. | guessif there was a disagreement, it would 19 number of inquires directly from the patients
20 have elevated to me. 20 that we would have received when the issue was
21 COFFEY, Q.C. 21 spoken to in the media and the intent would be
22 Q. Andthen you asked in that e-mail at 2:21 p.m. 22 to start putting in more extensive information
23 "Have we kept the department in the loop on 23 that the public could get appreciation for
24 the plan?' What was that about? 24 what theissueis all about. Sol guessit
25 MR. TILLEY: 25 was a part of the overall strategy to get out
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1 on thisissue. 1 insurethat al patients have every treatment
2 THE COMMISSIONER: 2 opportunity that may be availableto them.
3 Q. Wasthisdirected to the public in the broader 3 Any one who's being retested will be
4 sense or did you believe that by communicating 4 contacted. If you had breast cancer and would
5 in thisway youwould answer someof the 5 like moreinformation about this process,
6 typical questionsthat came from patients 6 please call our patient relations officer at
7 about why you were calling them? 7 777-6500." And then Ms. Bonnell goes onto
8 MR. TILLEY: 8 say, "Wewill putthe web addresson the
9 A. | suspect itwas intended for both, but 9 bottom of the screen throughout the
10 certainly it wasreally geared towards the 10 advertisement and we will post the newspaper
11 patients, it’s my recollection. But obviously 11 ad on the web site.”
12 by thistime the public were raising questions 12 MR. TILLEY:
13 astowhat thiswas. I'm not sureif it was 13 A, Um-hm.
14 that day or certainly around that time, maybe 14 COFFEY, Q.C.:
15 it was before that, that we actually commenced 15 Q. Sothisgoes off to the various people. If we
16 the processto be calling people directly 16 could look, please, Registrar, at page 2? And
17 about the testing process. 17 asyou recall, Ms. Bonnell had said that there
18 COFFEY, Q.C.: 18 was a suggested newspaper, or drafted
19 Q. If wecouldlook, please, at Exhibit P-0355? 19 newspaper advert. And this is entitled,
20 Now, while you were responding to Ms. Bonnell |20 "Retesting For ER and PR, What's It All About?
21 on October 18th indicating you favoured 21 A Message to Breast Cancer Patients.” And
22 scenario 2--1'm sorry, responding to Ms. 22 then here' sthetext. A couple of questions
23 Pennell, Ms. Bonnell apparently at the same 23 that are posed here underlined are, "What are
24 timewas sending an email to Dr. Williams, 24 ER and PR receptors?' and "What is happening
25 Denise Dunn, Patricia Pilgrim, Heather 25 now?' And it's aone-page long advertisement,
Page 18 Page 20
1 Hanrahan, Dr. Donald Cook, Deborah Thomas 1 or one-page, at least, in eight and a half by
2 Pennell and yourself about this matter and, in 2 eleven text. Now, sir, do you know whether or
3 fact, was keeping track, because it's tracking 3 not, or what was actually done then with
4 hereindicating whether or not the e-mails 4 respect to electronic advertising and the
5 went through, apparently, and whether or not 5 newspaper?
6 they were opened. Interestingly, there’sno 6 MR.TILLEY:
7 reference to what happened to the e-mailsto 7 A. No, | don't.
8 yourself or Dr. Williams. But, attached are-- 8 COFFEY, Q.C.:
9 she goes on, shesays here, "Attached are 9 Q. Ifwelook, please, at Exhibit 0357, please?
10 recommendations re advertising as well a 10 Now, thisisthe e-mail that you had sent to
11 drafted newspaper advert. | think we need to 11 Deborah Thomas Pennell at 2:22 p.m., as noted
12 go with at least one week of Tv. The numbers 12 here, indicating you favoured scenario 2 and
13 are amazing. And asto the paper, it'sup to 13 asked about the department being kept in the
14 you. It's afinancial call. For your 14 loop.
15 information, the Provincial Government always 15 MR. TILLEY:
16 advertisesin the local papers. For theTv 16 A. Um-hm.
17 spot we would use atext message and a voiced 17 COFFEY, Q.C.
18 over reading with the following information" 18 Q. Deborah Thomas-Pennell then, 3:49 that day,
19 andin brackets, "(no time for any more)." 19 sent an email to Ms. Bonnell about ad
20 And then there' s the text she' s suggesting is 20 scenario saying "you can respond to him, re:
21 "Eastern Health is retesting breast cancer 21 department”--which presumably isrespond to
22 tissue samples that were ER and PR negative. 22 George Tilley about the Department of Health.
23 This summer our lab discovered inconsistent 23 MR. TILLEY:
24 resultsin a patient sample which lead usto 24 A. Uh-hm,
25 retest all negative results. We want to 25 COFFEY, Q.C.
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1 Q. Andwhether they're kept in theloop. Do you 1 have enough information to consider if they
2 know if Ms. Bonnell ever did so? 2 would like to be retested if they have not and
3 MR. TILLEY: 3 toinquire whether they have been retested.
4 A. Not off the top of my head. 4 Therefore, | do not see how the letter
5 COFFEY, Q.C.: 5 advances the hedth care of the affected
6 Q. Sothat suggeststhat Ms. Bonnell was kind of 6 patients and it increases our exposure to
7 in charge of ensuring that if the department 7 claims for damages. | would recommend against
8 was going to be kept in the loop, she' d know 8 sendingit." Signed Daniel M. Boone. Now,
9 about it, what the status was? 9 Mr. Boone isthe solicitor for HIROC. Was
10 MR. TILLEY: 10 this--the information contained in this e-mail
11 A. Wdl | know that there were both individuals 11 brought to your attention?
12 involved in linking with the department, 12 MR. TILLEY:
13 whether she was sort of a designate between 13 A. | haveno reason to think it was, nor do |
14 the two, I’m not aware of. 14 recall it being.
15 COFFEY, Q.C:: 15 COFFEY, Q.C.
16 Q. If wecouldlook, please, at Exhibit P-0092, 16 Q. Wadl if we look toward thetop of the page,
17 now, sir, thisexhibit coverstwo e-mails. 17 apparently Heather Predham, the next day on
18 The firstin timeis from Dan Boone sent 18 Wednesday, October 19th, 2005 at 8:28 am.
19 Tuesday, October 18th, 2005 at 2:05 p.m. It's 19 sent an e-mail to Patricia Pilgrim, Dr. Robert
20 to Heather Predham and it's copied to 20 Williams and Susan Bonnell. The subject is
21 DHawkins@hiroc.com and aMBoyce@hiroc.comand |21 "Forwarding the Patient Letter".
22 the subject is re:  "Forwarding patient 22 MR. TILLEY:
23 letter". So thisis going on, apparently this 23 A. Uh-hm.
24 e-mail was sent on October 18th when yourself, 24 COFFEY, Q.C.
25 you'reinvolved in deciding what advertising 25 Q. And shewritesto them "Hi, here's Dan’'sview
Page 22 Page 24
1 scenario to adopt. Thisisan e-mail from Mr. 1 on the feedback." Signed Heather. So patient
2 Boone to Ms. Predham and he writes, "My 2 letters never did get sent?
3 initial reaction isthat I do not agree with 3 MR.TILLEY:
4 sending this letter at thistime. Therearea 4 A. No, it did not.
5 significant number of peoplewhose results 5 COFFEY, Q.C.:
6 will not be changed. Notifying these people 6 Q. And this apparently, Mr. Boon€e's view is
7 may be seen as raising their hopes for 7 expressed here on, at least the day before on
8 treatment possibilities in most cases. These 8 the 18th to Ms. Predham in his e-mail. It did
9 expectations or hopes will not be satisfied. 9 get forwarded early the next morning to Ms.
10 There’' s apossibility that we could be sued in 10 Pilgrim who was a coo.
11 aclassaction by those people who received 11 MR. TILLEY:
12 this proposed correspondence whose test 12 A. COO, chief operating officer.
13 results do not change; otherwise, these people 13 COFFEY, Q.C.:
14 would not have acause of action, so sending 14 Q. Andshewasresponsiblefor?
15 the letter actually exposes usto aliability 15 MR. TILLEY:
16 which doesnot now exist. | have not given 16 A. Cancer care.
17 significant thought to the issuefrom the 17 COFFEY, Q.C.:
18 perspective as to whether it is appropriate to 18 Q. Sentto Dr. Robert Williams your VP medical,
19 test these specimens without advising the 19 who was, from your view, responsible for the
20 patients; however, again my initia thought is 20 whole of the ER/PR matter really from an
21 that the original consent would be broad 21 operational sense.
22 enough to cover retesting. With the media 22 MR.TILLEY:
23 coverage and the information aready 23 A. Uh-hm.
24 disseminated by you, | would think that most 24 COFFEY, Q.C.
25 of the people who have tested negative would 25 Q. That'scorrect?
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1 MR.TILLEY: 1 COFFEY, Q.C.
2 A Yes 2 Q. Didyou ever consider making phone callsand
3 COFFEY, Q.C.: 3 then sending a letter as well?
4 Q. And Susan Bonnell, your director of 4 MR.TILLEY:
5 communications who worked in the same building 5 A. Much further down the road -
6 you did? 6 COFFEY, Q.C.
7 MR. TILLEY: 7 Q. Atthattime
8 A. Yes 8 MR. TILLEY:
9 COFFEY, Q.C.: 9 A. Atthattime?
10 Q. Andwheredid Ms. Pilgrim work? 10 COFFEY, Q.C.:
11 MR. TILLEY: 11 Q. Yes
12 A. AttheHealth Sciences Centre. 12 MR. TILLEY:
13 COFFEY, Q.C:: 13 A. | don'trecall that issue being discussed.
14 Q. And as best as you can recal, HIROC'S 14 COFFEY, Q.C.:
15 position or Dan Boone' s position on this was 15 Q. What would have been wrong, if anything, with
16 never brought to your attention? 16 phoning somebody and then following it up with
17 MR. TILLEY: 17 aletter, telling them you're going to send
18 A. |don'trecal that letter at all. 18 them aletter aswell?
19 COFFEY, QC:: 19 MR. TILLEY:
20 Q. Notsomuch thee-mail, but theinformation 20 A. Generally there’ s nothing wrong that | can see
21 contained in it or some of it. 21 with doing that, other than the workload that
22 MR.TILLEY: 22 it would take to have agroup managing both
23 A. No, because | can't imaginethat somewhere 23 jprocesses.
24 along the way somebody might have mentioned to 24 COFFEY, Q.C.
25 me with regards to alegal opinion on this, 25 Q. How much of a workload isit to send aform
Page 26 Page 28
1 but having said that - 1 letter?
2 COFFEY, QC. 2 MR. TILLEY:
3 Q. On "this', being sending a letter to 3 A Wadl I think we're dealingwith nearly a
4 individual patients, on that topic? 4 thousand patients and, you know, just having a
5 MR.TILLEY: 5 team who are constantly on the telephones, |
6 A. Well we were having discussions about 6 guess, you know, it obviously would be a
7 contacting patients. Now my preference from a 7 significant amount of work. Whether it's
8 very early stage was the inappropriateness of 8 unbearable work, | couldn’t tell you.
9 aletter being sent to a patient and what--how 9 COFFEY, Q.C.:
10 that might impact a person who is opening that 10 Q. Wdl with the phone callswould take time,
11 letter and washaving to deal with that 11 yes, but at least aletter had aready been
12 disease asitis. So asaconsequence here, 12 drafted -
13 for me the issuewas not an issueof the 13 MR. TILLEY:
14 letter for any legal reasons, but the letter 14 A. Right.
15 in terms of the appropriateness of it. 15 COFFEY, Q.C.:
16 COFFEY, Q.C. 16 Q. Soif aform letter exists "Dear Patient”" and
17 Q. Soyou favoured what? 17 if you have amailing list, you just merge the
18 MR. TILLEY: 18 two, don’'t you?
19 A. | favoured personal contact with the patient. 19 MR. TILLEY:
20 COFFEY, Q.C.. 20 A. Yes
21 Q. And how wasthat to be accomplished? 21 COFFEY, Q.C.
22 MR. TILLEY: 22 Q. Youimpose the addresses on each individual
23 A. Well there was redlistically only one 23 letter and then have people put them inan
24 aternative and that was to make telephone 24 envelope, seal the envelope and bring it to
25 calls. 25 the post office. | mean, isthat -
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1 THE COMMISSIONER: 1 sit down and look at a process, from beginning
2 Q. Don'tyou have machines that put things in 2 to end as we are doing today, things are
3 envelopes and seal them now? Or maybe you 3 obviously more evident than they were at the
4 don’t in Eastern Health. 4 time we were going through this. Things were
5 MR.TILLEY: 5 happening as we were moving, so sometimes what
6 A. I'mnot surewhat wehad accessto, Madam 6 appears obvious, when you look back two years
7 Commissioner, but what | was going to refer to 7 later, were not things that certainly were
8 earlier about later, | remember somebody 8 entering my mind as we were moving through.
9 saying that they wished that we had sent the 9 COFFEY, Q.C.:
10 letters afterwards, justto closethe loop 10 Q. See sir, thepoint of having drafted aform
11 because there were some patients that had been 11 letter to the patients, | take it, was to
12 calling to say they hadn’'t received or felt 12 provide them with something toread, like
13 they hadn’t received any information, but when |13 actual clarity. You can kind of sit and read
14 they had--or sorry, when they did the follow- 14 it and you can go back to it, that’s more -
15 up conversation, the information clicked from 15 MR. TILLEY:
16 the patient’s perspective, but there was no 16 A. Wadll that could bean option, plus the fact
17 confirmation that the actual telephone call 17 you confirm you’ ve made the contact.
18 had been confirmed. 18 COFFEY, Q.C.:
19 COFFEY, Q.C. 19 Q. ButI’'m thinking, leaving aside confirming
20 Q. Yes, but what I'm going to focus on right at 20 from your end, the patient would have the
21 the moment is, you know, you're referred to it 21 advantage of being able to read something.
22 with the extrawork, | don’'t doubt it would be 22 MR.TILLEY:
23 alittle extrawork, but if the letter already 23 A. That'strue and of course the -
24 existed, the form letter - 24 COFFEY, Q.C.:
25 MR. TILLEY: 25 Q. Having had the phone call, right.
Page 30 Page 32
1 A Yes 1 MR. TILLEY:
2 COFFEY, Q.C: 2 A. And the newspaper articles were to supplement
3 Q. Andif youweregoing to phone patients, you 3 that.
4 had to find their phone numbers. 4 COFFEY, Q.C.:
5 MR.TILLEY: 5 Q. Thenewspaper ads.
6 A. Uh-hm. 6 MR. TILLEY:
7 COFFEY, Q.C.: 7 A. Ads,yes, I'm sorry.
8 Q. Andyou probably found already their addresses 8 COFFEY, Q.C.:
9 or could ask them what their address was, 9 Q. Suchasat P-0355, page two, that sort of an
10 current one was. 10 ad would be to, the point of a written
11 MR. TILLEY: 11 advertisement isto provide clarity, isn’t it?
12 A. Yes 12 MR. TILLEY:
13 COFFEY, Q.C.: 13 A. That'scorrect.
14 Q. And that would just ssmply be put into a data, 14 COFFEY, Q.C.:
15 a very simple database, realy, and mail 15 Q. Sointermsthen of sending--the decision not
16 merged and way we go. Sodidyou ever even |16 to send the lettersin October of 2005, can
17 ask anyone how much work it would beto send a |17 you tell the Commissioner then, because the
18 letter? 18 letters did not get sent then, so can you tell
19 MR. TILLEY: 19 the Commissioner why they didn’t get sent?
20 A. No,sr, | didn't. 20 MR. TILLEY:
21 COFFEY, Q.C. 21 A. Waéll the position that | was very comfortable
22 Q. Anddid anyone ever tell you at the time that 22 with was to makeit personal, a telephone
23 it's going to be a significant amount of work? 23 conversation between a health provider and the
24 MR.TILLEY: 24 individual patient. It wasfelt to be more
25 A. No, they did not. But | can say that when you 25 appropriate in that at least those individuals
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1 will be able to respond in a persona one-on- 1 contact with the patients.

2 oneway with questions with regardsto the 2 COFFEY, QC.:

3 nature of this and surely it was a complicated 3 Q. Uh-hm.

4 issue. 4 MR.TILLEY:

5 COFFEY, Q.C. 5 A. And the preference to gotowards persona

6 Q. Andyou knew, though, all along going back to 6 contact in light of the patients having a

7 July that the Minister of Health and the 7 better understanding of what the issues were,

8 people around him, certainly the people around 8 so that was the rational e that we had used.

9 him, because it extended out to August and you 9 COFFEY, Q.C.:
10 had to have a meeting with Dr. Laing to 10 Q. And you have no recollection of anybody making
11 explainto the Minister why patient letters 11 you aware of HIROC's or Mr. Boong' s position.
12 shouldn’t go out then. 12 So if that factored into it, it wasn’t brought
13 MR. TILLEY: 13 to your attention as a CEO, that’ s what you're
14 A. Yes. 14 telling us?
15 COFFEY, Q.C.: 15 MR. TILLEY:
16 Q. So you knew, from your perspective, the 16 A. Wdlif it factoredinto it, it wasn't the
17 Department of Health was fairly intent on 17 factor that would have influenced the overall
18 having letters sent, from their perspective? 18 outcome of the direction.
19 MR. TILLEY: 19 COFFEY,QC::
20 A. Yes 20 Q. Well wereyou aware of it then?
21 COFFEY, Q.C: 21 MR.TILLEY:
22 Q. Youknew ithad comeup againin October, 22 A. Awareof the letter?
23 correct? You would have been aware in October |23 coFrey, Q.C.:
24 that there was talk about whether or not the 24 Q. No, aware of the sentiments expressed in his
25 letters should go out? 25 e-mail, the fact that you could be getting

Page 34 Page 36

1 MR.TILLEY: 1 yourselves sued by sending one.

2 A. With the Department of Health? 2 MR.TILLEY:

3 COFFEY, Q.C. 3 A. Again, with all duerespect, thelegal input

4 Q. Withthe Department of Health, with HIROC, 4 isvaluable, but we have to try to balance off

5 with whomever? 5 the multiple issues here.

6 MR.TILLEY: 6 THE COMMISSIONER:

7 A, Well certainly - 7 Q. Mr. Tilley, on this choicethat you were

8 COFFEY, Q.C.: 8 making, did you anticipate that the one call

9 Q. Andinternaly. 9 was therefore going to do it, in the sense of
10 MR. TILLEY: 10 it would seem to methat it might be said to
11 A. Yes 11 be possible that a person who gets a call from
12 COFFEY, Q.C.: 12 Eastern Health to say what, | presume would
13 Q. Andyouknew by thetime October ended that |13 have said "we have reasonto retest, we're
14 the letter still hadn’t gone. 14 going to retest to see if thisgoes from
15 MR. TILLEY: 15 negative to positive. Wewill let you know
16 A. Yes 16 when." Some people, on getting a call like
17 COFFEY, Q.C.: 17 that, | suspect, would be very cool, calm and
18 Q. Isthere anything that you can see, other than 18 collected and say, what does this mean and ask
19 Dan Boone's e-mail here, anything that you're 19 awhole lot of questions. Other people might
20 aware of wherethere’'s any other rationae 20 take alonger period of time to absorb what’s
21 given asto why letters should not go out? Is 21 going on and then sort of two hours later
22 it written down anywhere? 22 would be, why isthis happening and why didn’t
23 MR. TILLEY: 23 they know it before and what does this mean
24  A. Wl there s a--I noticed minutes of the board 24 for me? So, it wouldn’t seen strangethat a
25 meeting around that time that refers to 25 number of those peoplewould be calling you
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1 back? 1 in, what--you’ re the CEO, you’ ve chosen not to
2 MR.TILLEY: 2 go publicin July. Y ou've chosen not to send
3 A. Yes, that's correct, Madam Commissioner. 3 lettersin August. Y ou've chosen not to make
4 THE COMMISSIONER: 4 phonecalls in August. It'sgone public,
5 Q. So that you, in your thinking, were you 5 October 2.
6 anticipating that this could be done with one 6 MR.TILLEY:
7 call or were you anticipating that if you were 7 A Yes
8 going to do the personal contact, there would 8 COFFEY, Q.C.:
9 be alot of personal contact with patients. 9 Q. It'snow the middle of October. Some of your
10 MR. TILLEY: 10 subordinates are getting legal advice from
11 A. Yes. And my recollectionisthat people would 11 your insurance company about the manner of
12 have been directed towards our patients 12 communicating with individual patients.
13 relations lineand that would be a first 13 MR. TILLEY:
14 attempt to try and clarify theissuesand if 14 A, Uh-hm.
15 the issues were still felt to be unanswered, 15 COFFEY, Q.C.:
16 the patient relation officer would connect the 16 Q. You'vetold the Commissioner that the decision
17 patient and/or family with the appropriate 17 finally was made, and presumably with your
18 provider to address the question. 18 concurrence or agreement or your approval to
19 THE COMMISSIONER: 19 make phone calls.
20 Q. Sothefirst call was from whom? 20 MR. TILLEY:
21 MR. TILLEY: 21 A. Yes
22 A. Therewasateam that had been pulled together 22 COFFEY, Q.C.
23 in the Quality Initiates Department. 23 Q. Sowhat did you actually think was happening?
24 THE COMMISSIONER: 24 MR. TILLEY:
25 Q. Okay, so they were other than patients 25  A. That the team had been pulled together.
Page 38 Page 40
1 relation officer? 1 COFFEY, Q.C.:
2 MR. TILLEY: 2 Q. Now what kind of ateam are we talking about
3 A. They were quality facilitators, similar 3 here?
4 background to the patient relation officer, 4 MR. TILLEY:
5 but there was a designated patient relations 5 A. Within the Quality Initiatives Department
6 officer in that department. 6 which isa team of health providers, the
7 THE COMMISSIONER: 7 majority of them, | suspect, would have been
8 Q. Okay, well iscall number one and call number 8 nurses by background but there may have been
9 two answered effectively by the same people? 9 one or two in that department that were health
10 MR. TILLEY: 10 trained, but not necessarily nurses, and that
11 A. There might have been some overlap, | can't 11 they were actually then taking each of the
12 speak to the issue, but the people--the person 12 individuals who had been retested and
13 that was apatient relations officer was 13 following through with a telephonecall to
14 specifically established to respond to 14 tell them that that was happening.
15 inquiries from patientsand | believe in the 15 THE COMMISSIONER:
16 advertisements that went out and aso in the 16 Q. Had been retested or was going to be retested?
17 website there was a reference to that number. 17 MR. TILLEY:
18 Whether the patient/rel ations officer sat down 18 A. Wadll, at that point in time it was going to be
19 and took on some of thefollow-up callsor 19 retested.
20 callsto the patients herself to help with the 20 THE COMMISSIONER:
21 process, I'm not able to say. 21 Q. Okay.
22 COFFEY, Q.. 22 MR. TILLEY:
23 Q. See, Mr. Tilley, what did you understand was 23 A. Now, of course, there may have been some
24 actually happening here now? Thisisreally 24 others that were already retested by that
25 what | think the Commissioner isinterested 25 time.
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1 COFFEY, Q.C. 1 COFFEY, Q.C.
2 Q. The first results came back the end of 2 Q. Now with respect to this --
3 September from Mount Sinai. 3 THE COMMISSIONER:
4 MR. TILLEY: 4 Q. Sorry, but thethoughtis justin my head.
5 A. Right. 5 Mr. Tilley, at that stage, as Mr. Coffey has
6 COFFEY, Q.C.: 6 pointed out, some of the results were back.
7 Q. What were they doing? They gotalist of 7 MR. TILLEY:
8 names, phone numbers. What was your 8 A Yes
9 understanding of what actually was happening? 9 THE COMMISSIONER:

10 MR. TILLEY: 10 Q. Sowerethey being contacted in the same way
11 A. Wdl, I don't have any specific recollection 11 or werethey being contacted depending on
12 of the actual conversations other than the 12 whether or not there had been achangein the
13 plan was that they would be calling peopleto 13 plan you outlined yesterday about some people
14 advise them. 14 who were negative were contacted.
15 COFFEY, Q.C. 15 MR. TILLEY:
16 Q. Advisethem how, and using what? 16 A. Right.
17 MR. TILLEY: 17 THE COMMISSIONER:
18 A. Onthetelephone. 18 Q. Andremained negative were contacted in one
19 COFFEY, QC. 19 way.
20 Q. Yes 20 MR. TILLEY:
21 MR.TILLEY: 21 A. Right.
22 A. Toadvise them that their testsare being 22 THE COMMISSIONER:
23 repeated. 23 Q. Some people whoseresultshad changed were
24 COFFEY, Q.C. 24 contacted in another way --
25 Q. Using aprepared script? 25 MR. TILLEY:
Page 42 Page 44
1 MR.TILLEY: 1 A, Right.
2 A, | can’t speak to that. 2 THE COMMISSIONER:
3 COFFEY, Q.C. 3 Q. Through other persons. Wasthat plan being
4 Q. Soyoudidn't even ask to see -- 4 followed at that stage?
5 MR. TILLEY: 5 MR. TILLEY:
6 A. No, |l didn't. 6 A. Wdll, the overal intent was that people would
7 COFFEY, Q.C.: 7 be notified that the change was -- sorry, the
8 Q. Asapractica matter, and you referred to the 8 retest was happening.
9 ideathat, well, opening aletter might be 9 THE COMMISSIONER:
10 disquieting. 10 Q. Yes
11 MR. TILLEY: 11 MR. TILLEY:
12 A. Uh-hm. 12 A. Therewasanother group that when the retest
13 COFFEY, Q.C.: 13 came back, if therewas no changein the
14 Q. Doyou think getting a phonecall and, you 14 outcome, they would be advised by this group
15 know, there's no -- there's not kind of an 15 about that.
16 agreed approach as to how the phone calls 16 THE COMMISSIONER:
17 would be made, do you think that could be 17 Q. Thesamegroup, or arewetalking about the
18 disquieting? 18 patient’ s relations officer now?
19 MR. TILLEY: 19 MR. TILLEY:
20 A. I’'m not saying there wasn't an agreed 20 A. No, it would be till this group.
21 approach. It sjust that I’'m not aware of it, 21 THE COMMISSIONER:
22 and, you know, with regards to the decision to 22 Q. Okay.
23 use aphone call as opposed to a letter, 23 MR. TILLEY:
24 clearly it was ajudgment call that we felt 24 A. Thethird group would be those that come back
25 was the best way to make contact. 25 who actually had a change in results and they
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1 were going to be forwarded to the most 1 Q. It seemsto meit was avery complicated
2 appropriate attending physician.  That 2 processin the sense of you would have those
3 subsequently changed as we discussed yesterday | 3 persons whose samples had not even been sent
4 with the establishment of this tumor panel. 4 off.
5 THE COMMISSIONER: 5 MR. TILLEY:
6 Q. Okay. 6 A. Yes.
7 MR.TILLEY: 7 THE COMMISSIONER:
8 A. | understand that there were some people when 8 Q. Youwould have people whose samples were sent
9 they first contacted, because the results had 9 off and not back. Y ou would have people whose
10 been back, that had not actually been in 10 samples were off and back, some of whom would
11 receipt of thefirst call tosay that your 11 have had negative results so their results
12 results had been sent off because the timing 12 would not have changed at all; others of whom
13 was overlapping. 13 would have had changesin results. So the
14 THE COMMISSIONER: 14 persons doing the calling or receiving the
15 Q. Allright. You may not be the best person to 15 caling had to figure out in which category
16 answer this, but thereareit seemsto mea 16 all of these people would be found to discover
17 large number of possibilities here. Now at 17 the appropriate response presumably.
18 that stage, for example, when it first broke 18 MR. TILLEY:
19 and people starting thinking "am | in that 19 A. Yes
20 group, maybe | have or haven't gotten a 20 COFFEY,Q.C:
21 telephone call; if | call upand my results 21 Q. Andfrom your perspective, you've indicated
22 are back, does the person respond the results 22 the nitty-gritty of that you weren't familiar
23 are back and they’ve changed”, or are those 23 with asto how that was being handled by the
24 people then told you'll get a call from 24 group tasked with doing it?
25 somebody else? What are they told? 25 MR. TILLEY:
Page 46 Page 48
1 MR. TILLEY: 1 A. That'scorrect.
2 A. | canjust speak to my understanding of it. 2 COFFEY, Q.C.
3 THE COMMISSIONER: 3 Q. From your perspective, who would be the
4 Q. Uh-hm. 4 appropriate person to ask about that?
5 MR. TILLEY: 5 MR. TILLEY:
6 A. If peoplehad their results changed and they 6 A. Wdll, itwould be the Quality Initiatives
7 happento call in -- 7 Department, so the Director, | suspect, would
8 THE COMMISSIONER: 8 be the appropriate one.
9 Q. Yes 9 COFFEY, Q.C.
10 MR. TILLEY: 10 Q. Now, sir, a phone cal, there can be
11  A. What they would likely say is that your 11 reasonable differences of opinion about how
12 information has been referred on to your 12 one might view that, but if someone wasto
13 attending physician or at alater statethe 13 call you and identify themselves as being from
14 tumor panel. 14 a hospital that you had dealt with, how would
15 THE COMMISSIONER: 15 you have any way of knowing, in fact, that the
16 Q. Okay, refresh my memory, when did thetumor |16 person is legitimate?
17 panel come in existence? 17 MR. TILLEY:
18 COFFEY, Q.C.: 18 A. Wdl, | presume that they would be able to say
19 Q. October 11th/12th, around that time. 19 that you had had atest which would, | guess,
20 THE COMMISSIONER: 20 strengthen the possibility or likelihood that
21 Q. Sowe'reonly talking about aweek when that 21 it was a contact person, that they might have
22 would have been set. 22 had some detailed information about you which
23 COFFEY, Q.C.: 23 would be specific.
24 Q. Right. 24 COFFEY, Q.C.
25 THE COMMISSIONER: 25 Q. So,in effect, have to convincethe person
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1 who'’ s receiving the phone call of their own 1 before it went public. That wasn’t done -- in
2 legitimacy? 2 aletter, 1 mean, therewas no mailing of
3 MR. TILLEY: 3 letters.
4 A. Possibly. | don’'t know how much of that was 4 MR. TILLEY:
5 anissue, but it's certainly possible. 5 A. No.
6 COFFEY, Q.C. 6 COFFEY, Q.C.
7 Q. Anddoyou think that perhaps some patients 7 Q. You'reaware of that in terms of stakeholders?
8 who received such calls might be, in fact, 8 MR. TILLEY:
9 inherently reluctant to discuss their health 9 A. Wecovered that yesterday when the NLMA put it
10 matters with a person they didn’t know from 10 out, yes.
11 Adam or Eve phoning them? Do you think that - |11 COFFEY, Q.C.:
12 - like the Commissioner was getting at in 12 Q. Sothat was--in aforma way, individua
13 terms of what people think about afterwardsto 13 doctorswere never communicated with until
14 questionsand, in fact, even just anatural 14 after it went public.
15 inhibition perhaps. 15 MR. TILLEY:
16 MR. TILLEY: 16  A. Uh-hm.
17 A. Uh-hm. Certainly that's a plausible 17 COFFEY, Q.C.:
18 conclusion. It's not onethat I'm aware as to 18 Q. Is thereany reason why that’'sso? Why
19 the degree to which they experienced. 19 wouldn’t you tell the physicians thisis going
20 THE COMMISSIONER: 20 on?
21 Q. Refresh my memory again, please, Mr. Tilley, 21 MR.TILLEY:
22 when did the mailings go out to the 22 A. There'sredly no reason that | can come up to
23 physicians? 23 -- up with, other than there seemed to bea
24 MR.TILLEY: 24 lot of things happening at that point in time.
25 A. Madam Commissioner, | can’'t give you adate, 25 Whether there had been earlier discussions
Page 50 Page 52
1 but therewas apoint in time, | don’'t think 1 with the NLMA on that issue, I’ m not aware of
2 it was much earlier than this, when the NCTRF 2 them.
3 had sent out lettersto -- 3 COFFEY, Q.C.:
4 THE COMMISSIONER: 4 Q. Sir,onthis point, because you've told the
5 Q. Actualy, my point was, was it before the 5 Commissioner that you understand that when
6 telephone calls or during the telephone calls 6 Mount Sinai -- eventually as time went on, the
7 or after? 7 Mount Sinai retest results came back and if
8 MR.TILLEY: 8 people were confirmed negative, it was 00, the
9 A. Oh, sorry, yes, that'sa good point. My 9 readings from Mount Sinai, okay, you
10 recollection is it went out before the 10 understand that they were contacted then about
11 telephone calls. 11 that by?
12 THE COMMISSIONER: 12 MR. TILLEY:
13 Q. Sothat if aphysician, genera physician had 13 A. Theteamthat had been putin place to make
14 gotten an inquiry from a patient who had been 14 that call.
15 acancer patient, that person already would 15 COFFEY, Q.C.:
16 have received the information, would they? 16 Q. And that consisted of?
17 MR. TILLEY: 17 MR. TILLEY:
18 A. That’'smy recollection. 18 A. Wadll, theteam would have been officialsor
19 COFFEY, Q.C.: 19 health care providers within the Department of
20 Q. Thenotification to physicians occurred after 20 Quality Initiatives. | can't tell you whether
21 October 2, after it went public, within about 21 they would have seconded some other peoplein.
22 aweek of that. Therewill be evidence. It 22 | asorecall, though, that there were some
23 was around October 6th or 7th, Commissioner, |23 patients who had made contact with physicians
24 the letter is dated from Paul Gardiner, but it 24 and may have gotten the results that way. So
25 wasn't seen fit to let the NLMA members know 25 there’salot of information flow.
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1 COFFEY, Q.C.: 1 Boone'sown view asto whether the retest
2 Q. Yeah, but somebody who didn't call their own 2 results coming back as 00? Mr. Boone suggests
3 physician about it, like, theresults came 3 here when you read it that that is not good
4 back, | don’'t know, late September, and a 4 newsfor apatient because their hopes for
5 patient was in the group that was still 00, or 5 treatment possibilities will not be met.
6 was -- classified by Mount Sinai as 00, okay - 6 MR.TILLEY:
7 - 7 A. I'mreading it asthere’s anumber of people
8 MR. TILLEY: 8 whose results are not going to change, but --
9 A. Okay. 9 COFFEY, Q.C.:
10 COFFEY, Q.C.: 10 Q. Yes, notifying those people.
11 Q. Your understanding that that patient, 11 MR. TILLEY:
12 generally the plan wasto have that patient 12 A. Yes, butgoing on tosay notifying those
13 contacted by a patient relations officer? 13 people, you may be creating fal se expectations
14 MR. TILLEY: 14 that there’ s something more that can be done.
15 A, Wdl, aquality initiatives team member. 15 COFFEY, Q.C.:
16 COFFEY, Q.C. 16 Q. Yes
17 Q. Whichwould be, as likely as not, somebody 17 MR. TILLEY:
18 with a nursing background? 18 A. Eventhough your results haven't changed.
19 MR. TILLEY: 19 COFFEY, Q.C.
20 A. Yes 20 Q. Eventhough your results haven't changed. Is
21 COFFEY, Q.C. 21 that what you're --
22 Q. Okay. Sir, doyou know if therewas any 22 MR.TILLEY:
23 thought given to any kind of scripted scenario 23 A. That’show I'm reading it, " Significant number
24 to deal with those patients? In other words, 24 of people whose results will not be changed".
25 ascript the call would have to explain you're 25 COFFEY, Q.C.
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1 00 and the significance? 1 Q. What was your understanding then of retest
2 MR.TILLEY: 2 results coming back confirming the original
3 A. I'mnot familiar if there was. 3 ones? As apractical matter, what did that
4 COFFEY, Q.C.: 4 mean in most cases?
5 Q. Onthat point, if wecouldlook at, please, 5 MR.TILLEY:
6 Exhibit P-092, which we have here. When you 6 A. That there would be no change in treatment.
7 read Mr. Boone' s e-mail, read it carefully, he 7 COFFEY, Q.C.:
8 expresses his view that he doesn’t agree with 8 Q. |takeit, nofurther possibletreatment? A
9 sending aletter at thistime. "Therearea 9 change in treatment usualy means more
10 significant number of peoplewhose results 10 treatment in this context.
11 will not be changed. Notifying these people 11 MR. TILLEY:
12 may be seen as raising their hopes for 12 A Yes
13 treatment possibilities’. Now this in this 13 COFFEY, Q.C.:
14 context would be notifying the people whose 14 Q. Soretestsresulting in aconfirmation of 00,
15 results ultimately will not change? 15 okay, your understanding was what? If a
16 MR. TILLEY: 16 patient was to be so advised of that, that
17  A. Right. 17 meant there was no further treatment option
18 COFFEY, Q.C.: 18 available based upon hormone status. Isthat
19 Q. And he says, "May be seen" from his 19 your understanding?
20 perspective, "as raising their hopes for 20 MR. TILLEY:
21 treatment possibilities’. 21 A. | can't say that with confidence.
22 MR. TILLEY: 22 COFFEY, Q.C:
23 A. Uh-hm. 23 Q. Okay. I'm trying to get some sense for the
24 COFFEY, Q.C. 24 Commissioner how much you, yourself, really
25 Q. Now what does that suggest to you about Mr. 25 knew about this.
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1 MR.TILLEY: 1 MR. TILLEY:

2 A. Yeah. | mean, | wasworking on the basis that 2 A. That'scorrect.

3 if there wasno changein theresult, the 3 THE COMMISSIONER:

4 patient would be advised that there's no 4 Q. Now, wasthere ever any discussion about not

5 change in the result. 5 telling the patients whose tests were

6 COFFEY, Q.C.: 6 negative?

7 Q. Andyour understanding was that was good news 7 MR.TILLEY:

8 from the patient’s perspective or not good 8 A. No.

9 news, or did you have any view? 9 THE COMMISSIONER:

10 MR. TILLEY: 10 Q. Okay. So,whenthe decision was made that
11 A. Well, my sensewasthat the information that 11 there would be no revelation until the results
12 had been provided on which their physicians 12 were back -
13 had made their original decision was still 13 MR. TILLEY:
14 holding, so there was simply from my 14 A. Yes.
15 perspective on this, no change to be expected 15 THE COMMISSIONER:
16 in the treatment. 16 Q. - anl safein assuming that meant until
17 COFFEY,Q.C:: 17 everybody’ s results were back?
18 Q. And putting -- did you ever, yourself, try to 18 MR. TILLEY:
19 put yourself in the patient’ s shoes? 19 A. No.
20 MR. TILLEY: 20 THE COMMISSIONER:
21 A. | put myself inapatient’s shoes every day 21 Q. Okay.
22 that | wasinthat organization, so to say 22 MR. TILLEY:
23 that | understood this issue and the 23 A. | was working on the assumption that as
24 intricacies of it would be a major 24 results came back, we would be making efforts
25 overstatement. 25 to communicate with the patients.
Page 58 Page 60

1 COFFEY, Q.C. 1 THE COMMISSIONER:

2 Q. Seewhat -- 2 Q. Okay, but youmust have known that with a

3 THE COMMISSIONER: 3 thousand patients or even if you thought there

4 Q. I'msorry, Mr. Coffey -- 4 were 900, you wouldn’t have made very many

5 COFFEY, Q.C.: 5 contacts without the whole world knowing. As

6 Q. Goahead. 6 you pointed out yesterday, Newfoundland isa

7 THE COMMISSIONER: 7 small place.

8 Q. Butl justwant to make surethat I'm not 8 MR. TILLEY:

9 confusing things here because | had a view of 9 A. That'svery true, Madam Commissioner. And
10 what | thought had been happening, and | just 10 you'll note in some of the correspondence that
11 want to make sure. From the beginning, let's 11 it wasfelt to belikely that thiswas going
12 go back a step, when you first decided that 12 to become known. In our thinking, we were
13 you -- | mean the organization, not 13 being--on the understanding that the results
14 necessarily you personally. 14 were going to be back alot sooner.

15 MR. TILLEY: 15 THE COMMISSIONER:

16 A. Yes 16 Q. Yes, | understood that from your -

17 THE COMMISSIONER: 17 MR. TILLEY:

18 Q. Whenyou first decided that it was necessary 18 A. Andit wasthe delay that became just another
19 to retest alarge number of patients over that 19 one of the issues that we ran into to

20 period of time from 1997 on up, my 20 frustrate our overall original objectives.

21 understanding is that when that was discussed, 21 THE COMMISSIONER:

22 whatever the pros and cons were or advising 22 Q. Okay. So, when you decided not to tell the
23 patients that this wasin progress, at some 23 patients that the retesting the process was
24 point, a decision was made that there would be 24 ongoing, to delay at least until the

25 no contact until the results were back. 25 commencement of the return of numbers.
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1 MR. TILLEY: 1 THE COMMISSIONER:
2 A Yes 2 Q. So,youknew that you were going to get 900
3 COFFEY, Q.C.: 3 plusresults back. You knew that that was
4 Q. So,in September, when the first of these came 4 going to be alot of communication to alot of
5 back - 5 people. So, my natural instinct, | suppose
6 MR.TILLEY: 6 would be to say that during that six to eight
7 A. Uh-hm. 7 weeks, there would have been a lot of
8 THE COMMISSIONER: 8 scrambling within the quality initiatives
9 Q. -which would have been prior to the story 9 division for the planning process of talking
10 actually breaking, would it not? 10 or sending information to these people.
11 MR. TILLEY: 11 MR. TILLEY:
12 A. Yes 12 A. Yes
13 THE COMMISSIONER: 13 THE COMMISSIONER:
14 Q. But by thetimethe story broke, you had not 14 Q. Now, a least inthe information that | have
15 had this plan in operation for the purpose of 15 so far seen and there may be other information
16 telling everybody? 16 out there that | have not yet seen, so not to
17 MR. TILLEY: 17 pre-judge this kind of thing, but from what |
18 A. What changed after early October wasthat we 18 have so far seen, there's not a lot of
19 would actually go out and call patients in 19 indication that that was happening. Now, tell
20 advance to say that your resultsare being 20 meif I’m wrong and what was happening.
21 tested. The origina plan had been to wait 21 MR.TILLEY:
22 until we had something to tell the patient 22 A. Commissioner, what | can speak to were the
23 about their results. 23 parameters that we were using in terms of the
24 THE COMMISSIONER: 24 intent of the communications. The actual
25 Q. Yes. No. | understand that, but 1I'm just 25 mechanics as to how that was going to be done
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1 trying to follow the sequence through. Asyou 1 inthe quality initiatives department, I’'m
2 point out, you thought that the results, in 2 really not in a position to speak to.
3 fact, would be back in the space of six to 3 THE COMMISSIONER:
4 eight weeks. 4 Q. Okay. Soyou knew the overal scheme, but the
5 MR.TILLEY: 5 nitty-gritty of how that was going to work or
6 A. Yes 6 who was working on gathering the information
7 THE COMMISSIONER: 7 and all that sort of thing, you can’'t speak
8 Q. Andtherefore, you would be in apositionto 8 to?
9 contact everyone within that timeframe. 9 MR.TILLEY:
10 MR. TILLEY: 10 A. No,Maam.
11  A. Yes 11 THE COMMISSIONER:
12 THE COMMISSIONER: 12 Q. Okay. So, | shouldlook to Ms. Pilgrim for
13 Q. So, if you believed the results would be back 13 that?
14 between six and eight weeks, | assume that 14 MR. TILLEY:
15 there was a great deal of planning which would 15 A. Wdl, shewould be more familiar with it and
16 have taken place during the six to eight weeks 16 then, of course, the director that reported to
17 about the communication process, given your 17 her.
18 own plan. 18 THE COMMISSIONER:
19 MR. TILLEY: 19 Q. Okay, thank you. Sorry, Mr. Coffey, | doneit
20 A. Uh-hm. 20 again.
21 THE COMMISSIONER: 21 COFFEY, Q.C:
22 Q. Whichwas to notify only when results came 22 Q. No, no, Commissioner. Now, Mr. Tilley, on the
23 back. 23 point, you have told us, in fact, thefirst
24 MR.TILLEY: 24 day you testified, that afternoon, you told
25  A. Uh-hm. 25 the Commissioner that it was your view that if
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1 we can help even one patient, we will conduct 1 help them any further than we already havein
2 the retesting. 2 the past.
3 MR. TILLEY: 3 MR. TILLEY:
4 A Right. 4 A. Notthrough thisretesting process. That's
5 COFFEY, Q.C. 5 correct.
6 Q. Andyou understood at thetime, large scale 6 COFFEY, Q.C.:
7 retesting would be involved? Like hundreds? 7 Q. If wecould back then to P-0092. Yes, it'son
8 MR. TILLEY: 8 the screen there now. And the third sentence
9 A. Hundreds. 9 of Mr. Boone'se-mail. "Notifying these
10 COFFEY, Q.C.: 10 people may be seen as raising their hopes for
11 Q. Yes. The idea being, | take it, if you 11 treatment possibilities’. Notifying them that
12 retest--if even on person’s results were to 12 their results may, in future, change depending
13 change, you would be able to help them? 13 on what the retest says, he suggests that that
14 MR. TILLEY: 14 may be raising their hopes which is
15 A. Yes 15 consistent with your suggestion that if we can
16 COFFEY, Q.C.: 16 help even one patient, we'll do the retesting.
17 Q. Suggesting that if the person’s--by offering 17 MR. TILLEY:
18 further treatment. 18 A. Uh-hm.
19 MR. TILLEY: 19 COFFEY, Q.C.
20 A. Yes 20 Q. Andwherel’m going with thisisthis, did you
21 COFFEY, Q.C. 21 have any understanding, having espoused the
22 Q. Suggesting that if a person’sresults did not 22 view that if we can help even one, we'll do
23 change, you would not be in a position to help 23 al theretesting, astowhat position that
24 them. 24 put the patients whose results didn’t change?
25 MR. TILLEY: 25 MR. TILLEY:
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1 A, Wdl, if the resultshad changed and that 1 A. No, | didn't know that issue.
2 information was the basis on which the 2 COFFEY, Q.C.:
3 clinician had madethe decision, then my 3 Q. Thefact that aninformed patient or patient
4 assumption would be that wouldn’t result in a 4 who was actually clinically aware of the fact
5 change in treatment. 5 the retest results not changing, the
6 COFFEY, Q.C.: 6 significance of being told that there are no
7 Q. Youwouldn't beable to helpthem further, 7 further treatment options we can offer you in
8 right? For al the patients whose results 8 thisregard, did that factor into the choice
9 didn't change--you see, when you phrase 9 to use a patient relations offer to contact
10 something, if we can help even one patient, 10 those patients as opposed to a physician to
11 we'll do the retest. 11 contact the patients?
12 MR. TILLEY: 12 MR. TILLEY:
13 A. Andthat was clearly how we spoke about this. 13 A. No, | think that was more an issue of reality.
14 COFFEY, Q.C.. 14 The fact that we would be able to get enough
15 Q. What I'm getting at isthis, isthat that 15 physicians to start taking on this process, |
16 suggests, doesn't it, that if atest result or 16 suspect, would be fairly closeto impossible.
17 more than one test result changes, we will be 17 COFFEY, Q.C.:
18 ableto help, wethink wemay beable to 18 Q. Now, if wecould, please, Exhibit P-0359
19 further help patients whose results do change. 19 please.
20 That's correct, isn't it? 20 REGISTRAR:
21 MR. TILLEY: 21 Q. I’'msorry, what was that number?
22 A Yes 22 COFFEY,Q.C.
23 COFFEY, Q.C: 23 Q. P-0359. | apologize, Registrar. Now, sir,
24 Q. Suggesting that for the patients whose results 24 Thisis--on page 2 in thefirst of this e-mail
25 do not change, we will not be in a position to 25 exchange from Carolyn Chaplin who is indicated
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1 to have an e-mail address for the government 1 COFFEY, Q.C.
2 of Newfoundland and Labrador at thetime, to 2 Q. Youd agreewith that. So, if the message was
3 yourself. Wednesday, October 19 at 2101 3 being lost, | takeit, that might be simply
4 hours, 2005, one minute after 9:00 p.m. 4 because people consciously chose not to get
5 "Subject, checking in. George, just checking 5 the message out. That's entirely possible.
6 in to see how you're making out with the 6 MR. TILLEY:
7 breast cancer retesting issue. It seemsto be 7 A. Well, there could bea partial explanation.
8 really be sticking inthe media. The media 8 Though it could also be that someof the
9 seems to be losing the message that work was 9 pointsthat were being raised during those
10 ongoing behind the scenes while awaiting test 10 interviews weren't aways covered.
11 results. Unfortunate it played out thisway. 11 COFFEY,Q.C::
12 Hopeall iswell". And she goeson totalk 12 Q. Andsir, if youlook back here, your response
13 about the budget process. If I could, Ms. 13 to her later on that evening, you said in the
14 Chaplin at that point, you would have 14 second paragraph, "The lab issue was certainly
15 understood, was working where? 15 hanging on. We have had multiple discussions
16 MR. TILLEY: 16 about the path we took on this, still believe
17 A. I'm assuming she’s moved on from the 17 itwasin the best interest of the patient.
18 Department of Health and | see budget, so I'm 18 Having said that, | think it is safe to say
19 just assuming she may be over in the 19 that it wasacatch 22, not everyone would
20 Department of Finance. 20 agreeinthe end. | am somewhat disappointed
21 COFFEY, Q.C. 21 with the Cancer Society comments. We have been
22 Q. Well, she'sin the Confederation Building 22 briefing Peter Dawe, but it seemsto have been
23 anyway. 23 of little benefit, at least from the media
24 MR.TILLEY: 24 perspective. Obviously, we are oversensitive
25 A Yes 25 and | recognize that everyone has ajob to do.
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1 THE COMMISSIONER: 1 Unfortunately, the usual editing of the
2 Q. Wadll, there' s areference there to the point | 2 interviews that Bob Williams has done always
3 was raising with you earlier which is the work 3 seems to cut some of the key messages short,
4 going on behind the scenes. But once again, 4 so this weekend we will be putting adsin the
5 what she’sreferring to, | should ask somebody 5 various newspapers across the province
6 ese 6 explaining what thisisall about. Tomorrow
7 MR.TILLEY: 7 we will start calling patients to advise where
8 A. | guessthat would be related to pulling out 8 their specimen isin terms of the expected
9 the dlides and the retesting that’ s been going 9 availability of theretest results, and in
10 on, external reviews that had been initiated. 10 some cases provide results where we have them.
11 Those are the sort of things that pop to my 11 | have talked to the CEO of Mount Sinai to see
12 mind. 12 if wecan expedite theretesting process.
13 THE COMMISSIONER: 13 I’ve also started investigating where we can
14 Q. Right, thank you. 14 put thisissue nationally since this appears
15 COFFEY, Q.C.: 15 to be more than alocal problem. One of my
16 Q. Now, of course, to befair tothe media, at 16 CEO colleagues in Ontario, who isalso an
17 thetime time other than theinitial week, 17 oncologist, told me earlier tonight it isa
18 during the week of October 2, 3 and 4, we had 18 grey test. Onthe budget issue, I'm feeling
19 seen e-mail yesterday where, at least, some 19 we are heading in the wrong direction. The
20 people within your own organization, 20 restructuring savings put forward by treasury
21 communications people and the Department of |21 board are provingto be unredistic, the
22 Health didn't seem all that interested, did 22 devolving of services from the department
23 they, in keeping the matter before the media. 23 costly, and thetypical annual growth in
24 MR.TILLEY: 24 health care costs are clearly out of reach.
25 A. Yes 25 Getting savings from staff reductions seem
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1 impossible, particularly in the rural. | have 1 you’ ve made these comments in October, you're
2 agrowing concern that the expectationsfor 2 about six monthsinto the job, | suppose, as
3 this organization are beyond reach. Inany 3 CEO?
4 event, we will continueto do our best." So 4 MR. TILLEY:
5 when you responded to Ms. Chaplin that 5 A. Wdl, | wouldn't say it’'s behind me.
6 evening, they’re frank comments, aren’t they? 6 COFFEY, Q.C.:
7 MR.TILLEY: 7 Q. Behind you, well, | suppose you -
8 A. Yes 8 MR. TILLEY:
9 COFFEY, Q.C.: 9 A. (Unintelligible) but -
10 Q. AndI’'mgoing to suggest toyou at thetime 10 COFFEY, Q.C.:
11 they were honest comments? They were your |11 Q. But behind youin the sense of, you know,
12 honest views at the time? 12 you've moved out of the position, you' ve moved
13 MR. TILLEY: 13 on.
14 A. Yes 14 MR. TILLEY:
15 COFFEY, Q.C.: 15 A. I'msorry. Moved from -
16 Q. Now, you had mentioned the conversation with |16 COFFEY, Q.C.:
17 the CEO of Eastern Health, you had mentioned 17 Q. No, the CEO of Eastern Health -
18 the oncologist colleague, this Dr. Bell, isn't 18 MR. TILLEY:
19 it, | believe? 19 A. -theHealth Care Corporation.
20 MR. TILLEY: 20 COFFEY, Q.C..
21 A. Yes 21 Q. No, the Health Care--no, not so much at this
22 MR. SIMMONS: 22 time, isyou were six months--I’m talking now
23 Q. -theceoof Mount Sinai? 23 aswe sit here now, asyou sit here now.
24 COFFEY,Q.C.. 24 MR. TILLEY:
25 Q. No. Theceo of Mount Sinai isthere, but as 25 A. You mean today?
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1 well, the oncologist aswell that Mr. Simmons 1 COFFEY, Q.C.:
2 isreferencing in the same paragraph? 2 Q. I'masking the question in this context.
3 MR. TILLEY: 3 MR. TILLEY:
4 A. |think you had said CEO of Eastern Health. 4 A Okay.
5 COFFEY, Q.C. 5 COFFEY, Q.C.
6 Q. | apologize, | apologize. CEO of Mount Sinai 6 Q. Looking back at your comment then -
7 and the CEO--you' d hardly have a conversation 7 MR. TILLEY:
8 with yourself. 8 A. Oh,yes
9 MR. TILLEY: 9 COFFEY, QC.
10 A. I'vehad many of those. 10 Q. -in thefall of October, 05, did really
11 COFFEY, Q.C.. 11 while you were there, did anything--your views
12 Q. Although, perhaps you have. Perhapsyou've 12 there change at all?
13 certainly felt likeit. 13 THE COMMISSIONER:
14 MR. TILLEY: 14 Q. Mr. Coffey, I'm not surewhat you're asking
15 A. MorethanI'd like to acknowledge. 15 the witness.
16 COFFEY, Q.C. 16 COFFEY, Q.C.
17 Q. Yes. Andthecolleague, though, in Ontario, 17 Q. Okay, | apologize. Here'swhat I’m getting
18 Dr. Bell, the oncologist is referred to there. 18 at, I'm sorry, Commissioner.
19 And again, thiswill help the Commissioner put 19 THE COMMISSIONER:
20 thisin some kind of temporal context. 20 Q. Viewsabout what?
21 MR. TILLEY: 21 COFFEY,Q.C.
22 A. Yes 22 Q. About finance.
23 COFFEY, Q.C. 23 THE COMMISSIONER:
24 Q. Okay. Intermsof the budgetary issues, now 24 Q. Okay.
25 being ceo of Eastern Health is behind you now, |25 COFFEY, Q.C.
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1 Q. Finance, the financing. Because you're 1 Q. And the collapsing of--okay.
2 telling Carolyn Chaplin, they’re asking for 2 MR.TILLEY:
3 money that we can’ t--savings we can't provide? 3 A. Sowiththe budget exceeding $900 million and
4 MR. TILLEY: 4 having the Health Care Corporation comprised
5 A. Yes Thiscould take another two weeks on the 5 approximately half, give or take afew tens of
6 Inquiry. 6 millions, then the question waswheream |
7 COFFEY, Q.C.: 7 going to find the savings. There was an
8 Q. Okay. But- 8 expectation even before, well, maybe it wasin
9 MR.TILLEY: 9 January, before we officially became
10 A. Let megiveyou my opinion. 10 appointed, that work had been done, I'm
11 COFFEY, Q.C.. 11 thinking it was in the treasury board. They
12 Q. Sure 12 would have accessto al of the positions that
13 MR. TILLEY: 13 each of these organizations had in place. So
14  A. When | wasfirst appointed and the other chief 14 they were making decisions as to what
15 executive officers of the other three health 15 positions could be cut out and so on,
16 authorities were appointed, there were a 16 particularly in the administrative area. So |
17 number of conversations that we had with both 17 looked at it, | knew very little about the
18 the deputy minister and the secretary of 18 other half of this organization, which really
19 treasury board, and those discussions were 19 spread over six other entities. And |
20 around the savings that each of the four 20 remember saying to the deputy that, "L ook, |
21 organizations were expected to deliver on. 21 can't say if this expectation that you have to
22 COFFEY, Q.C. 22 be able to cut,” can’'t remember the exact
23 Q. Um-hm. 23 figure, but eight to ten million dollars sort
24 MR.TILLEY: 24 of sticksin my mind, "isan easy one or an
25  A. Atthat point in time having five yearsin the 25 impossible one. | just don't have the
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1 capacity of chief executive officer of the 1 information on which to base that." Clearly
2 Health Care Corporation of St. John’s during 2 thereis aevolution that happens when you
3 which time we had gone through several reviews | 3 restructure organizations, and part of that
4 and what | felt was an admirable effort on the 4 evolutionis upfront if therewasa needto
5 part of the Health Care Corporation of St. 5 make change happen, you needed to have alot
6 John’steam to identify savings, alot of 6 of resources at your disposal to make that
7 which were along the lines of improving 7 happen. Because it wasnot simply bringing
8 clinical efficiency, which means reducing the 8 five or seven identical organizations
9 number of days that a patient may need to stay 9 together. Whilethey were all in the health
10 inanin-patient bed, shifting services away 10 care system, they were all very different, not
11 from the in-patient population to an 11 particularly so or just only soin terms of
12 outpatient setting which alows you 12 their mandates, but all of the systems issues,
13 effectively to reduce the number of our beds 13 al of the policies, how they do their
14 and associated staff. We had trimmed down the 14 accounting, you know, it was a massive
15 number of managers beyond which | wasreally |15 process. So | guess by thistime, whichis
16 feeling comfortable about. So to haveto go 16 six monthsinto therole, | still hadn’t seen
17 into a situation now where there was awhole 17 away to achieve the original targets that
18 new expectation that this had to be shrunk 18 were being put on me.
19 even further. 19 COFFEY, Q.C.:
20 COFFEY, Q.C. 20 Q. Didyou ever--my question really wasdid you
21 Q. Andthisisin context, the situation you're 21 ever seeaway?
22 talking about is Eastern Health? 22 MR.TILLEY:
23 MR. TILLEY: 23 A. After having gone through the Health Care
24  A. That'scorrect. 24 Corporation we started feeling in year seven
25 COFFEY, Q.C. 25 or eight the organization starting to feel
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1 like it was coming together and that we were 1 board are proving to be unrealistic." Did you
2 talking the same language. So | would often 2 ever actually meet them, those restructuring
3 think about that experience in terms of 3 savings?
4 whether it would be equated here. Thisone 4 MR. TILLEY:
5 was even more complex becauseweweredealing | 5 A. Theactua specific cost reduction factors
6 more than just hospitals, we were taking on a 6 that they had, my recollection is, no, we did
7 much larger continuum of care, pluswe had a 7 not.
8 rural element that | certainly had not had any 8 COFFEY, Q.C.:
9 exposure to up until that point in time. 9 Q. Okay.
10 COFFEY, Q.C.: 10 MR. TILLEY:
11 Q. Sowhat I’'m asking you is you stayed until the 11 A. Certainly not within the time parameters that
12 summer of '07, okay. You had saidto Ms. 12 they had been looking for.
13 Chaplin that evening, "We are heading in the 13 COFFEY, Q.C.:
14 wrong direction”, at least in your view. Did 14 Q. Okay.
15 you continue to head in the wrong direction, 15 MR. TILLEY:
16 from your perspective now, interms of what 16 A. Now, it'sbeen nearly a year since |’ ve been
17 you're talking about here? 17 out of the organization -
18 MR. TILLEY: 18 COFFEY, Q.C.:
19 A. Wadl, I don't think anything has changed. 19 Q. Sure
20 There are afew larger organizationsin this 20 MR. TILLEY:
21 country, so the sizecan be said to be 21 A. - somaybe they’'ve pulled some miracles off
22 manageable, but there'sa lot of support 22 since then.
23 systemsthat would need to be in place to 23 COFFEY, Q.C.
24 really insure that that works appropriately. 24 Q. But from the perspective at the time, and this
25 | think there was a particular challenge when 25 iswhat 1I'm getting at, Mr. Tilley, is is
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1 you have an organization that has both 1 this, isis that you're getting pressure,
2 tertiary responsibilities and rural 2 financial pressure or pressure to keep costs
3 responsibilities because of having the 3 down orto lower costsin certain areas,
4 responsibility to be making decisions asto 4 you've told the Commissioner that. Interms
5 how much doyouinvest ina servicethat's 5 of that,] mean, did you push back with
6 needed for the whole province versus having to 6 treasury board and tell them, "L ook, it’s just
7 make a decision as to whether the weight of a 7 not doable."?
8 particular servicein a smaller community 8 MR. TILLEY:
9 would outweigh the provincia issues. 9 A. Wehad that ongoing conversation particularly
10 COFFEY, Q.C.: 10 with officias in the Department of Health.
11 Q. Yeah. 11 COFFEY, Q.C.
12 MR. TILLEY: 12 Q. Okay. And| takeit then that thiswasn't a
13 A. Andonceyou get into therural areas, there's 13 new experience, thishad been going on for
14 another element that entersinto your decision 14 years, thiskind of pressure to reduce costs
15 making, and that can be the fact that some of 15 and the resistance from people such as
16 these facilities become your or are your only 16 yourself saying, "No, you know, there’sonly
17 employer. So there's oneelement of the 17 so far we can go." Isthat -
18 health care and there's another element of 18 MR. TILLEY:
19 employment. 19 A. That would be avery accurate statement.
20 COFFEY, Q.C: 20 COFFEY, Q.C:
21 Q. Sowith respect to here you' ve referred to the 21 Q. Sure. If we could, please, Exhibit P-093?
22 typical annual growth in health care costs, 22 Actually, | apologize, could we just go back
23 bearing that in mind, and the devolving of 23 to P-0144, please? | apologize, Commissioner.
24 services from the department is costly. "The 24 P-0144. Just on this--scroll down the page a
25 restructuring savings put forward by treasure 25 bit here. Thank you. Mr. Tilley, two other
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1 things | wanted to ask you about here. You've 1 we talk about that yesterday?
2 written back to Ms. Chaplin saying, 2 COFFEY, QC.:
3 "Unfortunately, the usual editing of the 3 Q. Yes well he emailed you at varioustimes,
4 interviews." 4 yEs.
5 MR. TILLEY: 5 MR. TILLEY:
6 A. Um-hm. 6 A. Yes. So,you know, Peter Dawe was well known
7 COFFEY, Q.C.: 7 to me and you referenced yesterday or reminded
8 Q. "BobWilliams has doneaways seemto cut 8 me that he was actualy onthe board of
9 short some"--1"m sorry, "to cut some of the 9 directors of the Health Care Corporation of
10 key messages short.” So | takeit you were 10 St. John's, so having a telephone conversation
11 acutely aware long before ER/PR came up that 11 with him would not be unredlistic or
12 media editing of interviews can cut key 12 unexpected. Dr. Williams, I'm not sure at
13 messages short? 13 what point in time, had started to have some
14 MR. TILLEY: 14 dialogue with Mr. Dawe so that we could keep
15 A. Yes. 15 him informed with regards to things that were
16 COFFEY, Q.C.: 16 happening. So my assumption by that timeis
17 Q. Andyou've point out, "So this weekend," which |17 that perhaps Mr. Dawe was making some comments
18 would be presumably the weekend following |18 and that, you know, maybe the briefings were
19 October 19th, be the weekend probably of the 19 not as valuable as we thought they were going
20 22nd of October, you're going to run 20 tobe. But | just went onto say that, you
21 advertisements.  Can you tell the 21 know, we were sensitive, overly sensitive
22 Commissioner, you know, looking back on it, 22 because thisis an issue that’simportant to
23 how it was that you didn’t have the ads ready 23 us and it really would be unredlistic to think
24 to go on October 27? 24 that Mr. Dawe, as an advocacy group, is going
25 MR. TILLEY: 25 to come out and say, "Well, look, I'm
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1 A. | assumethat they weren't available at the 1 comfortable with what Eastern Health is
2 time. 2 doing," that was unrealistic to be thinking.
3 COFFEY, QC. 3 COFFEY, QC.
4 Q. Because we' ve seen e-mails this morning about 4 Q. Doyou recal what it was that, you know, you
5 buying advertising and these e-mails arethe 5 were disappointed about, though?
6 middle of October - 6 MR. TILLEY:
7 MR. TILLEY: 7 A. Other than the fact that there were -
8 A. Yes, right. 8 COFFEY, Q.C.:
9 COFFEY, Q.C.: 9 Q. That hewasbeing critical?
10 Q. -soit'sleft until then. 10 MR. TILLEY:
11 MR. TILLEY: 11 A. No. | think it wasimplying that there was
12 A. Right. No, | don’t have an answer for that. 12 nothing happening or no information, I"'m not
13 COFFEY, Q.C.: 13 sure exactly what it was, but | thought there
14 Q. And you aso refer to, "I am somewhat 14 was an element there that -
15 disappointed with the Cancer Society comments. |15 COFFEY, Q.C.:
16 We' ve been briefing Peter Dawe, but it seems 16 Q. Wadl,if I could, Mr. Tilley, thisis the
17 to be of little benefit, at least from the 17 middle of October, right, you still haven't
18 media perspective. Obviously weare over 18 published your advertisements, correct?
19 sensitive and | recognize that everyone has a 19 MR. TILLEY:
20 jobtodo." Now, doyou recall what it was 20 A. That'sright.
21 that disappointed you about Mr. Dawe's 21 COFFEY, Q.C.
22 comments at the time and did you ever contact 22 Q. Other than theinitial interviews, October,
23 him about it at that point? 23 you know, the October 2nd story and the
24 MR. TILLEY: 24 initial interviews afterward. I'm not
25 A. | recall Mr. Dawe e-mailing me about--didn’t 25 suggesting Dr. Williams wasn't interviewed at
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1 some points after a couple of times. But your 1 "we will start" -
2 communications people were certainly not 2 MR.TILLEY:
3 interested in drawing attention to the issue, 3 A. Excuse me, what -
4 were they, based upon the e-mails we looked 4 COFFEY, Q.C.
5 at? 5 Q. I'm sorry, it's a the very bottom, |
6 MR.TILLEY: 6 apologize.
7  A. Based upon the e-mails, that’s correct. 7 MR. TILLEY:
8 COFFEY, Q.C.: 8 A. Okay, sorry.
9 Q. Yes. S0, foran advocate on behalf of the 9 COFFEY, Q.C.:
10 Canadian Cancer Society to be complaining in 10 Q. No, that’s my fault.
11 the middle of October publicly that there'sa 11 MR. TILLEY:
12 lack of information forthcoming from Eastern 12 A. Okay.
13 Health about this issue, that’s not surprising 13 COFFEY, Q.C.:
14 adl, isit? 14 Q. You say, "As well," this is the second
15 MR. TILLEY: 15 sentence in the last paragraph, "Aswell today
16 A. No. And ]I think you can read that into my e- 16 wewill start calling al patientswho are
17 mail. 17 being retested to advise them of when their
18 COFFEY, Q.C.: 18 results can be expected. We are hoping we can
19 Q. Yes. What wasthe point of having Mr. Dawe |19 conclude that next week." Okay?
20 briefed? 20 MR. TILLEY:
21 MR. TILLEY: 21 A. Yes
22 A. Wéll, because he had e-mailed me about looking |22 COFFEY, Q.C.:
23 for some more information at one point in time 23 Q. Sowhy wasthe decision made at this point in
24 and | had asked or referred, | may have even 24 time to call the patientsor to actually
25 met with him with Dr. Williams at one point in 25 contact theindividual patients? Because
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1 time, and it was felt to have a good 1 there' d been all that resistance before about
2 discussion--it was felt that that was a good 2 contacting individual patients from the
3 discussion with him and | think Dr. Williams 3 oncologists.
4 was keeping him in the loop. There was 4 MR. TILLEY:
5 certainly no expectation on hispart to be 5 A, Wdl, I think -
6 taking any position other than that of the 6 COFFEY, Q.C.:
7 Canadian Cancer Society. 7 Q. Andwelooked at an e-mail yesterday that you
8 COFFEY, Q.C.: 8 were about to--and "I’ll have to talk to Kara
9 Q. Now,dir, intermsof, if we could, I’m sorry, 9 Laing,” | think, in one of your notes,
10 Commissioner, please, Exhibit P-0093? Thisis 10 reconsider theidea of not contacting the
11 an e-mail from yourself on October 20th, 2005, 11 patients before the results are back.
12 9:29 am. This, | takeit, isto the board of 12 MR. TILLEY:
13 directors? 13  A. Yes
14 MR.TILLEY: 14 COFFEY, Q.C.
15 A. Yes 15 Q. What happened between the board of trustees or
16 COFFEY, Q.C.: 16 the--the board of trustees briefing on
17 Q. Orboard of trustees, | apologize. It isa 17 September 21 or your CEO tele-conference on
18 board of trustees. And you’ re forwarding them 18 October 4th, because that’sthetwo sets of
19 a cBC National transcript, refer to it 19 notes we looked at. Something happened
20 becoming a national issue and your discussions |20 between those dates and now about thisissue.
21 with cPsl and your CEO colleagues in Toronto, 21 MR.TILLEY:
22 Mr. Bell, or Dr. Bell. Andyou aretelling 22 A. Wéll, theissuethat I--the only issuel can
23 them about your advertisement campaign which |23 recall isjust a general discussion about
24 is about to begin. Now, you do say, "Aswell 24 whether the public or the patients who were
25 today," that would be Thursday, October 20th, 25 directly impacted here werefeltto need to
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1 have direct contact to say that they are 1 had been occasioned by Ms. Dawe at 5:55 p.m.
2 involved in this and therefore given a 2 the day before, October, 19th, having sent you
3 specific heads up. 3 and her, you and Susan Bonnell an e-mail, same
4 COFFEY, Q.C.. 4 subject. And it says, "Hi," that’s Ms. Dawe,
5 Q. Doyouknow if Dr. Laing was talked to about 5 "I just heard on cBc that Peter Dawe and Anne
6 this or other oncologists? 6 Kearney are on the Call-In Radio Noon tomorrow
7 MR.TILLEY: 7 regarding the breast cancer issue." Now, sir,
8 A. | can't specifically say that, no. 8 looking at that exchange of e-mailsinvolving
9 COFFEY, Q.C.: 9 your director of communications, the chair of
10 Q. Sothedecision togo ahead and contact the 10 the board of trustees and yourself, you know,
11 individual patients to tell them about the 11 that certainly seemsto suggest that there was
12 retesting, as far as you know, could have been 12 adesire onthe part of Eastern Health to
13 done without asking the oncologists about it? 13 avoid speaking publicly in the media about ER
14 MR. TILLEY: 14 and PR, doesn’t it?
15 A. | can't recall whether that discussion went on 15 MR. TILLEY:
16 unless there's something in my notes that 16 A. Wdl, theway | read that one, Anne Kearney is
17 might help me with the discussion. 17 not a person who had been involved in this
18 COFFEY, Q.C.: 18 particular laboratory issue. Herissue is
19 Q. If wecould, please, look at Exhibit P-0361? 19 more focused, | believe, onthe screening
20 Now, this isan e-mail, sir, from Susan 20 side. And sothe issuewould bethat we
21 Bonnell, October 20th, 2005 at 11:50 am. to 21 certainly wouldn’t be expecting her -
22 Joan Dawe and to yourself, it’s copied to Dr. 22 COFFEY, Q.C.
23 Williams. The subject is, "Re: cBC Tomorrow, 23 Q. Sure
24 Radio Noon Call-In Show." Andit says, "Anne |24 MR.TILLEY:
25 Kearney will be appearing on Crosstalk this 25 A. -to be speaking about that issue.
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1 afternoon. She has been assured by Anne 1 COFFEY, Q.C.:
2 Budgell that the focuswill beher breast 2 Q. But there were alot of people in your
3 cancer research and breast screening, not ER 3 organization who were apparently quite capable
4 and PR. We have prepared afew messagesin 4 of speaking about it, so why note send one of
5 the event that she gets callsregarding this 5 them along, aswell?
6 issue. She will not be speaking as a 6 MR.TILLEY:
7 spokesperson for this organization. Also, she 7 A. Wdll, thenit wasgoing to change the whole
8 will be talking with Peter, they are driving 8 nature of the topic.
9 to the studio together, about her desire to 9 COFFEY, Q.C.:
10 stay away from thisissue. We talked about 10 Q. Andwe look at Ms. Bonnell’se-mail to Ms.
11 the possibility of pulling out of the 11 Dawe, she says, "If thisis about ER and PR,
12 interview but | fell that if we do that, Peter 12 Annewill not be going.” I’m going to suggest
13 and Anne Budgell will have no motivation to 13 to you at the time the attitude within Eastern
14 stay away from the issue. | think it’s better 14 Health was if it'sabout ER and PR, no one
15 that Anne Kearney is there redirecting the 15 will be going?
16 topic back to breast screening.” And when we 16 MR. TILLEY:
17 look below that, the predecessor e-mail to 17 A. No.
18 that was a message from Susan Bonnell at 9:17 18 COFFEY, Q.C.:
19 am. that morning to yourself and Ms. Dawe on 19 Q. Isthat-
20 the same subject saying, "Ms. Dawe, we are 20 MR. TILLEY:
21 dealing with thisnow. If thisabout ER and 21 A. No, | can't say that because | seem to
22 PR Anne will not be going." Presumably that’s 22 remember discussions about having physicians
23 AnneKearney. "I'll send you an update." And 23 on Crosstalk or something. | can’'t remember
24 | just read you the update. And a predecessor 24 exactly, but | suspect that Anne herself would
25 message, finaly. Her responseto Ms. Dawe 25 have been very uncomfortable if that wasthe
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1 issue. 1 place, we'll take the morning break.
2 COFFEY, Q.C: 2 COFFEY, Q.C:
3 Q. Yeah. How about at that point in time, what 3 Q. Ifl could, please--yes, please, Commissioner,
4 was the organization' s attitude overall, from 4 we'll break now. Thank you.
5 your perspective, to being involved in media 5 THE COMMISSIONER:
6 discussions about it? 6 Q. Fifteen minutes.
7 MR.TILLEY: 7 (RECESS)
8 A. Wadll, generally speaking the whole concept of 8 THE COMMISSIONER:
9 approaching the patients was where we were 9 Q. Mr. Coffey.
10 putting a lot of the energy, one-on-one 10 COFFEY, Q.C.:
11 contact, follow-up with the individual 11 Q. Thank you, Commissioner. If | could, Exhibit
12 patients. The idea of thinking about what the 12 P-0363, please? Now, Mr. Tilley, thisisan
13 organization’srole wasvis-a-visthe media 13 e-mail from Peter Dawe, October 20th, 2005 at
14 was that that was a secondary issue and the 14 3:58 p.m., it'sto Susan Bonnell, but it's
15 primary issue was a direct contact. 15 copied to yourself and Dr. Robert Williams and
16 COFFEY, Q.C.: 16 the subject is "Media Coverage”. And he says,
17 Q. Sir, now you're running public advertisements 17 after greeting Susan he says, "Just to let you
18 now. 18 know that the interview with methat ran on
19 MR. TILLEY: 19 The National last night was taped on Monday
20 A. Yes 20 morning." And | point out thisis Thursday,
21 COFFEY, Q.C. 21 thise-mail is. "l understand that thereis
22 Q. You'reabout to buy, you're buying them? 22 some--there was," sorry, "some concern about
23 MR. TILLEY: 23 my call for more direct information. After
24 A. Right. 24 speaking with Bob Williams late yesterday
25 COFFEY, Q.C.: 25 afternoon | am pleased to hear that Eastern
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1 Q. Socertainly contact through the mediawith 1 Health will be having direct contact with all
2 patients - 2 the women who are being retested. Any
3 MR.TILLEY: 3 prospectus put forward by me on this topic
4 A Right. | didn't say - 4 have been reflective of the feedback ccsis
5 COFFEY, Q.C.: 5 receiving from the public. | believethat is
6 Q. Andcomplaining - 6 the roleof this organization." So, Mr.
7 MR.TILLEY: 7 Tilley, | takeit that e-mail, in fact,
8 A. -itwasa non-issue, | wassaying it wasa 8 reflects what | was suggesting to you before
9 secondary issue. 9 the break, which was is that it wasn't
10 COFFEY, Q.C.: 10 surprising that as up to this point individual
11 Q. Okay. Andyou'recomplaining about the fact 11 women had not been contacted about this?
12 the media are cutting off the key messages 12 MR. TILLEY:
13 that Dr. Williams was trying to get out? 13 A. No, that'scorrect, sir.
14 MR.TILLEY: 14 COFFEY, Q.C.
15 A. Yes 15 Q. It'snot surprising that he was complaining
16 COFFEY, Q.C.. 16 about it. And he was now thanking you -
17 Q. So wouldn't it have made more sense to 17 MR. TILLEY:
18 actually be more engaged with the media at the 18 A, Um-hm.
19 time? 19 COFFEY, Q.C.:
20 MR. TILLEY: 20 Q. Or thanking Susan and yourself and Dr.
21 A. Looking back, Mr. Coffey, | can’t disagree. 21 Williamsfor having taken that step to have
22 COFFEY, Q.C. 22 direct contact.
23 Q. Um-hm. 23 If we could, please, Exhibit P-0364 and
24 THE COMMISSIONER: 24 this, I'm sorry, | identify this now,
25 Q. Mr. Coffey, whenever you can find aconvenient |25 Commissioner, because Mr. Tilley has referred
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1 to this series of conversations earlier. Now 1 was starting to learn and | have to refer back
2 thisis an e-mail from yourself, Thursday, 2 to theliterature.
3 October 20th, 2005 at 4:08 p.m. to Robert 3 COFFEY, Q.C.:
4 Bell. You've copieditto Bob Williamsand 4 Q. Yes
5 this evidences or thanks him for the 5 MR. TILLEY:
6 opportunity he took to speak with you about 6 A. That was setting acontext for me and trying
7 the matter. And you’ve aready described for 7 to understand how was it that the research
8 us what went on, | take it, in that 8 from the Europeans and the Americans had not
9 conversation. Thisisthis oncologist? 9 seen to be widespread in the Canadian context.
10 MR. TILLEY: 10 So here | wastrying to figure out, well who
11 A. Yes 11 would be responsible for putting in the types
12 COFFEY, Q.C.: 12 of standards or the accreditation process that
13 Q. He does say or you do say there, "Our 13 would appropriately address this process? So
14 laboratory clinical chief'--and I'll just 14 | was calling peoplethat | had known in the
15 scroll down atiny bit, it'sthe second last 15 past -
16 paragraph, Commissioner--"will be contacting 16 COFFEY, Q.C.:
17 the two individuals you' ve referenced to aso 17 Q. Goahead, sir. | am certainly listening, you
18 seewhat insight they can offer in terms of 18 go right ahead.
19 national follow. It appearsthat there' sa 19 MR. TILLEY:
20 gapin termsof a nationa entity that can 20 A. | have no doubt of that. The Canadian
21 take the lead with thisissue, sowe will 21 Pathol ogists Association comesto mind. |
22 likely have to take a shotgun approach to the 22 think 1 might have even referenced the
23 follow up and hopethat thereis someone who 23 Canadian Oncologists Association at one point
24 can keep it moving. Inthe meantime, we will 24 intime, now | don’'t know if they would have
25 write the Canadian Association of Pathologists 25 been intricately involved in the standards for
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1 and others that we may subsequently identify. 1 lab process, but I'm sure they would have an
2 I will also seek Phil’s help at thecpsi. 2 interest in the outcome, recognizing the
3 And that’ s Phil Hassen? 3 importance with which they attribute the
4 MR. TILLEY: 4 accuracy of those tests.
5 A Yes 5 COFFEY, Q.C.
6 COFFEY, Q.C.: 6 Q. See on that point, Mr. Tilley, as you've
7 Q. Theclinical laboratory--I’m sorry, laboratory 7 pointed out here inyour e-mail to Dr. Bell
8 clinica chief would be Dr. Cook? 8 that, you know, asamember of the board of
9 MR.TILLEY: 9 the Canadian Patient Safety Institute and you
10 A. Yes. Sorry, | thought you were reading them 10 refer to that, your board membership before.
11 all. 11 MR. TILLEY:
12 COFFEY, Q.C. 12 A. Yes
13 Q. No,and Dr. Bell had infact given you the 13 COFFEY, Q.C.:
14 names of two individuals, two doctors, in 14 Q. Then went back to 2003 or so and it continued
15 fact. 15 on beyond this point, you were on the board
16 MR. TILLEY: 16 for quite awhile.
17 A. Hehad, yes. 17 MR. TILLEY:
18 COFFEY, Q.C.: 18 A. Threetofour years.
19 Q. Andyou passed those on. This--your reference 19 COFFEY, Q.C.:
20 to "there'sa gapin terms of a national 20 Q. Threetofour years, yes, butin '05you' ve
21 entity that cantake the lead with this 21 been on the board for about a couple of years
22 issue", what were you talking about there? 22 and as aboard member, | takeit, that you
23 MR. TILLEY: 23 were surprised, bearing in mind the kind of
24  A. Thewholeissue with regardsto standards for 24 exposure that would give you to the idea of
25 the processing of this particular test. Asl 25 patient safety and standards, presumably, is
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1 it fair to say that you were surprised in the 1 THE COMMISSIONER:
2 summer and fall of ' 05 asto the fact that you 2 Q. No, it may have been my take on it.
3 couldn’t find any standards? 3 MR.TILLEY:
4 MR. TILLEY: 4 A. Becausel'm not one that can easily interpret
5 A. Yes, | wassurprised. 5 aclinical issue, but alot of the things that
6 COFFEY, Q.C.: 6 | took away from what was in theresearch is
7 Q. Yeah 7 the inability of alot of organizations who
8 THE COMMISSIONER: 8 are actualy doing these tests to feel
9 Q. I'msorry, Mr. Tilley, was the implication of 9 confident that they’re doing it accurately;
10 what you said that you believed that there 10 and secondly, because of that, the value or
11 were standards in Europe and in el sewhere, but 11 the appropriateness or the weight that you
12 they were not here because that’s not what | 12 would put in that particular test, in terms of
13 understood from what you were saying 13 making the overall decision about a treatment
14 yesterday. 14 plan.
15 MR. TILLEY: 15 THE COMMISSIONER:
16 A. No, the issue in Europe was about the 16 Q. Okay, sothe problem that you were referring
17 literature, about the problems of these tests 17 to that they at least were discussing in
18 and - 18 Europe, by the fact that it turned up in the
19 THE COMMISSIONER: 19 literature, was the problem of standards, a
20 Q. Yes, that’swhat you said yesterday. 20 standard approach to doing the test?
21 MR. TILLEY: 21 MR. TILLEY:
22 A. Andtherewas similar research that | was-- 22 A. Well, just one step before that, was just
23 that | had heard about that was suggesting 23 talking about the variations that were
24 similar findings, but there was nothing that 24 occurring across Canada in the labs to
25 was being brought to my attention to say that 25 actually be able to consistently deliver or to
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1 this actually was getting the same amount of 1 deliver a consistent outcome on these tests.
2 attention in Canada. And | kept hearing these 2 There were references that | have a vague
3 words about no national standards here. 3 recollection about, suggesting that one third
4 Ontario was theonly place, | learned that 4 of the labs weren't able to accurately come up
5 subsequent or in the middle of all this, that 5 with teststhat were supposed to bein a
6 seemed to have moved itself out of the 6 certain range or another case, 62 percent of
7 national scene and gone on its own with 7 the labs couldn’t accurately identify aresult
8 regards to putting in an accreditation 8 that fell into another particular range, so it
9 program, but other than that, there was 9 seemed to me that there was a lot more
10 nothing that was suggesting that this would be 10 attention being paid to the limitations of the
11 the appropriate way to perform this particular 11 labs in the European context. | can’t speak
12 test. 12 with confidence with regard to whether the
13 THE COMMISSIONER: 13 next step for them wasthat they put in all
14 Q. Just onceagain, just for the purpose of 14 the standards. What | can do isjump to the
15 making sure that | am clear. When| was 15 Canadian scene and then the reality that | was
16 listening to your commentary yesterday about 16 being told is that there’ s no standardsin the
17 the research, you referred specifically to 17 Canadian scene that applies to this particular
18 Europe and the problems with the test. | 18 test and how it should be managed or
19 thought you were in effect saying there were 19 processed.
20 guestionsin Europe about the validity of the 20 COFFEY, Q.C.
21 test as an indicator of the presence of ER and 21 Q. Okay. Exhibit P-0365 please? Now this, Mr.
22 PR. Did | misunderstand you? Wereyou saying |22 Tilley, isan e-mail, October 20th, 2005 at
23 something else? 23 4:10 p.m. to Kenneth Pritzker who was at Mount
24 MR.TILLEY: 24 Sinai and it’sDr. Pritzker, actually, and
25 A. Madam Commissioner, | apologizeif - 25 it's copied to Bob Williams. The subject is
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1 ER/PRtesting and again you wanted to thank 1 point of time. I’'m just trying to reflect on
2 him for having talked with you that morning. 2 my discussion with him. One of the reasons
3 and to have thanked him for being able to get 3 for calling him wasto do whatever | could to
4 some advice from him. You did, you conclude 4 stress the importance of an earlier turnaround
5 the e-mail by saying in the second sentence of 5 on thisissue and he gave me assurances that
6 the last paragraph, "There appears that there 6 he understood the situation that we faced and
7 isagap interms of anational entity who can 7 that they were doing as much as they could to
8 take the lead onthis issue” And thisis 8 help us. The second part of that conversation
9 again, you're repeating to Dr. Pritzker the 9 wegot into waswith regardsto what | was
10 same comment in effect you had made to Dr. 10 learning about this test in particular.
11 Bell. 11 Again, al theliterature and he sort of just
12 MR. TILLEY: 12 continued, acquiesced, | suppose, to the fact
13 A. Right. 13 that yeah, that’swell known. This has been
14 COFFEY, Q.C.: 14 an issue for awhilein this country, that he
15 Q. Now Dr. Pritzker you had spoken to why? 15 had been particularly involved in -
16 MR. TILLEY: 16 THE COMMISSIONER:
17 A. Dr. Pritzker was the lead pathologist in Mount 17 Q. Would this bein the absence of standards?
18 Sinai. | had called him earlier and | believe 18 MR. TILLEY:
19 my telephone log would be ableto helpuswith |19 A, Yes, attention being paid to thesetest in
20 that. 20 particular. And something to the effect
21 COFFEY, Q.C. 21 saying it'sto Newfoundland’ s credit that this
22 Q. Sure, that was back in the summer, in fact, as 22 issue was being investigated or followed up, |
23 it back in the summer or--1 apologize, | 23 can’'t remember exactly how he saidit. So
24 shouldn’t have said - 24 again, thinking I was doing the right thing
25 MR. TILLEY: 25 and | still believe it was the right thing, of
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1 A. I'mthinking it was morein thefall. 1 saying that, you know, we have quite a number
2 COFFEY, Q.C. 2 of patients here that’s impacted by this. If
3 Q. The fal, | apologize, yes. Same day, 3 Ontario is the only one with standards today,
4 actually--yes, Mr. Simmons is saying it's 4 then how many more patientsin this country
5 actually, you had phoned him the same day. 5 could in fact be impacted by this? Sol was
6 There' s aphone call referenced here that you 6 getting theindication from himthat this
7 told both of them that morning. 7 issue needed attention and I’ m not sure if he
8 MR. TILLEY: 8 had actually referred names to me, Mr. Coffey,
9 A. Okay, thank you, Mr. Simmons. He had said to 9 or not. 1'd haveto look at my note to seeiif
10 me - 10 he had.
11 COFFEY, QC:: 11 COFFEY, QC.
12 Q. If I could, just so you're not confused, | do 12 Q. If hehad, sorry?
13 know that, not so much you had contacted him, 13 MR. TILLEY:
14 but his name did come up as arepresentative 14 A. If he had actually sent names of individuals
15 of Mount Sinai much earlier when the retest 15 to me or whether it was Mr. Bell that had sent
16 was being talked abot. 16 me names, but whichever it was, | had sent the
17 MR. TILLEY: 17 names on to Dr. Cook.
18  A. Okay, yes. 18 COFFEY, Q.C.
19 COFFEY, Q.C.: 19 Q. Yes, andweinfact seethat in alittle hit.
20 Q. Soyou may have heard his name before you ever 20 MR. TILLEY:
21 phoned him here in October. 21 A. Okay.
22 MR. TILLEY: 22 COFFEY,Q.C.
23 A. That'spossible. And now that | seethefirst 23 Q. ItwasDr. Bell, actually, you were thanking,
24 sentence about talking to me this morning, 24 | believe, for the names.
25 it'sobvious that that would have been the 25 MR. TILLEY:
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1 A. Okay. 1 think it's better that Anne Kearney isthere
2 COFFEY, Q.C. 2 re-directing the topic back to breast
3 Q. Asitturnsout, the name or one of the names 3 screening.” | appreciated your comment that
4 is of an individual who worked in the 4 ER/PRis not Anne Kearney’ s area of expertise,
5 ingtitution that Dr. Pritzker worked in as 5 okay.
6 well. 6 MR. TILLEY:
7 MR. TILLEY: 7 A. Uh-hm.
8 A. Oh, okay. 8 COFFEY, Q.C.:
9 COFFEY, Q.C.: 9 Q. Butthisisnot so much saying that asisit

10 Q. Andthat would beaDr. O’'Malley. If we could 10 saysit’ s better to have her there because she
11 please, Exhibit P-0366, thisis an e-mail from 11 can keep Peter Dawe and Anne Budgell off the
12 yourself to Philip Hassen who is with cPsl, 12 topic as much as possible. That’s what that
13 you've told us, October 20th, 2005, 4:17 p.m. 13 says, doesn't it?
14 It's copied to Bob Williams and you say, "Hi, 14 MR. TILLEY:
15 Phil, sorry | wasn't able to connect with you 15 A. Yes, but I'm not sure that that’sthe way |
16 earlier" and you talk about your connecting or 16 would have expectedit to unfold. Anne
17 communication with Bob Bell and other matters |17 Kearney is thereas an expert in breast
18 reported in the media. And you conclude with, 18 screening and -
19 "Inthe meantime, the only plan we have at 19 COFFEY, Q.C.:
20 thistime isto write the Canadian Association 20 Q. Butthissays, doesn'tit, look, if wedon't
21 of Pathologists. Other suggestionswould be 21 send her, Anne Kearney, Peter Dawe and Anne
22 welcomed. | have attached my e-mail to Bob 22 Budgell will be on period about ER/PR, | mean,
23 Bell", you were forwarding that to Phil 23 that’ s what that says, that last paragraph.
24 Hassen. 24 MR. TILLEY:
25 MR. TILLEY: 25 A. Well | guesstheir ability to talk about the
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1 A. Okay. 1 breast screening issue is going to be
2 COFFEY, Q.C: 2 significantly limited and if the issue were to
3 Q. Sofromyour perspective, | takeit that you 3 till go ahead, then it’ s only issues that Mr.
4 had contacted whom you could and was setting 4 Dawe would be able to bring forward.
5 in step or setting in motion steps to have the 5 COFFEY, Q.C.:
6 Canadian Association of Pathologists get 6 Q. Would bethe ER and PR. And which he had been
7 involved. 7 in the media very recently then talking about,
8 MR.TILLEY: 8 correct?
9 A. | mean, that wasbecoming the most common 9 MR.TILLEY:
10 spoken about organization that could 10 A. Uh-hm. Yes, sir.
11 potentially take leadership here. 11 COFFEY, Q.C..
12 COFFEY, Q.C.: 12 Q. Now asitturnsout, exhibit P-0367, you did
13 Q. Sir,if wecould please, Exhibit P-0367, now 13 on October 20th at 4:26 p.m. send Mr. Dawe an
14 you will recall that in looking at exhibit P- 14 e-mail, copied it to Bob Williams and Susan
15 0361 there was the exchange between yourself, 15 Bonnell. Subject was media coverage and you
16 Susan Bonnell and Ms. Joan Dawe about whether |16 said, "Peter, | did pick up piecesof the
17 or not Anne Kearney would participatein a 17 Crosstalk Show, | was certainly appreciative
18 crosstalk show. If we could just bring up, 18 of how you balanced the issue and stressed the
19 please, P-0361 again, | apologize. The 19 message that we were all looking out for the
20 expression by Susan Bonnell there in the 11:50 20 best interest of the patients." Signed
21 am. email, "We talked about the possibility 21 George. So | takeit that ER/PR was discussed
22 of pulling out of the interview, but | feel 22 on that Crosstalk Show?
23 that if we do that, Peter and Anne Budgell 23 MR. TILLEY:
24 will have no motivation to stay away from the 24 A. | haveno recollection, but I’'m thinking that
25 issue'--whichis the ER/PRissue. "And | 25 that message would imply that it had been
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1 referenced. 1 that pending court process. But at this point
2 COFFEY, Q.C. 2 in time, you know, if there were people there
3 Q And your statement here that you were 3 that would speak to the issue, that would feel
4 certainly appreciative of how Peter had 4 confident speaking to the issue, then that
5 balanced the issue and stressed the message 5 wouldn’t have been prohibited.
6 that "we" were al looking out for the best 6 COFFEY, Q.C.:
7 interest of the patients, was your expression 7 Q. Butyoudid not, | takeit, encourage anybody
8 there, was that sincere? 8 to speak to the media?
9 MR. TILLEY: 9 MR. TILLEY:
10 A. Yes, | wouldn't haverecorded it if it wasn't. 10 A. | can't say with confidence that | did.
11 COFFEY, QC. 11 COFFEY, QC.
12 Q. Andwith respect to Ms. Bonnell, as we've seen 12 Q. So you, ineffect, acquiesced in Susan’s
13 certain e-mails aready and some of them are 13 approach?
14 in fact directed toyou or copiedto you 14 MR. TILLEY:
15 involving Ms. Bonnell during this timeframe. 15 A. That could bethe case.
16 Did you ever take up with her the issue of, 16 THE COMMISSIONER:
17 look, Susan, why areyou trying to minimize 17 Q. And when you speak about a certification
18 this, keep us out of the media on thisissue? 18 process, you're talking about the class
19 MR. TILLEY: 19 action, are you?
20 A. Wewould have had severa discussions about 20 MR. TILLEY:
21 media attention for this. | can’t imagine 21 A. Yes
22 that | wouldn’t have had a discussion about 22 COFFEY, Q.C.
23 what would bethe best media approach. | 23 Q. If wecould, please, Exhibit P-0368 and Mr.
24 think at that point in time there was clearly 24 Tilley, just to, for the Commissioner’s
25 a lot of things happening. We had done 25 benefit, in the middle of that page, thisisa
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1 interviews, we had put out advertisements. 1 series of e-mails involving yourself, but
2 COFFEY, Q.C: 2 there’son therein the middle of the page
3 Q. Wadll the advertisement was just going here at 3 from Dr. Robert Bell toyou, it's copied to
4 this point. 4 Dr. Bruce Y oungston and Dr. Frances O’ Mdlley.
5 MR.TILLEY: 5 You'll notethat, | think Dr. Y oungston isthe
6 A. Yes I'm sorry, advertisement going out, so 6 university health network and Dr. O’ Malley at
7 again, trying to place together amajor issue 7 Mount Sinai. Thee-mail isOctober 23rd,
8 here was a challenge. 8 2005, 9:43 p.m. or 2143 hours. Hewritesto
9 COFFEY, Q.C: 9 you, "Thanks George, the two individuals with
10 Q. Wasityour view at thetime, as CEO, that you 10 the most expertise around ER testing in
11 wanted, if it could, to kind of fade from the 11 Toronto areDrs. Frances O'Malley and Dr.
12 public eye? 12 Bruce Y oungson. Bruce and Frances'--1 presume
13 MR. TILLEY: 13 thisis becauseit’s being copied to them,
14 A. |took aposition when we wereinto late ' 96 14 these comments are directed to them--"Bruce
15 sometime when there was - 15 and Frances, you have probably heard about the
16 COFFEY, Q.C. 16 issue of retesting breast cancer specimensin
17 Q. I'msorry, late? 17 Newfoundland. Some ER negative specimens have
18 MR. TILLEY: 18 been reinterpreted as positive. The chief of
19 A. Sorry, 2006. 19 pathology from Newfoundland may contact you as
20 COFFEY, Q.C. 20 to any advice regarding reliability of ER
21 Q. Thisis’05 now, thisisin October of ' 05. 21 testing. Thanks, Bob." Sothisis thetwo
22 MR. TILLEY: 22 individuals that -
23 A. Butin 2006 when we were getting close to 23 MR.TILLEY:
24 certification process, we were clearly not 24 A. Okay, uh-hm.
25 active in the media on thisissue in light of 25 COFFEY, Q.C.:
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1 Q. Isthisthetwo that - 1 you said, "Phil, the media associated with
2 MR. TILLEY: 2 this seemsto have levelled off, but needless
3 A Yes 3 to say individual patients are anxious to
4 COFFEY, Q.C.: 4 reaffirm their results.” And you were
5 Q. Intermsof theclinical chief. Because--and 5 advising him about having asked the Canadian
6 | take it youwould haveleft itto your 6 Association of Pathologiststo put this on
7 clinical chief to follow up with, as he saw 7 their agendafor their November board meeting
8 fit with - 8 and your chief of lab medicine is contacting
9 MR. TILLEY: 9 theindividuals that Bob Bell had referenced
10 A. Yes 10 and you areinto await and see approach.
11 COFFEY, Q.C.. 11 What did you mean by "a wait and see"
12 Q. If wecould please, Exhibit P-0374. Mr. 12 approach?
13 Tilley, thisisaseries of e-mails, | think 13 MR. TILLEY:
14 there are three of them but the final one at 14 A Wdl |l redly didn’'t have any ideaasto what
15 thetop of the page ends up on your e-mail 15 | could do with it next on the national scene.
16 system, includes the other two, and thisisan 16 It was clear to methat no one particular
17 e-mail from Denise Dunn, October 24th, 2005, 17 health organization was going to take this
18 12:42 p.m. to yourself. Possible agendaitem 18 issue on, though | suspected that there were
19 for cap meeting in November and she writes, 19 organizationsthat must have been thinking
20 "Mr. Tilley, please see Dr. Cook’s message 20 about it, but it really was a national issue
21 below." Signed Denise. And welook downat |21 and | just smply had no other thoughts and
22 the message at the bottom of the page, it'san 22 nobody had given meany other thoughts in
23 e-mail from Donad Cook, October 23rd, 2005, 23 terms of whereto placeit, soit wasreadly -
24 12:37 p.m. to Dr. Banerjee, the B.C. Cancer 24 COFFEY, Q.C.
25 Agency, | believe. And the message that you 25 Q. Now why would you be telling Phil Hassen the
Page 122 Page 124
1 have--Dr. Cook’s message that was being 1 media associated with this seems to have
2 forwarded to you was "Mr. George Tilley, CEO 2 levelled off?
3 of Eastern Health and Dr. Bob Williams, vP 3 MR. TILLEY:
4 Quality Medical Services, have asked me if we 4 A. I'mnot sure, | mean at that pointintimel
5 could discuss the issue of national standards 5 wouldn’t have had much contact with him, it
6 for immunohistochemistry at the Canadian 6 would just be away of introducing the subject
7 Association of Pathologists. Maybe we can put 7 matter. | didn’t want--because of the level
8 it on the agendafor the November meeting as 8 off to beimplied asthis issue not being
9 an item we can bring to the Federal Minister 9 important.
10 of Health. Thiscould be part of a much 10 COFFEY, Q.C.
11 larger issue, such as the national standards 11 Q. Andl mean, in context, to put it in context
12 of practice for laboratory medicine in Canada. 12 andto beentirely fair, in fact you were
13 | would appreciate your thoughts. Regards, 13 telling him that we want this pursued on a
14 Don." Soyou werebeing kept apprised of 14 national level.
15 this? 15 MR. TILLEY:
16 MR. TILLEY: 16 A. Uh-hm. The Canadian Patient Safety Institute
17 A. Yes, uh-hm. 17 was really not the organization that was set
18 COFFEY, Q.C. 18 up to really takethis issue on, however,
19 Q. Mr. Tilley, if we could look at, please 19 whilel wasa member of the Board, we did
20 Registrar, Exhibit P-0376, and this is a 20 implement a program known as Safer Health Care
21 series of e-mails but the one in particular 21 Now, which took specific health care
22 I’m going to ask you to look at isthe one at 22 initiatives and promoted them throughout the
23 thetop of page one. It'sane-mail from 23 country. Those initiatives were actualy
24 yourself, October 24th, 2005 at 3:09 p.m. to 24 borrowed, if | can use the term politely, from
25 Philip Hassen, copied to Bob Williams. And 25 asimilar program in the United States called
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1 Save 100,000 Lives Campaign, and the 1 | apologize.
2 particular initiatives were known to have 2 MR.TILLEY:
3 major opportunitiesfor minimizing adverse 3 A. Okay, thank you.
4 eventsif they werereferred to. So | was 4 COFFEY, Q.C.
5 thinking that at some point in time, obviously 5 Q. Thisisthefull document, okay. | gather it
6 thisissue was nowhere ready to take on that 6 wasn’t so much redacted as it was just covered
7 level of magnitude because the other 7 over in oneof the copies we originaly
8 initiatives in the Safer Health Care Now 8 received. We just looked at that e-mail from
9 Campaign were well documented, well 9 -- signed by Bob, from Denise Dunn, "Residents
10 researched, well proven in many concerns, but 10 of St. Pierre being notified. Will implement
11 potentially in thelong run it could be 11 their document”, and when you look down at the
12 something that the Canadian Patient Safety 12 e-mails below it, there’s one from yourself,
13 Institute could take on and promote. 13 Sunday, October 23rd, 2005, to Bob Williams
14 COFFEY, Q.C.. 14 dealing with therisk exposures of providing
15 Q. Soif wecouldlook, please, to Exhibit P- 15 health services to non-residents of Canada,
16 0378, and this isaportion of an e-mail -- 16 and you write, "Bob, did we have any
17 well, it'sa series of e-mails, but the one 17 discussion internally in relation to St
18 that we have here is from Denise Dunn, 18 Pierre patients’, signed George, and then you
19 Tuesday, October 25th, 2005, 11:08 am. to 19 had forwarded him aswell an email froma
20 yourself, and Denise Dunn is, remind me -- 20 person named --
21 MR. TILLEY: 21 MR. TILLEY:
22 A. The Executive Assistant for the Vice President 22 A. Eleanor Morton.
23 of Medical Services Office. 23 COFFEY, Q.C.
24 COFFEY, Q.C: 24 Q. Pardon me?
25 Q. Okay, and would be Bob Williams at thistime? |25 MR. TILLEY:
Page 126 Page 128
1 MR. TILLEY: 1 A. Eleanor Morton.
2 A. Yes 2 COFFEY, Q.C.:
3 COFFEY, Q.C: 3 Q. No,thisisa--
4 Q. Thesubject is"Risk exposures of providing 4 MR.TILLEY:
5 health services to non-residents of Canada', 5 A. I'msorry.
6 and she writes, "Y es, re; ER/PR, residents of 6 COFFEY,Q.C.:
7 St. Pierre being notified. Will implement 7 Q. Anyway, it'ssomebody named Nathan, and |
8 their document. Bob". Now what was this 8 won't try to pronounce the first name.
9 about? 9 MR. TILLEY:
10 MR. TILLEY: 10 A. Kopiha
11 A. | guessthe part below has been redacted, is 11 COFFEY,Q.C::
12 it? 12 Q. Okay, thank you.
13 COFFEY, Q.C. 13 MR. TILLEY:
14 Q. | gather. 14 A. That'smy guess.
15 MR. TILLEY: 15 COFFEY, QC.:
16 A. | remember aflyer or something that had been 16 Q. Sent Wednesday, October 19th, 2005, 11:57 am,
17 forwarded through the Heath Insurance 17 to the same individual. Subjectis "Risk
18 Reciproca of Canada, HIROC, which suggests 18 exposures of providing health services to non-
19 that organizations that respond to the needs 19 residents of Canada'. Thisis dated the 18th
20 of non-Canadians may not have liability 20 of October, it'sto HIROC subscribers, and
21 coverage, so that for usraised a question 21 it's dated October 18th, 2005. The subject is
22 about St Pierre & Miquelon. 22 "Risk Exposures of providing health services
23 COFFEY, Q.C. 23 to non-residents of Canada, and it goes on at
24 Q. Actualy, to be-- if we couldjust look, 24 some length, beginning with, "Further to a
25 please, at Exhibit P-0382, and thiswill help, 25 memo of 12 October, 2005".
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1 MR. TILLEY: 1 A. It'sacrossover, two issues.
2 A Yes 2 COFFEY, Q.C:
3 COFFEY, Q.C.: 3 Q. Yes, did thise-mail relate to whether or not
4 Q. Sothismight assist you, I’'m sorry. 4 HIROC' s insurance would cover any claim by St.
5 MR. TILLEY: 5 Pierre residents in relation to ER/PR,
6 A. Yes. Wall, thisflyer had comeout and|’'m 6 because, | mean, they’re in the same series of
7 not sureif it was because at that time | was 7 e-mails here?
8 amember of the Board of that organization, or 8 MR. TILLEY:
9 whether they would have sent that memo to all 9 A. Right. | can't remember the discussion in
10 CEO'S -- bear with me, subscribers, so 10 that context, but you raise a good point.
11 possibly | was on their subscriber list. | 11 COFFEY, Q.C..
12 suspect there were a few people in the 12 Q. Why elsewould thisbe? October 19th, at the
13 organization that would have been included. 13 bottom of the page, that e-mail, which isas
14 So that was the issue of that Board -- sorry, 14 you look on the next page isfrom thislady,
15 of that memo. We had assumed aresponsibility |15 Eleanor Morton, vP Risk Management at HIROC.
16 to provide support for residents of St. Pierre 16 MR. TILLEY:
17 for health services that they could not offer 17 A. Sothat wason the 18th.
18 in St. Pierre, but wanted to avail of in 18 COFFEY, Q.C.:
19 Canada, i.e. St. John's, or could be anywhere 19 Q. Actualy, that is-- this isdated the 18th,
20 elsein the province for that matter. It's not 20 yes, when we look up through the page here.
21 to say that they wouldn't avail of servicesin 21 MR.TILLEY:
22 France, and | understand that some of them 22 A. Thenonthe following Sunday, I'm writing a
23 did, but the Health Care Corporation of St. 23 note to Bob Williams, "Did we have any
24 John’s and the equivalent organization in St. 24 discussion internally in relation to St
25 Pierre, or organizations, actually had entered 25 Pierre patients'. That would bein relation
Page 130 Page 132
1 into aMou which outlined what services would 1 to that --
2 be provided, and we just took that as a matter 2 COFFEY, Q.C.
3 of fact. They were treated as non-residents, 3 Q. Contacting individua patients?
4 they would be invoiced asif they were non- 4 MR. TILLEY:
5 Canadian, there were rates that were 5 A. No, no, athat pointin time, my thought
6 established for that. So now this particular 6 would have been referring up to that letter
7 issue was raising the question about, well, if 7 and saying, well, we do amajor service to the
8 an event were to happenin the treatment of 8 population of St. Pierre.
9 one of thoseindividuals, thenit's possible 9 COFFEY, Q.C.:
10 that the liability coverage that the 10 Q. Okay.
11 organization had would not address it. 11 MR. TILLEY:
12 COFFEY, Q.C.: 12 A. And what's theimpact of that particular
13 Q. And this, though, when welook at P-0382 13 service now that that memo has been received.
14 further up the page, thisis -- the very top 14 COFFEY, Q.C.:
15 of the page, Denise Dunn on behalf of Bob 15 Q. Okay. Sowhen yousaid, "Did we have any
16 Williams has written to you, "George, yes, re; 16 discussion internally in relation to St
17 ER/PR, residents of St. Pierre are being 17 Pierre patients’, the first part of his
18 notified. Will implement their document", 18 response to that direct question is, "yes’, |
19 that is, | take it, some residentsof St. 19 takeit?
20 Pierre were some of the patients? 20 MR. TILLEY:
21 MR.TILLEY: 21 A. Right.
22 A Yes 22 COFFEY, Q.C:
23 COFFEY, Q.C.: 23 Q. Theword "yes' isthere.
24 Q. ER/PRpatients, and this, though, is-- 24 MR.TILLEY:
25 MR. TILLEY: 25 A. Right, andthen he goes onto say, "Re;
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1 ER/PR", and I’'m not sure if he'sreplying to 1 2005, 4:57 p.m, Denise Dunn is sending that e-
2 another note | had sent him or all or -- 2 mail on to Dr. Donald Cook, George Tilley,
3 COFFEY, Q.C. 3 Terry Gulliver, and Kara Laing. The same
4 Q. Okay. Sowhat I'masking aboutisdo you 4 thing, "Breast, June, 2004", and it says, "Dr.
5 recall whether or not insurance coverage for 5 D. Cook, Don, should we retest all negative
6 HIROC, you know, in relation to any claim by 6 specimens in the future as part of our normal
7 St. Pierre -- 7 operating procedures, signed Bob", and he's
8 MR. TILLEY: 8 copied thisto G. Tilley, KaraLaing, and T.
9 A. No, | have no ability to pull that out of my 9 Gulliver. Do you recall what thiswas about?

10 head here. 10 MR. TILLEY:

11 COFFEY, Q.C.. 11 A. I'dreadlly liketo see the pdf, but based upon

12 Q. I’'mnot suggesting therewas. It'sjust -- | 12 the way that e-mail iswritten, | wonder if

13 know you can see the -- 13 there’'s some suggestion there that these

14 MR. TILLEY: 14 tests, because of their variability or

15 A. Yes, | canseea connection, but | haveno 15 unreliability, maybe should be repeated to

16 recollection of that issue being talked about. 16 confirm the results. | think Dr. Williams

17 COFFEY, Q.C.: 17 seems to be asking that question.

18 Q. Okay. And in terms of the St. Pierre 18 COFFEY, Q.C.:

19 residents here, though, at the top of the 19 Q. Of Donad Cook?

20 page, that re; ER/PR, them being notified is 20 MR. TILLEY:

21 about ER/PR? 21 A. Yeah, should weretest just as anormal course

22 MR.TILLEY: 22 of follow up, or in the normal course of doing

23 A. Yes 23 that test.

24 COFFEY, Q.C. 24 COFFEY, Q.C.

25 Q. Okay. He says, "Will implement their 25 Q. Now, dir, if wecould look at, please, Exhibit
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1 document”. What is that? 1 P-0379. Thisisan e-mail at the top of the
2 MR.TILLEY: 2 page from yourself, October 25th, 2005, at
3 A. I'mnot surewhat that refersto, whether it 3 9:40 am. to David Dymond, Susan Gillam, Boyd
4 refers to the memo below or whether it refers 4 Rowe, and George Tilley. It's copied to John
5 to the MouU that the organization had with St. 5 Peddle, John Abbott, Bob Williams, and Joyce
6 Pierre & Miquelon. 6 Penney. It's"Re; delivery of gynecologic
7 COFFEY, Q.C.: 7 cytology services', and there' s an attachment,
8 Q. But about them being notified, and he goes on 8 but your text you’ ve written, "1 am attaching
9 to say, "Will implement their document”. So 9 a letter from Dr. Dan Fontaine, who is

10 what about them being notified about ER/PR 10 Director of Cytopathology Laboratory. With

11 status, the retesting process, what would that 11 theissues that we have been dealing with

12 involve in terms of implementation, 12 relating to ER and PR, | felt it was important

13 "implementing a document”, or do you know? 13 to bring his views forward for discussion. |

14 MR. TILLEY: 14 appreciate if we could table this at an

15 A. | can't connect the two, sorry. 15 upcoming CEO meeting with the potential of

16 COFFEY, Q.C. 16 asking Medical Servicesto give us their

17 Q. I'll haveto ask Dr. Williams about it. If we 17 views. | know that Western and Central have

18 could look, please, at Exhibit P-0383. Now 18 already received hiscomments'. Could you

19 there' s an e-mail below from Heather Predham, 19 tell us, please, what this was about? Now not

20 October 25th, 2005, at 1:04 p.m, to Dr. 20 to much -- | don’t want to go down the path of

21 Williams, Patricia Pilgrim, and Dr. Cook, and 21 cytopathology laboratory, but you did say

22 it's "Breast, June, 2004", and it's a 22 "with the issueswe have been deadling with

23 reference to an article apparently she’'sfound 23 relatingto ERand PR". What was arising

24 and isforwarding in a pdf format, but when we 24 there and you' re now referring to your fellow

25 look at thetop of the page, October 25th, 25 CEOS.
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1 MR.TILLEY: 1 I wrote John Abbott, and it was suggested that
2 A. What | recall is a recommendation about 2 that individual sit down with you and discuss
3 centralizing that service inthe province. 3 these issues with you as the most
4 I’d have to seethe attachment to confirm 4 knowledgeable person involved in this
5 that, but that’ s what speaks to me. 5 difficult situation. | spoke to her today and
6 COFFEY,Q.C. 6 she's agreed to call you. | hope you can meet
7 Q. Okay, Dan Fontaine may have been recommending 7 with her. Thanks very much in advance”, signed
8 acertain - 8 Ross Reid, who was the Deputy Minister to the
9 MR. TILLEY: 9 Premier at thetime. There isthen -- of
10 A. Approach to how those tests should be 10 course, you're not involved in theinitial e-
11 performed. 11 mails, but there' s another e-mail on October
12 COFFEY, Q.C. 12 24th, 2005, at 2:41 p.m. from Denise Dunn to
13 Q. And he'sinvolved, in fact,isn’'t he, in 13 Ross Reid, and it'sto indicate -- shetells
14 cytopathology? 14 Mr. Reid, "I just want to let you know that on
15 MR. TILLEY: 15 Friday, October 21, PatriciaPilgrim, Chief
16 A. Yes, he'sthe Director. 16 Operating Officer responsible for the Cancer
17 COFFEY, Q.C. 17 Care Program, and myself”, that would be Bob
18 Q. He'stheDirector of it, so -- 18 Williams, "met with the individual to review
19 MR. TILLEY: 19 her concerns. | feel we had agood discussion
20 A. Uh-hm. 20 and appreciation of her concernsand | ensured
21 COFFEY, Q.C. 21 her that her concerns would be shared with
22 Q. And so this centralization proposal, that's at 22 other individualsinvolved', and then the
23 least as best you can recall? 23 final e-mail in this seriesis one where
24 MR.TILLEY: 24 Denise Dunn on October 25th, 2005, at 10:50
25 A. Right. 25 am. forwards an e-mail to yourself, whichis
Page 138 Page 140
1 COFFEY, Q.C.: 1 this series of eemailsthat | just referred to
2 Q. Andtheidea of ER/PRbeing centralized it, 2 and saying, "George, FYI, for your
3 the reading of it, the interpretation of the 3 information, Bob". So, Mr. Tilley, my
4 dlides, that had come up before? 4 question isthis, what was this about? Why
5 MR.TILLEY: 5 were you being sent an e-mail in relation to
6 A. Yes. 6 thisindividual, or a series of e-mails being
7 COFFEY, Q.C.: 7 finally forwarded to you involving one
8 Q. Now, sir, thereis -- if wecouldlook at 8 individual patient?
9 Exhibit P-0381. Thank you, Registrar. Sir, 9 MR.TILLEY:
10 thisisa series of eemails. Theone at the 10 A. Wdl, I guess Bob Williamswould be ableto
11 bottom of the page isfrom Ross Reid, Tuesday, |11 speak to that.
12 October 18th, 2005, at 3:32 p.m. to Dr. Robert 12 COFFEY, Q.C.
13 Williams. It's copied to John Abbott, Moira 13 Q. What did you understand? [I'll ask Dr.
14 Hennessey, and it’s "breast cancer screening” 14 Williams, but at the time you received this --
15 is the subject, and you can see, Commissioner, 15 MR. TILLEY:
16 there's certain redactions here of an 16 A. Wdl, | suspect that it was sent to me maybe
17 individual’sname. He says, "Recently | met 17 more because Mr. Reid had sent it because
18 with", and the name is redacted, "who has been 18 normally |1 wouldn’t have any interest or
19 abreast cancer patient inthe health care 19 knowledge, nor would | want to be involved in
20 system in St. John's.  The recent 20 direct patients.
21 announcements concerning errorsin the testing 21 COFFEY, Q.C.
22 procedures have caused her agreat deal of 22 Q. Soyouweren't surprised to receive it because
23 stress, even though her initial negative test 23 Ross Reid was involved in it?
24 for receptors was confirmed even before she 24 MR.TILLEY:
25 inquired of her oncologist earlier this month. 25 A Well --
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1 COFFEY, Q.C. 1 the studio and sitting down with [blank] and
2 Q. Butyouwouldn't have asked to seeit? 2 Peter Dawe. The producer is going to confirm
3 MR.TILLEY: 3 the time with me later tonight or in the am,
4 . I’m beginning to think over the last couple of 4 but that is99 percent certain asof now,
5 days, if there' sacomputer program that can 5 Deborah", and the name that’ s redacted there
6 prevent any e-mailsthat are cc’d to you from 6 isapatient’ s name.
7 acc, | would loveit, but people"cc" meon 7 MR. TILLEY:
8 thingsand | really -- 8 A. Uh-hm.
9 COFFEY, Q.C: 9 COFFEY, Q.C:
10 Q. Thisparticular onewas being sent to you. 10 Q. Attheend of -- we're getting on toward the
11 It'snot -- | appreciate the e-mails exchanges 11 end of October, 2005. What was the concern
12 that occurred. 12 about Dr. Williamssitting down with Peter
13 MR. TILLEY: 13 Dawe and a patient to discuss ER/PR?
14 A. Yes, | know, yes, sorry. 14 MR.TILLEY:
15 COFFEY, Q.C.: 15 A. | have-- there'snothing that comesto mind
16 Q. Butwhat I'm getting at isthis, you had not - 16 that would be able to elaborate on that.
17 - was there an understanding between you and 17 COFFEY, Q.C.:
18 Bob Williams, for example, that if somebody in 18 Q. If we could, please, Registrar, look at
19 the Premier’s Officeis involved in this 19 Exhibit P-0146. Now this is an e-mail
20 ER/PR,you'd forward e-mails to me, that's 20 exchange about the briefing for the Minister
21 what I'm -- 21 of theday being organized. Mr. Tilley,
22 MR.TILLEY: 22 before | get into the run up to that,
23 A. Oh,I'msorry, thenno, that’s very clearly 23 throughout October of 2005, did the ER/PR
24 not the case. 24 subject remain in the media, do you recall?
25 COFFEY, Q.C.: 25 MR. TILLEY:
Page 142 Page 144
1 Q. Sohemay have taken it upon himself? 1 A. Dr. Williams had done some interviews, we had
2 MR.TILLEY: 2 put an ad in the paper, the Out of the Fog
3 A Uh-hm. 3 story hasbeen referenced -- nothing else
4 COFFEY, Q.C.. 4 jumping to my mind.
5 Q. Itwasn't asa result of anything you had 5 COFFEY, Q.C.:
6 requested or any understanding you had with 6 Q. Wastheredtill -- werethere till people,
7 him? 7 like, patients, for example, being interviewed
8 MR.TILLEY: 8 by the media and expressing concerns about the
9 A. No, that was certainly -- 9 amount of timethe retesting wastaking, a
10 COFFEY, Q.C.: 10 lack of information being forthcoming from
11 Q. Okay. If wecould look, please, at Exhibit P- 11 Eastern Health? They were complaining about
12 0385. Now thisis ane-mail from Deborah- 12 that. Do you recall that?
13 Thomas Pennell, October 26th, 2005, at 3:23 13 MR. TILLEY:
14 p.m, to Denise Dunn, Susan Bonnell, Elizabeth- |14  A. That does ring abell, andif it's in that
15 Strange Hollett, Joyce Penney, and yourself, 15 timeline, that’s certainly possible.
16 and the subject is "Out of the Fog", 16 COFFEY, Q.C..
17 presumably that should be -- well, it’sINVU, 17 Q. Andas you'veindicated, | believe already,
18 whatever that means, and Ms. Pennell writes, 18 Susan Bonnell expressed in writing the view
19 "Dr. Williamsis tentatively scheduled to do a 19 that she espoused the approach we should stay
20 one-on-one interview with Out of the Fog at 20 out of the mediaas much aswecan after a
21 Dr. Williams Office at 12:15ish tomorrow. 21 certain point in timein October, and you've
22 They will bring the camerato him, and he will 22 agreed that you acquiesced in it, anyway.
23 do a similar interview that he has already 23 MR. TILLEY:
24 done withNTV and cBC, etc. Dr. Williams 24 A. Yes.
25 will", and then "not" isin caps, "be going to 25 COFFEY, Q.C.

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 141 - Page 144




April 18, 2008 Multi-Page™

Inquiry on Hormone Receptor Testing

Page 145 Page 147

1 Q. What wasthe -- what’s the advantage from your 1 meeting to brief Minister Ottenheimer, re;

2 perspective, from the organization's 2 ER/PR, has now been confirmed for Thursday, 17
3 perspective about staying out of the media? 3 November, 2005, at 3:30 p.m. in the executive
4 MR. TILLEY: 4 boardroom of the Department of Health". |

5 A. Wadll, all canthink about isthat by this 5 take it then that this briefing wasto be on

6 timewe had the ad in the paper which would 6 ER/PR that was scheduled then, November 17th?
7 speak to the issue. It'svery tough for an 7 MR. TILLEY:

8 organizationto be speaking and be seen as 8 A. Yes, that's my assumption.

9 debating against patients. That wouldn’t 9 COFFEY, Q.C.:
10 certainly be my interest. Very complex issue, 10 Q. Now inyour experience, what wasthe -- the
11 in my mind, trying to see where the national 11 House would be opening. Asthe CEO of the
12 issue fitted into the local issue. 12 Health Care Corporation of St. John's or

13 COFFEY, Q.C.: 13 Eastern Health, asit now was, what if any

14 Q. If wecould, please, Exhibit P-0146, and this 14 involvement would you have in relation to any
15 isjustin termsof thetiming, Mr. Tilley. 15 preparations? What was your experience?

16 Thisisaseriesof e-mail exchanges, but it 16 MR. TILLEY:

17 saysin the middle of the page -- thisisan 17 A. Wdl, thelittle bit of exposure that | would

18 e-mail, I'm sorry, from Joyce Penney, | 18 have had in my dealings with government
19 believe, to John Abbott, "Good morning, John". 19 officialsis that prior to the House, they
20 ThisisNovember 2nd, 2005, 10:21 am, "I'm 20 identify issuesthat potentially could be
21 following up on behaf of George Tilley 21 raised inthe House, that there would be
22 regarding the proposed date to brief the 22 individuals who would be giving some attention
23 minister on the ER/PRissues prior to the 23 to what some of the questions might be that
24 opening of the House [November 21st]. It has 24 would come up in the House, and then they
25 been suggested that ameeting on Friday, 18 25 would look to see whether there were replies
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1 November, 2005, would provide more current up- 1 that could be recommended to the Minister.

2 to-date information. Dr. Williams and George 2 COFFEY, Q.C:

3 Tilley are both available at 3 p.m. on Friday. 3 Q. Okay, you'd beasked for -- I'm sorry, | --

4 | look forward to hearing from you regarding 4 MR.TILLEY:

5 the Minister's availability". So by the 5 A. Andtheorganization would beto the extent

6 beginning of November, people within your 6 that it had information that could help the

7 organization are aware they're going to have 7 answer, we would be discussing or providing
8 to -- you're aware that you're going to have 8 input.

9 to brief the Minister, John Ottenheimer, 9 COFFEY, Q.C.:

10 before the House opens later that month. 10 Q. Factuad information, | takeit?

11 MR. TILLEY: 11 MR. TILLEY:

12 A. Uh-hm, yes. 12 A. Yes.

13 COFFEY, QC:: 13 COFFEY, Q.C.

14 Q. Andyou haveto arrange the schedules. 14 Q. Okay. Generaly, had it been your experience
15 MR. TILLEY: 15 that your personnel would be involved in

16 A. Yeah 16 actually drafting responses for a Minister?

17 COFFEY, QC:: 17 MR. TILLEY:

18 Q. Now, sir, if we could go, please, to P-0148. 18 A. Notdirectly for aMinister. 1 assume that

19 This isan e-mail from Joyce Penney to a 19 they would exchangeinformation in writing,
20 number of individuals, including yourself, 20 but | assume that it would have gone to

21 John Abbott, Dr. Bob Williams, and so on, 21 whoever was responsible for doing that amongst
22 November 3rd, 2005, 3:03 p.m. The subject is, 22 the government officials.

23 "Briefing with the Minister, ER/PR issue, new 23 COFFEY, Q.C.

24 date", and she writes, "As afollow up to the 24 Q. Soupuntil thispoint, thisis November of

25 e-mail below, pleasebe advised that the 25 2005, can you ever recall you, asthe CEO or
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1 somebody that you were aware of within your 1 of patients; where are we and when will all
2 organization, the Health Care Corporation or 2 patients be contacted, and | appreciate you
3 Eastern Health, being asked to actually, in 3 sitting in Ottawa with your Blackberry would
4 effect, draft the responses that the Minister 4 have been perhaps not the best position to
5 might give? 5 give details on that, but she says, "We need
6 MR. TILLEY: 6 to ensure that the Minister can state all
7 A. | don'trecall oneway or the other. 7 patients have been contacted when the House
8 COFFEY, Q.C.: 8 opens later this month.
9 Q. Itcertainly doesn't jump out that it wasa 9 MR.TILLEY:
10 routine matter, you weren't routinely doing 10 A. Yes
1 it, and | ask that because of something that 11 COFFEY, Q.C.:
12 happened that month and I'll be getting to 12 Q. Now had that subject come up before, the idea
13 that. 13 that the Minister of the day would be able to
14 MR. TILLEY: 14 state categorically that all patients have
15 A. Routinely doesn’'t seem to be sticking in my 15 been contacted?
16 mind. | mean, | can’'t imaginethat there 16 MR. TILLEY:
17 wouldn’t have beenissues at some point in 17 A. Thisis November?
18 time that we would have contributed to. 18 COFFEY, Q.C.:
19 COFFEY, Q.C.: 19 Q. Thisis November 3rd.
20 Q. Ifwecould look, please, at Exhibit P-096. 20 MR. TILLEY:
21 Now thisis an e-mail, sir -- well, it's 21 A. Well, theissue after that is certainly burned
22 actually two e-mails. At the bottom of the 22 inmy head, but theissue of all patients
23 page is one from Moira Hennessey to yourself, 23 being contacted, certainly the issue that was
24 George Tilley, Thursday, November 3rd at 1407 |24 referenced very early in the game about
25 hours, the subject is"ER/PR", and says, "Hi, 25 letters going out to people, | guessin some
Page 150 Page 152
1 George, canyou give me an updateon the 1 saysthat could be an indication it was being
2 contacting of patients; where are we, and when 2 talked about.
3 will all patients be contacted. We need to 3 COFFEY, Q.C.:
4 ensure that the Minister can state all 4 Q. Butintermsof the Minister, though -- what
5 patients have been contacted when the House 5 I’m getting at is more of the notion that the
6 opens later this month. Also have you 6 -- there was some concern in the Confederation
7 received the report from the Chief Pathol ogist 7 Building apparently that the Minister, by the
8 at the BC Cancer Institute, and the Chief 8 time the House opened which was then
9 Technologist at Mount Sinai. If yes, can you 9 scheduled, | believe, November 24th or so, |
10 give mea quick update to reflectin the 10 think we saw that in the e-mail -- like, late
11 Minister sHOA", which isHouse of Assembly 11 in November the House was opening, okay, and
12 note, "thanks. Moira". At the top of the page 12 now Moira Hennessey, the ADM, istelling you
13 there'san e-mail from yourself, Thursday, 13 "we need to ensure”". Now who'sthe "we" here,
14 November 3rd, 2005, at 2:15p.m. It'ssent 14 do you know, who did you interpret the "we" to
15 viayour wireless handheld, and it says -- 15 be?
16 it's to MoiraHennessey and it's to Dr. 16 MR. TILLEY:
17 Williams, the subject isER/PR, "Moira, | am 17 A. | couldn't say.
18 in Ottawa. | know a briefing meeting has been 18 COFFEY, Q.C.:
19 set with the Minister on November 17th for 19 Q. Would you have seen yourself as being part of
20 briefing for the House. In the meantime, if 20 the "we"?
21 there is some immediate need you havein the 21 MR.TILLEY:
22 interim, | ask that you touch base with Bob 22 A, | didn't seeit, no.
23 Williams", signed George. So, Mr. Tilley, in 23 COFFEY, Q.C.
24 terms of what Moira had asked -- first of al, 24 Q. I'mnot suggesting you were, I’'m just --
25 she had asked for an update on the contacting 25 MR. TILLEY:
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1 A. No. | mean, you know, MoiraHennessey isa 1 left to get in touch with. We have eight that
2 very solid individual and | wouldn’'t have read 2 we have tofigure out how to get in touch.
3 behind her words. 3 Sharon Dominic is speaking with Dr. Malluret
4 COFFEY, Q.C.. 4 re; the St. Pierre patients, eight of them,
5 Q. Was thisan instruction? Would you have 5 and we haveto set up something for those in
6 interpreted this as an instruction to you, "to 6 nursing homes, 12. The numbers for those who
7 ensure that all patients have been contacted 7 have converted have not changed from my last
8 by the time the House openslater this month 8 update" and she says, " There have been letters
9 so the Minister can stand up and say that"? 9 written on 18 patients. The letters have been
10 MR. TILLEY: 10 sent over to Karafor signing. There are 45
11 A. ldon'trecal itbeinglooked at that way. 11 patients left to bereviewed. 25 have been
12 Againlooking at asubject on aBlackberry, 12 selected for this Thursday’s meeting. | still
13 it's--no, | can't say. 13 haven't been able to make contact with
14 COFFEY, Q.C.: 14 Western. | reviewed Larry Alteen’s dataand
15 Q. Andthe reason| raisethat withyou, Mr. 15 provided feedback, but | have not heard from
16 Tilley, because | want you to help you put it 16 him regarding who'sgoing to contact his
17 in context. If wecould look, please, at 17 patients. Almost all the 76 patients noted
18 Exhibit P-095. That was November 3rd, a 18 above from the central region wereon his
19 Thursday. Now thisis an e-mail, October 19 list. If you have any questions, don’t
20 26th, 2005, Wednesday, which is the week 20 hesitate to call me", signed Heather. Now,
21 before or aweek and aday before, at 8:41 21 Mr. Tilley, and as | pointed out when |
22 p.m. It'sfrom Heather Predham to Dr. Robert 22 started to read this, you're not on the list
23 Williams, Patricia Pilgrim, copied to Denise 23 of recipients here, but this sort of -- this
24 Dunn and Dianne Smith, and the subject is 24 isfairly detailed, isn't it?
25 "Current tally for ER/PR". | appreciate your 25 MR. TILLEY:
Page 154 Page 156
1 name is not here, but I'm going to read some 1 A Yes
2 of it and ask you about what, if anything, you 2 COFFEY, Q.C.
3 knew about this or were advised about it. 3 Q. | mean, this isactual numbers and pointing
4 "Here arethe latest numbersfrom the ER/PR 4 out who -- the only thing that’s not hereis
5 contacting. | just want you to know that 5 the actual patient’s names, in effect, and
6 Nancy Parsons, Janet Laidley, and Deanne 6 their phone numbers. | mean, thisis very
7 Emberley have done a tremendous job with this 7 detailed, the numbers who fall into different
8 task. Itisextremely draining and they have 8 categories --
9 done all thisnotification in the day and in 9 MR.TILLEY:
10 the evenings with the upmost of compassionand |10 A. And the challenges they’re having with it.
11 professionalism”, and then there' s bold print 11 COFFEY, Q.C..
12 and underlining, "confirmed negative total 41 12 Q. Sure. Were you being made aware the |atter
13 patients; contacted 35, no answer after many 13 part of October, the beginning of November of
14 triesfive, other region, one. Results not 14 05, of thissort of information? At what
15 received, 292 patients; contacted 126, no 15 level were you being informed asto what was
16 answer 35, deceased 12 [despite all our 16 going on?
17 efforts. Thesewere discovered after we 17 MR. TILLEY:
18 called the family]; moved, eight [we are 18 A. Wadl, | don't recall seeing thisletter, but |
19 exploring waysto contact them]. Already 19 do recall hearing about difficulties accessing
20 called us, 12; other regions, 75. Not on 20 people because they had moved or they weren't
21 Terry’slist, 24 [these appear to be other 21 answering their telephone.
22 region or people we already tested over the 22 COFFEY, Q.C.
23 summer, so right now it looks like we won't 23 Q. Sure.
24 need to call them]. She goes on, "So overall, 24 MR. TILLEY:
25 we have spoken to 173 patients, and have 40 25 A. Soit'spossible that that type of information
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1 came from something like this. 1 A. Becauseof thedelays from results getting
2 COFFEY, Q.C.: 2 back from Mt. Sinai and the like -
3 Q. Okay. And again,| will pointout, just 3 COFFEY, Q.C.
4 because we don’'t have an e-mail necessarily 4 Q. Andjust thedifficulty inlocating -
5 doesn’'t mean that someone like Bob Williams 5 MR. TILLEY:
6 wouldn’t have forwarded one to you and it just 6 A. Yes
7 hasn’t been picked up in the information 7 COFFEY, Q.C.:
8 gathering. So, to say that, as you point out, 8 Q. - some patients.
9 you could have actually seen thisat some 9 MR.TILLEY:
10 point or something like it that would have 10 A. Yes, | mean, that would certainly be an issue
11 apprised you of it. 11 that was obviously being talked about and |
12 THE COMMISSIONER: 12 certainly knew of theissue about Mt. Sinai
13 Q. | think the witness said he didn’t recall the 13 and its difficulties.
14 [etter. 14 COFFEY, Q.C.:
15 COFFEY, Q.C.: 15 Q. Thereis, aswell--would you have interpreted-
16 Q. Youdon'trecall seeing it? 16 -s0, you would not have interpreted this
17 MR. TILLEY: 17 insertion, "that we need to ensure the
18 A. No,that'swhat| - 18 minister can say that all patients have been
19 COFFEY, Q.C.: 19 contacted when the House openslater this
20 Q. Ohokay. Youdon't recall getting thiskind 20 month", as adirective to you?
21 of detail. 21 MR. TILLEY:
22 MR. TILLEY: 22 A. | hadn’t seenit asadirective.
23 A. I don't recal that particular information, 23 COFFEY, Q.C.:
24 but | do recall information that seemsto be 24 Q. Okay.
25 contained init - 25 MR. TILLEY:
Page 158 Page 160
1 COFFEY, Q.C. 1 A. |l wouldn't haveseenit asadirective. |
2 Q. Okay, that'swhat | was- 2 would--no.
3 MR.TILLEY: 3 COFFEY, Q.C.
4  A. -about that'swhy | was being contacted. 4 Q. Now, sheaso asksabout the report from the
5 COFFEY, Q.C.: 5 chief pathologists and the B.C. Cancer
6 Q. Okay. 6 Institute and the chief technologist. Now as
7 MR.TILLEY: 7 of November 3rd, Ms. Wegrynowski’'s report
8 A. Or having difficulty contacting people. 8 hadn’t been issued, the written report. But
9 COFFEY, Q.C. 9 that October 17th report from Dr. Banerjee did
10 Q. So youmight havebeen getting kind of a 10 exist.
11 precise of - 11 MR. TILLEY:
12 MR. TILLEY: 12 A. Uh-hm,
13 A. That'spossible. 13 COFFEY, Q.C.:
14 COFFEY, Q.C. 14 Q. Andwould havebeenin St. John's for some
15 Q. Okay. Now, when we go back then to P-0096, on 15 period of time before November 3rd.
16 that day, November 3, Moira saysto you, "we 16 MR. TILLEY:
17 need to ensure that the Minister can state all 17 A. Uh-hm,
18 patients have been contacted when the House 18 COFFEY, Q.C.
19 opens later this month”, | mean, would that 19 Q. By November 3rd, would you have seen Dr.
20 have caused you, in the beginning of November, 20 Banerjee sreport?
21 some concern about, well look, are we going to 21 MR. TILLEY:
22 bein a positionto do that, to be ableto 22 A. I don't know of the actual datethat | did
23 actually make such contacts and tell the 23 that.
24 minister that, that we' ve done so? 24 COFFEY, Q.C.:
25 MR. TILLEY: 25 Q. Soinreferring Ms. Hennessey to Dr. Williams
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1 and advising Dr. Williams that you were doing 1 Dunn, Denise Dunn who is Bob Williams
2 so, top of the page there, did you anticipate 2 executive assistance on Friday, November 4th
3 that Dr. Williams would inform her or give her 3 at 2:05 p.m., which would be the next day--I'm
4 information about the status of those reports? 4 sorry, 2005 at 1:15 p.m. forwarded that to
5 MR.TILLEY: 5 Heather Predham. So when you came back to St.
6 A. Yes, because|’m thinking that it camein at 6 John’s, November 3rd or 4th or 5th or 6th,
7 4:20--sorry, 1407. 7 whenever you came back, did you ever discuss
8 COFFEY, Q.C.: 8 thiswith Dr. Williams about Moiraand the
9 Q. 207p.m,yes 9 department are looking for these reports or at
10 MR. TILLEY: 10 least the status? Did you ever discuss that
11 A. Andwent out at 2:15, so 8 minutes later, I'm 11 with Bob Williams?
12 just trying to do the math in the time zones, 12 MR. TILLEY:
13 so that putsit at 12:45 thereabouts in 13 A. | have no recollection.
14 Ontario, so I’'m likely close to lunch or just 14 COFFEY, Q.C.
15 broke for lunch and started to read my e-mails 15 Q. Would you have followed up with Bob Williams
16 that might have comein. 16 to ensure that Moira at least got some answer?
17 COFFEY, QC. 17 MR.TILLEY:
18 Q. Sure. And you're justsaying, look, I'm 18 A. Wadl, just restate the environment inwhich
19 amost 1500 miles away, contact Bob. 19 we're here, if the message had been redirected
20 MR. TILLEY: 20 accordingly, I would be onto one of many
21 A. Right. 21 other things by that time.
22 COFFEY,Q.C. 22 COFFEY, Q.C::
23 Q. Andyou would have anticipated or expected 23 Q. Now yourself, though, in terms of that
24 that he let her know what the status of those 24 Banerjee report, you did, at some point, and
25 reports was? 25 you indicated it was relatively earlier on
Page 162 Page 164
1 MR.TILLEY: 1 after the report camein, you don’t remember
2 A. Uh-hm. 2 the exact date.
3 COFFEY, QC. 3 MR. TILLEY:
4 Q. If wecould, please, look at Exhibit P-0097. 4 A Itcertainly wasn't in 2006.
5 Now, Mr. Tilley, the e-mail lower down on the 5 COFFEY, Q.C.:
6 pageis from--the original messageis from 6 Q. Itwas’05.
7 Moira Hennessey to Dr. Robert Williams, sent 7 MR. TILLEY:
8 Thursday, November 3rd, 2005 at 2:56 p.m. 8 A. Yes, that'swhat I’m recalling.
9 Suggesting that’ s not too long after you send 9 COFFEY, Q.C.:
10 your e-mail to Ms. Hennessey, shewrotethis 10 Q. Theyear inwhich the report was done, you
11 to Dr. Williams. The subject is ER/PR and she 11 would have seen it that year. Y ou went to Bob
12 says, "Hi Bob, canyou please giveme an 12 Williams' office tolook atit, soit was
13 update on where we are with the contacting of 13 certainly of interest to you.
14 patients. | understand the process is ongoing 14 MR. TILLEY:
15 and there have been some problems. Alsohave |15 A. Yes.
16 you received the report from the B.C. 16 COFFEY, Q.C..
17 pathologists and the Mount Sinai 17 Q. What caused you to go to Bob's office?
18 technologists? If yes, what is the general 18 MR. TILLEY:
19 finding (s). Whilel know you are briefing 19 A. Wdl, | would periodically try to bevisible
20 the minister later thismonth, we have to 20 in the sights throughout the organization and
21 complete thefirst draft of the House of 21 if I happenedto goto the Health Science
22 Assembly briefing notes by tomorrow. | will 22 Centre, | would have certainly made an attempt
23 then update it after the meeting with the 23 to connect with the vice-presidents that would
24 minister. Thanks, Moira." And thisissent 24 be working there.
25 via her Blackberry. And then apparently Ms. 25 COFFEY, Q.C.
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1 Q. Andif yougoin, | mean, presumably you would 1 COFFEY, Q.C.
2 have been in Bob Williams' office a number of 2 Q. So without being--without the department
3 times, was this trip to see this report? 3 receiving either asummary of what wasin it
4 MR.TILLEY: 4 or the actua reports, the department couldn’t
5 A. |can'tsay specifically. 5 find out what the conclusions had been?
6 COFFEY,Q.C: 6 MR. TILLEY:
7 Q. Sodo you recall whether yourself and Bob 7 A. Wedll, there were briefing sessions given
8 Williams ever discussed the issue of whether 8 directly by Dr. Williamsin which hetalked
9 the department should see this report or 9 about the recommendations coming out of the
10 should see asummary of it--or begiven a 10 reports.
11 summary of what wasinit? 11 COFFEY, Q.C.
12 MR. TILLEY: 12 Q. | appreciate the recommendations, I’'m talking
13 A. | can’'t imagine that we wouldn’t have. There 13 about the reasons about why you needed
14 was obviously aninterest on their part, 14 recommendations in the first place.
15 Moira' s e-mail refersto general findings. | 15 MR. TILLEY:
16 don't recall having said that we would not 16 A. Right. I can't speak to it specificaly, but
17 provide it to the department and as you know, 17 Dr. Williams was very open with his
18 much later that was at |east acknowledged to 18 conversation, so | can’'t imagine him being
19 be done. 19 inhibited in that way.
20 COFFEY, Q.C:: 20 COFFEY, Q.C..
21 Q. Youwere prepared to provideit, it wasn't 21 Q. Soif youwould have thought that or expected
22 actually provided, | gather, because it didn’t 22 that the deputy minister would treat these
23 make it out of your office. 23 sorts of reportsin the same way, in terms of
24 MR.TILLEY: 24 confidentiality as they were within your
25  A. Right, right, whichisanother day, another 25 organization, why wouldn’t they just be
Page 166 Page 168
1 story. 1 shipped over when the ADM is asking about the
2 COFFEY, Q.C: 2 genera findings?
3 Q. Yes butyou werepreparedtoin May of '07 3 MR.TILLEY:
4 provideit to the department. 4  A. | guessthe decision was that we would use it
5 MR.TILLEY: 5 the same way that we were treating other parts
6 A. Uh-hm. 6 of the organization and that we'd be (sic.)
7 COFFEY, Q.C.: 7 verbal briefings.
8 Q. Soin October, November, December of ’05, at 8 THE COMMISSIONER:
9 that time, do you think you would have been 9 Q. Whenyou'reready, Mr. Coffey.
10 prepared to provide it to the department? In 10 COFFEY, Q.C.:
11 fact, why not just send it over to them? 11 Q. Yes, thankyou. Sol takeit there'sreally
12 MR. TILLEY: 12 no real answer to that, it'sjust we didn’t
13 A. Yeah, well if the department had indicated and 13 think to do it?
14 the way our organizations were working 14 MR. TILLEY:
15 together, trying to balance off the issue that 15 A. Yeah. Likeahundred things happening at the
16 we had always worked with with regardsto peer |16 sametime -
17 review processes, we would have certainly 17 COFFEY, Q.C.:
18 provided it on the assumption that they would 18 Q. Yes, but bear inmind this is the most
19 protect that the sasmeway we would. The 19 important, biggest clinical matter you're
20 health system depends so much on peer review |20 dealing with -
21 processes and it may not be asimportant for 21 MR.TILLEY:
22 that particular case, but in subsequent cases, 22 A. Yes.
23 it redly is one of the few tools that we have 23 COFFEY, Q.C.:
24 to encourage openness and evaluation amongst (24 Q. Andyou'reright inthe midst of it at this
25 peer groups. 25 point.
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1 MR.TILLEY: 1 being a desirable opportunity to send it on.
2 A. Right and restructuring the biggest 2 COFFEY, Q.C.
3 organization that | had ever been involvein 3 Q. Sothat hecould understand, you know, the
4 and trying to manage that at the sametime, 4 position you were in, and your organization?
5 you know, | can speak to the peer review 5 MR.TILLEY:
6 process and the general rules around that. | 6 A. Yes yes.
7 can speak to the fact that the department and 7 COFFEY, Q.C.:
8 ourselves were--worked very closely together. 8 Q. Thank you, Commissioner.
9 COFFEY, Q.C. 9 THE COMMISSIONER:
10 Q. Soareyoutelling us, whenyou say "closely 10 Q. Allright. Let’'smakeit 2:05.
11 together" are you telling the Commissioner 11 (ADJOURNED FOR LUNCH)
12 look, in effect, John Abbott knew what wasin 12 THE COMMISSIONER:
13 those reportsin a practical way? 13 Q. Please be seated.
14 MR. TILLEY: 14 COFFEY, QC.
15 A. No, it was just our ongoing working 15 Q. Commissioner, | believe before we begin you
16 relationship, | wouldn’t see John or his staff 16 have an administrative matter?
17 as being immediate outsiders. 17 THE COMMISSIONER:
18 COFFEY, Q.C.: 18 Q. | do have acouple of administrative matters,
19 Q. Yes, | understand that, which explains - 19 actually. | just want toremind those with
20 THE COMMISSIONER: 20 standing, aswell as anybody else who is
21 Q. Would or wouldn't? 21 interested that next week is the week of the
22 MR.TILLEY: 22 seminar, which will be held on Tuesday and
23 A. Would not. 23 Wednesday morning in the Inco Innovation
24 COFFEY, Q.C. 24 Centre. Unless| date myself, | reckon that
25 Q. Which explains your willingness to provide it 25 isthe old student union building at Memorial
Page 170 Page 172
1 inMay of '07. 1'mjust asking back in’05 1 University and | should add, as | confessed
2 why you wouldn’t have sent it on, bearing in 2 when wewere on our way tovisit it at
3 mind the public profile of this matter. 3 lunchtime, that it wasn’t even built when |
4 MR. TILLEY: 4 was a student at MUN. And the other thing is
5 A. Yes, wdll right from the very beginning we had 5 that if you are also interested in scheduling,
6 restricted the publication or the printing of 6 our schedule for the next three weeks has been
7 these reports and it was distributed to a few 7 updated this morning and you will notice that
8 individuals who were seen as being important 8 itincludes a scheduled returnvisit by Mr.
9 interms of following up or monitoring the 9 Tilley--I hate to say that to you, Mr. Tilley,
10 progress. 10 on Thursday of next week, but | think you knew
11 COFFEY, Q.C.: 1 about it.
12 Q. | mean, John Abbott now is not just somebody-- |12 MR. TILLEY:
13 he occupied a position, he's the deputy 13 A. Yes
14 minister of Health and you didn’t think it 14 THE COMMISSIONER:
15 would be important for somebody at hislevel 15 Q. Allright, Mr. Coffey.
16 to understand what it was Dr. Banerjee had 16 COFFEY, Q.C.:
17 concluded? 17 Q. Thank you, Commissioner. If we could look,
18 MR. TILLEY: 18 please, at Exhibit P-0387. Now, Mr. Tilley,
19 A. Notthat | didn’t think it was important. 19 before we get to your meeting of November 17th
20 COFFEY, Q.C.: 20 with John Ottenheimer, thisis an e-mail or a
21 Q. Well wouldn't it have been important for the 21 series of e-mails, November 14th, 2005 and the
22 deputy minister to fully appreciate what this 22 first of themis 2:39 p.m. that day. It'sto
23 outsider had found? 23 George Tilley--I'm sorry, | apologize, it's
24 MR. TILLEY: 24 from Peter Dawe, November 14th, 2005 at 11:58
25  A. Looking back at it, Mr. Coffey, | can see that 25 am. on the bottom of the page there, to Dr.
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1 Williams and yourself and the subject is 1 in Mr. Dawe's e-mail to you, because bear in
2 priority for retesting of breast cancer 2 mind thisisthe middle of November of 2005,
3 patients. And Mr. Dawe has written, "Good day 3 at that point didyou have any reason to
4 Bob and George. | understand Bobis not 4 believethat infact patient retesting was
5 available thisweek, so | am including George 5 being done in alphabetical order?
6 in the message. George, you may want to put 6 MR.TILLEY:
7 me on to someone else, which isfine. | spoke 7 A. Noreason to believe yesor no.
8 toa person thismorning whois concerned 8 COFFEY, Q.C.:
9 about her retesting and when it will be done. 9 Q. Youdidn't know on what basisit was being -
10 Shewas told the testingis being done in 10 MR. TILLEY:
11 aphabetical order and is worried that it 11 A. No, sir.
12 hasn’t been prioritized. She is also 12 COFFEY, Q.C.:
13 concerned with the general lack of information 13 Q. - prioritized or even if it was being at al,
14 from the frontline staff at the cancer clinic. 14 in the sense of -
15 Shewill be talking to the mediaon thisto 15 MR. TILLEY:
16 let you know. Can you tell meif thereisany 16 A. That'scorrect.
17 priority procedure in place for the retesting. 17 COFFEY, Q.C.:
18 | have left amessage for George to phone me 18 Q. Some sent before others. "She's also
19 on thisaso"--and he hasa cell number. 19 concerned with the general lack of information
20 Signed Peter. And then at 2:39 the same day, 20 from the frontline staff at the cancer
21 Denise Dunn, on behalf of Dr. Robert Williams 21 clinic. Now did that give you any pause for
22 sent an e-mail to yourself, the same subject 22 concern?
23 matter, and it says "Mr. Tilley, do you want 23 MR. TILLEY:
24 me to forward this to Terry Gulliver for 24 A. Well looking at it, clearly the people that
25 follow up?' Signed Denise. And then you, on 25 were talking to the public were the team that
Page 174 Page 176
1 the sameday at 2:44 p.m. sent an e-mail to 1 were in the Quality Initiatives Department and
2 Dr. Robert Williams on the same subject matter 2 not it the cancer clinic. | seetorecall a
3 saying, "Denise, | sent thisto Pat Pilgrim 3 directive going out to multiple parts of the
4 earlier today for follow up. Thanks." Signed 4 organization to haveany inquiriesof this
5 George Tilley. Now can you tell us, please, 5 nature referred to the patient relations
6 Mr. Tilley, what this was about in the middle 6 officer.
7 of November in terms of priority of testing or 7 COFFEY, Q.C.:
8 retesting and how that was originaly 8 Q. Andyou're correct, thereissuch a-
9 envisaged to be addressed and infact was 9 MR.TILLEY:
10 addressed? 10 A. Okay,sol guessitwould beunderstandable
11 MR. TILLEY: 11 to, now that | know the questions were going
12 A. Interms of how the testswere going to be 12 to be directed in that area, that was going to
13 sent off or coming back? 13 be the resolution.
14 COFFEY, Q.C. 14 COFFEY, Q.C.
15 Q. And prioritized because this talks about 15 Q. Doyou know if--so from your perspective, you
16 prioritizing and this patient, apparently had 16 weretelling Dr. Williams that I’ ve tasked Pat
17 thought it was al phabetically and what can you 17 Pilgrim with dealing with this?
18 tell us about - 18 MR. TILLEY:
19 MR. TILLEY: 19 A. Yes. Patwould have beenthe cancer care
20 A. | really have no knowledge in terms of how it 20 executive lead, so would have been the logical
21 was handled or prioritized, other than what 21 person, particularly in Dr. Williams' absence,
22 was coming back was being dealt with. Beyond |22 but also because of her connection with the
23 that, | really can’t speak to it. 23 cancer program.
24 COFFEY, Q.. 24 COFFEY, Q..

25

Q. Thereference here at the bottom of the page

25

Q. Didyou ever check afterward to find out what
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1 the priority was, if any? 1 status. Thethree headingsare: "Patients
2 MR.TILLEY: 2 whose results have been reported by Mount
3 A. No, |l didn't. 3 Sinai but require review; patients whose
4 COFFEY, Q.C.. 4 results have been reported by Mount Sinai and
5 Q. Any reason why not? 5 have been confirmed negative; and patients
6 MR.TILLEY: 6 whose results have not been reported by Mount
7 A. Otherthanl just physically wasn't ableto 7 Sinai." And thebulk, interms of numbers,
8 commit thetime tothat issueand | felt it 8 fall into the last category, don't they that's
9 was in good hands when | referred it on. 9 -
10 COFFEY, Q.C.: 10 MR. TILLEY:
11 Q. Okay. And certainly by sending this e-mail, 11 A. Yes
12 well Dr. Williams would have gotten the 12 COFFEY, Q.C.:
13 original oneas well, hewould have been 13 Q. Infact, there s-now just looking at the top
14 cognizant of theissue of prioritizing being 14 two classifications, the total under patients
15 raised. Youdidn't haveto tell him that 15 whose results have been reported by Mount
16 because he got the same e-mail you did at the 16 Sinai, but require review, see that?
17 bottom of the page? 17 MR. TILLEY:
18 MR. TILLEY: 18 A. That'sthe 83.
19 A. That'scorrect. 19 COFFEY, Q.C.
20 COFFEY, Q.C.: 20 Q. That'sthisone. Thetotal is 83 and patients
21 Q. Didheever bring to you any concernsthat he 21 whose results have been reported by Mount
22 had in that regard? 22 Sinai and have been confirmed negative, which
23 MR. TILLEY: 23 IS 89.
24 A. About the sequencing of testing or 24 MR.TILLEY:
25 prioritization? 25  A. Uh-hm.
Page 178 Page 180
1 COFFEY, Q.C. 1 COFFEY, Q.C.
2 Q. Yes 2 Q. Sothat’satotal of 172 between 83 and 89 add
3 MR.TILLEY: 3 up to about 172.
4 A. No, | have no recollection of that discussion. 4 MR. TILLEY:
5 COFFEY, Q.C. 5 A Yes
6 Q. Andagain, I'm not suggesting he did, I’m just 6 COFFEY, Q.C.:
7 asking in case it comes up. 7 Q. That had retest results reported. So at the
8 MR.TILLEY: 8 timel take it there wasjust under half of
9 A Uh-hm. 9 the retests reporting as, well I'll address it
10 COFFEY, Q.C.: 10 thisway, just over half of the retests had
11 Q. Now, Mr. Tilley, there was a meeting on 11 reported has being confirmed negative?
12 November 17th, 2005, | gather, with the 12 MR. TILLEY:
13 Minister of Health. If we could see, please, 13 A. Yes
14 Exhibit P-0390? And this isabriefing note 14 COFFEY, Q.C.:
15 to the Minister of Health, November 17th, 15 Q. Suggesting that just under half, just under
16 2005. It's an update on estrogen and 16 fifty percent had been reported as other -
17 progesterone receptor testing and "The 17 MR. TILLEY:
18 estrogen and progesterone investigation and 18 A. Yes
19 retesting today is affecting 835 individuals, 19 COFFEY, Q.C.:
20 total of 898 samples. There are instances 20 Q. Inother words, positive, presumably?
21 where individuals have had more than one 21 MR. TILLEY:
22 sample taken, having logged and sent to Mount (22 A. Yes.
23 Sinai Hospital in Toronto, Ontario. In 23 COFFEY, Q.C.:
24 summary, activity to dateis as follows'--and 24 Q. Whichisa conversion rate at that point of
25 there's along very detailed list of the 25 probably around 45 percent or so, give or take
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1 abit, if you do the arithmetic, that would be 1 Q. Andif wecould assist Mr. Tilley in that
2 about right, wouldn’t it? 2 regard then, Exhibit P-0388 and thisisan e-
3 MR. SIMMONS: 3 mail written by yourself, Mr. Tilley, that
4 Q. The briefing note says requirereview, it 4 day, November 17th at 5:41 p.m. to Susan
5 doesn't say positive, assume require this 5 Bonnell and Heather Predham and you write,
6 review for somereason but | don't want to 6 “Dr. Williams and | met with the minister this
7 draw the conclusion that you conclude that all 7 afternoon to bring him the latest information
8 of themin turnis positive. 8 on the ER/PRissue. Thanks, Heather, for the
9 THE COMMISSIONER: 9 information that you prepared. The minster’s
10 Q. | hadunderstood the only ones that were 10 communication’ s director will be e-mailing a
11 reviewed are the ones that were not confirmed 11 few questionsto Susan that they would like
12 negative, but maybe I’m wrong on that. 12 for usto put responsesto by the end of the
13 MR. SIMMONS: 13 day tomorrow, anticipation of the House
14 Q. Thereare--I think you'll hear eventually that 14 opening tomorrow. Wewill undoubtedly need
15 there were some cases where the panel had to 15 everyone' shelp in ensuring key messages are
16 be involved in determining whether it would be |16 getting across." Signed George. So does that
17 considered a negative or a positive. 17 assist you--and as well, while I'm at it Mr.
18 COFFEY, Q.C. 18 Tilley, if | could please, if we could bring
19 Q. Yes, and that’'sthe whole thing about whether 19 up too Exhibit P-0153 please? Thisisane-
20 they’re one to nine verses ten, verses others. 20 mail from Tansy Mundon, Friday, November 18th,
21 But the point being they didn’t get reviewed 21 2005 at 9:13 a.m., which is the next morning,
22 by the panel unlessMount Sinai said it's 22 to Deborah Thomas-Pennell, Susan Bonnell,
23 something more than zero. | think we'd agree 23 copied to yourself, Darrell Hynesand John
24 on that, Mr. Simmons., 24 Abbott. Subject is ER/PR questions. And she
25 MR. SSMMONS: 25 writes, "Susan, Deborah, further to our
Page 182 Page 184
1 Q. Uh-hm. 1 briefing yesterday with George and Dr.
2 THE COMMISSIONER: 2 Williams, | attach thefollowing questions
3 Q. Allright. 3 that the minister would like answered in
4 COFFEY, Q.C. 4 advance of the House of Assembly opening on
5 Q. Sojust about 45 percent of the tests coming 5 Monday, if at all possible. Many thanks,
6 back, approximately, Mount Sinai was reporting 6 Tansy". And then, Mr. Tilley, just again to
7 as other than zeros. Was that your 7 assist you, on page two of this exhibit, there
8 understanding at the time? 8 are ER/PR questions and there are seven
9 MR. TILLEY: 9 bullets and some of them contain more than one
10 A. Yes, yes. 10 question.
11 COFFEY, Q.C. 11 MR.TILLEY:
12 Q. Soyou went to see the minister and | presume 12 A. Yes
13 hewas provided with this, acopy of this. 13 COFFEY, Q.C::
14 What do you recall about that meeting? 14 Q. And that's the questions you were just
15 MR. TILLEY: 15 speaking of, | believe.
16 A. Wel I've learned that there are no 16 MR.TILLEY:
17 handwritten notes that | have, unfortunately, 17  A. Yes
18 torefer toit. 1 only have the fact that we 18 COFFEY, Q.C::
19 talked about this document to give me an 19 Q. Okay, could you, you know, whatever you need
20 indication as to the subject matter and a 20 to help you -
21 reference to arequest for information about 21 MR.TILLEY:
22 questionsthat the Department of Health had 22 A. Waéll, other than the fact that those existed,
23 posed in anticipation of the House of 23 I don’t have anything other than the fact that
24 Assembly. 24 we must have talked about the information
25 COFFEY, Q.C. 25 provided and there must have been a discussion
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1 - 1 Tansy." Signed Deborah. And so Deborah
2 COFFEY, Q.C. 2 Pennell apparently, from inside your
3 Q. Yes, that'sall those numbers. 3 organization, as a member of your organization
4 MR. TILLEY: 4 when you see the next page of this exhibit,
5 A. Those numbers. And then adiscussion with 5 page two, well we actually see a document that
6 respect to anticipating questionsthat the 6 goeson for another full two pages with the
7 officials in the department would like to have 7 guestions that we just looked at retyped out
8 some information about as they were to prepare 8 and then in bold print, the answers.
9 their minister for potential discussions in 9 MR.TILLEY:
10 the House of Assembly. 10 A. Yes
11 COFFEY, Q.C.: 11 COFFEY, Q.C.
12 Q. Andthese questions that arelisted on page 12 Q. Doyou recal whether or not you were involved
13 two of Exhibit P-0153, the first oneiswhen 13 in providing the information for these
14 did the HsC minister find out about the 14 answers?
15 inaccurate cancer test results and what 15 MR. TILLEY:
16 direction did he give to Eastern Health on how 16 A. No,| don'trecal. Therewould be people
17 to handle this situation? 17 that would certainly have access to that
18 MR. TILLEY: 18 information at a more detailed level than |
19 A. Yes 19 would. | suspect that Deborah Thomas would
20 COFFEY, Q.C.: 20 have co-ordinated with those individuals.
21 Q. Now, Mr. Tilley, yourself, when you received 21 COFFEY, Q.C.
22 that, | presume on the 18th of November, how 22 Q. She'dgo to the people who knew the most about
23 did you feel at the time as a CEO about being 23 it.
24 asked to answer that sort of a question? 24 MR.TILLEY:
25 MR. TILLEY: 25  A. That would be my thought.
Page 186 Page 188
1 A, Wdll just felt that what we had received was 1 COFFEY, Q.C.:
2 acompletelist of questions that somebody had 2 Q. Andyour expectation, | takeit, aswell.
3 prepared for the minister without giving much 3 MR.TILLEY:
4 thought to it being edited to send over to my 4 A Yes
5 staff to provide input. 5 COFFEY, Q.C.:
6 COFFEY, Q.C.: 6 Q. Mr.Tilley, asacEeo of Eastern Health, having
7 Q. Becauseit was, infact, in terms of when he 7 met with John Ottenheimer on November 17th,
8 found out, unless it was you might have been 8 theidea that your organization might, you
9 ableto answer it yourself by looking at your 9 know, be tasked with and fulfil the task of
10 diary and so on at the time, but presumably he 10 answering questions such as these, how did
11 would have known when he found out. 11 that stand--why were you--what 1'm trying to
12 MR. TILLEY: 12 say to you, | suppose, is why are you people
13 A. Yes, sothat’s why I'm assuming that it was 13 who are otherwise busy, dealing with this?
14 their list of questions and we were 14 MR. TILLEY:
15 contributing and whatever we were replying 15 A Wdl it certainly wasn't our primary
16 with, they were going to be using that to 16 responsibility any time inthe pastto be
17 build the information for the minister. 17 doing this for the minister, but normally what
18 COFFEY, Q.C.: 18 | had been familiar with isthat there would
19 Q. Andif we could, please, could we open Exhibit |19 be an information process by the officiasin
20 P-0154? Now this, Mr. Tilley, is an email 20 government and then the actual information
21 from Deborah Thomas-Pennell, November 21st, (21 tranglated into answers by their staff. I'm
22 2005, 9:21 am.to Tansy Mundon, copied to 22 not sure if there was anything specific
23 Susan Bonnell. The subject is ER/PR 23 intended with this, other than maybe the turn
24 questions. The attachment are questions 24 around time would seen to be short, therefore
25 ER/PR.1final.doc. Shesays "Asrequested, 25 they were putting the questionsforward to
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1 minimize the amount of afterwork. 1 MR. TILLEY:
2 COFFEY, Q.C.: 2 A. Uh-hm.
3 Q. Anddoyou know whether or not you ever saw 3 COFFEY, Q.C:
4 the answers before they went? 4 Q. And other than perhaps the first question and
5 MR. TILLEY: 5 answer, the information contained in the
6 A. It'stough to pick one document out inthe 6 answersthere, are spelled out herein these
7 middle of--and | at the timewas | ever copied 7 two pages.
8 onitor - 8 MR.TILLEY:
9 COFFEY, Q.C.: 9 A. Yes
10 Q. Wdl actualy if we could open, please, 10 COFFEY, Q.C.
11 Exhibit P-0153, thank you, Registrar. Thisis 11 Q. Pagestwo and three of the exhibit. At this
12 the one with the actual list of questions on 12 point in time which isjust past the middle of
13 it. That had been sent to you apparently or 13 November, what was the state of communication
14 you were copied on it onthe morning of 14 of Eastern Health withthe public at that
15 November 18th. The response went out Monday 15 point? You had run your ad back in October,
16 morning, November 21st and I’ m not saying you 16 remember that newspaper advertisement.
17 were or weren't. | don’t have the documents 17 MR. TILLEY:
18 here, I’'m not saying they don't exist, but 18 A. Yes, | do, yes, middie of October.
19 what I'm asking you is do you have any memory 19 COFFEY, Q.C.:
20 really of kind of having to vet this before it 20 Q. Middletoward the end of October, we looked at
21 went? 21 that. Andthis isnow getting toward the
22 MR.TILLEY: 22 second--we're into the second half of
23 A, ldidn't have itasaruleto vet documents 23 November.
24 that were going from the Department of Health. 24 MR.TILLEY:
25 COFFEY, Q.C.: 25 A. Yes.
Page 190 Page 192
1 Q. Andthat'sreally what | was asking. 1 COFFEY, Q.C.:
2 MR. TILLEY: 2 Q. Butin theintervening time, what had been
3 A. Again, thisis amoving train here and, you 3 going on with respect to public communication,
4 know, | do haveto rely upon people to be able 4 if anything?
5 todothat work andif | hadto vet things 5 MR.TILLEY:
6 that would be going through in the 6 A. Interms of public communications, nothing
7 organization, there smply wouldn’'t be enough 7 comes to mind other than the ongoing contact
8 seconds in the day to make that possible. 8 with the patient follow up.
9 COFFEY, Q.C. 9 COFFEY, QC.
10 Q. Andsodoyou haveany policy in placeasto 10 Q. Individual patients.
11 what sort of things, if any, you would have to 11 MR. TILLEY:
12 vet? 12 A. Right.
13 MR. TILLEY: 13 COFFEY, Q.C.
14 A. No, dir, no. 14 Q. Butin termsof like publicity campaign or
15 COFFEY, Q.C.: 15 educational campaign.
16 Q. Okay. 16 MR. TILLEY:
17 MR. TILLEY: 17 A. Theonly recollectionthat | can draw at the
18 A. There were probably policies in the 18 moment is the newspaper advertisement.
19 organization on afinancial nature that would 19 COFFEY, Q.C.:
20 say that | had to sign or something, but not 20 Q. Yes Sir, if and you would have understood
21 in terms of information flow. 21 that these answers were being provided to the
22 COFFEY, Q.C. 22 Minister of Health for his possible usagein
23 Q. No,okay. Now, Mr. Tilley, when we look at 23 the House of Assembly in a public forum, the
24 Exhibit P-0154, this is the questions and 24 answers to these questions.
25 answers. 25 MR. TILLEY:
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1 A Yes 1 November meeting that you can recall? You
2 COFFEY, Q.C. 2 understood there were going to bea list of
3 Q. Atthetime and would there have been anything 3 questions and your people would do what they
4 to prevent Eastern Health, for example, other 4 could to answer them. Mr. Ottenheimer’s
5 than the first question and answer putting the 5 overall level of satisfaction or otherwise
6 rest of these up on your website explaining 6 with the state of affairs reported to him, was
7 your, you know, as to anybody who isinquiring 7 he content?
8 from the public, you know, these are questions 8 MR. TILLEY:
9 that might occur to you and this is our 9 A. There'snothingthat sort of stands out for
10 position currently on it, the number of 10 me.
11 patients and--and if you're telling the 11 COFFEY, Q.C..
12 minister information that - 12 Q. I|takeit, from your -- you have no memory of
13 MR. TILLEY: 13 him expressing any dissatisfaction. 1’m not
14 A. Hewas prepared to say publicly. 14 suggesting he did, I'm just --
15 COFFEY, Q.C.: 15 MR. TILLEY:
16 Q. Yes 16 A. No,dr, | don't.
17 MR. TILLEY: 17 COFFEY, Q.C.
18 A. I’'msorry, am| doing this? 18 Q. And at that time-- and there are e-mails, a
19 COFFEY, Q.C.: 19 number of them where, you know, people from
20 Q. Youare, you'rein control. 20 your organization are continuously contacting
21 MR. TILLEY: 21 Mount Sinai to see when the next retest
22 A. My apologies. 22 results would be back, there was certainly an
23 COFFEY, Q.C.: 23 interest in -- you understood that?
24 Q. No, no, not at all. 24 MR.TILLEY:
25 MR. TILLEY: 25 A. | knew therewas alot of discussionstotry -
Page 194 Page 196
1 A. Youknow, there' s nothing obviously that | can 1 - around trying to expedite the retreatment or
2 recall that would, based upon my scan, be not 2 retesting process.
3 information that we wouldn't share with 3 COFFEY, Q.C.:
4 anybody and certainly if theminister was 4 Q. Thank you. Sir, if we could look, please, at
5 going to speak to it in the House, then - 5 Exhibit P-0310. Now thisisaseries of e-
6 COFFEY, Q.C.: 6 mails. The top ones are between Darrell Hynes
7 Q. And if itwas information that you were 7 and Tansy Mundon, but when we get down to the
8 prepared to have the minister, there'd 8 one at the bottom of the page, it’s an e-mail
9 probably have been no reason in principle why 9 from Deborah Thomas-Pennell, Thursday,
10 - 10 December 1st, 2005, at 1357 hours. It's to
11 MR. TILLEY: 11 Tansy Mundon on her Blackberry, and the
12 A. That'swhat | mean. 12 subject is "FyI", for your information, and
13 COFFEY, Q.C.: 13 Ms. Pennell you will note here was still with
14 Q. Okay, doyou know if any thought wasgivenat |14 the Health Care Corporation of St. John's --
15 thetime to--inthe interest of opency and 15 MR. TILLEY:
16 transparency whichis a phrase, an answer 16 A. Uh-hm.
17 being used later of putting that sort of 17 COFFEY, Q.C.:
18 information up on your website, which doesn’t 18 Q. Atthetime, and she writes, "Hi Tansy, just
19 have any costs associated with it. 19 FYl, Mark Quinn isdoing a news story on the
20 MR. TILLEY: 20 fact that the ER/PR testing istaking longer
21 A. No, absolutely not. | can't recal any 21 than we thought. He talked to Peter Dawe and
22 discussion that | wasinvolved in about that 22 cancer survivor, the nameis redacted, and Dr.
23 specifically. 23 Williams aso did a quick telephone interview.
24 COFFEY, Q.C. 24 Basicaly, al he said isthat we are getting
25 Q. Sir, is there anything else about that 25 the results back asfast aswe can. We have
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1 issued apleato Mount Sinai that they do what 1 COFFEY, Q.C.:
2 they can to hurry the procedure along, and 2 Q. How aboutin terms of their communicating
3 that as soon aswe get the results back, we 3 their advice to you generally, because you' ve
4 are letting people know. There'snot much more | 4 indicated that generally you had advice from
5 wecan say. Just wanted to keep you inthe 5 them in respect of the ER/PR issue?
6 loop. | managed to hold him off until today", 6 MR.TILLEY:
7 in the context to be Mark Quinn, "That way the 7 A. I did. Asyouhave seen upto date, | had
8 issue should be dead again by the timethe 8 gotten letters from Susan with respect to her
9 House opens again next week". There'sa"J" 9 recommendations for patient follow-up, had
10 there, | don’'t know if that means anything, 10 gotten a memo from her with respect to the
11 and she signs, Deborah. Now with respect to 11 pros and cons of variousissues. | certainly
12 this, Ms. Pennedll’sremark that "she had 12 saw that as being information that was very
13 managed to hold off Mr. Quinn until that day", 13 insightful and realistic under the
14 and with a view, she suggests, "thereby the 14 circumstance. Theissue with regardsto the
15 issue should be dead again by the timethe 15 House and the communications between them and
16 House opens again next week", wereyou aware |16 the communications in the Department of
17 that that sort of an attitude existed within 17 Health, it’s not something I'm able to speak
18 your organization, this Communications 18 to.
19 Department? 19 COFFEY, Q.C.
20 MR. TILLEY: 20 Q. Andtheideaof tryingto keep it out of the
21 A. No. 21 public eye, can you speak to that?
22 COFFEY, Q.C: 22 MR. TILLEY:
23 Q. Withrespect to communicationsinvolving ER/PR |23 A. Well, we were obviously going through alot of
24 within your organization, it's Susan Bonnell 24 evolving issues at that pointintime; the
25 and Deborah Thomas Pennell, they arethetwo |25 reviews, the patients coming back -- the
Page 198 Page 200
1 main -- what we've seen in these 1 results coming back, the retesting. Clearly
2 communications. 2 our focuswas on theindividual patient and
3 MR.TILLEY: 3 that’swhat wefelt, always feltto bethe
4 A Yes 4 most important factor. Theissue of public
5 COFFEY, Q.C.: 5 discussion was, as| had indicated earlier,
6 Q. Thatwould bethe two people who would be 6 not the primary issue. We kept reinforcing
7 dealing with it? 7 the fact that we were doing the right thing by
8 MR.TILLEY: 8 focusing in on the patient.
9 A. Yes andthey were certainly very activein 9 COFFEY, Q.C.:
10 this, and | felt did very good work in terms 10 Q. How about theidea of trying to avoid the
11 of their advice to me, and essentialy | can 11 public eye entirely?
12 say that they worked many, many hours long 12 MR. TILLEY:
13 beyond alot of people. 13 A. | don’'t know how we could avoid being -- this
14 COFFEY, Q.C.. 14 issue being from the public eye entirely. It
15 Q. Andinterms of their advice to you, did their 15 was obviously an important issue to alot of
16 advice ever involve the notion of trying to 16 people.
17 ensure theissueisdead again or minimizing 17 COFFEY, Q.C.:
18 theissue, to keep it out of the House of 18 Q. If you could look, please, at Exhibit P-0311.
19 Assembly in thisinstance, or otherwise just 19 Now thisis-- thank you. Pagetwo of itis
20 keep it out of the public eye? Did their 20 an e-mail from Tansy Mundon to a number of
21 advice involve that? 21 individuals, senior individuals -- well, John
22 MR.TILLEY: 22 Abbott, to Moira Hennessey, Darrell Hynes,
23 A. I'mnot sure what it doesto try to have 23 John Ottenheimer, John Rumbolt, Tara Furlong,
24 something avoided for the House, but that’s 24 but aswell as Susan Bonnell and Deborah
25 how it reads. | really can’'t speak toit. 25 Thomasin your organization. I1t’s December 5,
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1 2005, 11:39 am, and she's forwarding a 1 Dr. Beverley Carter, copied to Dr. Cook, Terry
2 transcript of a December 5th, 2005, interview 2 Gulliver, and Dr. Ejeckam. Thisisthe letter
3 by Jeff Gilhooly -- of Peter Dawe by Jeff 3 where Dr. Carter is communicating with Dr.
4 Gilhooly, and the caption is, "Cancer Society 4 Williams about a suggestion by Barry Dyer
5 says wait for results could have been 5 concerning the Ventana testing or
6 shorter”. Were you aware, as the CEO of 6 reinstituting Ventana testing or estrogen
7 Eastern Hedth, that two of your 7 receptor, progesterone receptor, and HER2/neu,
8 communications people were apparently on a 8 being able to be started at any time, and you
9 mailing list of some sort that Tansy Mundon 9 would have -- | takeit, youwere aready

10 had here concerning ER/PR? 10 aware that Dr. Carter referred to the reports

11 MR. TILLEY: 11 of Dr. Banerjee and Trish Wegrynowski as two
12 A. Specificaly interms of being on amailing 12 fairly damning reports?

13 list in government -- 13 MR. TILLEY:

14 COFFEY, Q.C.: 14 A. Yes, | heard that.

15 Q. Orwasidentified to sendthisto. | mean, 15 COFFEY, Q.C.:

16 wereyou aware that there wasthat kind of 16 Q. You heard that before.

17 close apparent relationship between the 17 MR. TILLEY:

18 communications in the Department of Healthand {18 A. Inearlier testimony, yes.

19 your own communications people? 19 COFFEY, Q.C.:

20 MR. TILLEY: 20 Q. Andin termsof that, Dr. Williamsis the

21 A. Wdl, aswe'll findout | suspectin due 21 person you've -- in your view, isin charge of
22 course, my sense on an evolving basisis that 22 responding to this, this entire matter.

23 the communications department of both 23 MR. TILLEY:

24 organizations were working very closely 24 A. Uh-hm.

25 together. 25 COFFEY, Q.C.:

Page 202 Page 204

1 COFFEY, QC. 1 Q. Doyourecall whether or not he ever brought
2 Q. Wereyou aware early -- 2 that assessment -- his receipt of that
3 THE COMMISSIONER: 3 assessment from Dr. Carter to your attention?
4 Q. Wereyou aware of it at the time? 4 I mean, the guy you’ve got in charge of this,
5 MR. TILLEY: 5 Dr. Williams, at the beginning of December --
6 A. No, maam, other than | know that Tansy Mundon 6 MR.TILLEY:
7 would be representing communications issues 7 A. Thereare -- I'm not sure what the actual
8 for the department, and I think she wasthe 8 dates, are, but | do remember my telephone log
9 one that sent the questions over to get 9 some references to speaking to Dr. Williams
10 answers to. 10 with referenceto Dr. Carter.

11 COFFEY, QC:: 11 COFFEY, QC.

12 Q. Sure 12 Q. Yes

13 MR. TILLEY: 13 MR. TILLEY:

14  A. Sotherewasan ongoing dialogue. 14 A. ldon't know if that isof any helpto us

15 COFFEY, Q.C.: 15 here.

16 Q. Any ideathat one or theother might be 16 COFFEY, Q.C.:

17 keeping the other posted of -- 17 Q. Okay. Just amoment, please.

18 MR. TILLEY: 18 THE COMMISSIONER:

19 A. I’mnot sure if that was unique -- isolated 19 Q. Your telephonelog, isit, sir?

20 case or abigger issue. 20 MR. TILLEY:

21 COFFEY, Q.C.: 21  A. Yes, maam.

22 Q. Andif we couldlook, please, at Exhibit P- 22 REGISTRAR:

23 0101. Now, Mr. Tilley, thisisa letter of 23 Q. Would that be 326?

24 December 7th, 2005, to Dr. Robert Williams, 24 THE COMMISSIONER:

25 and look a thethird page, it's written by 25 Q. 326, the particular page.
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1 REGISTRAR: 1 A. Andunfortunately there's so much going on at

2 Q. 326 2 onetime -- that letter itself is not speaking

3 COFFEY, Q.C.: 3 to me to remind me, but | certainly do have a

4 Q. Thisis-- 4 recollection of some conversation with Dr.

5 THE COMMISSIONER: 5 Williams concerning Dr. Carter, but at this

6 Q. That would be earlier. Presumably you're 6 point in time | can't recal if it

7 looking for atelephone log after December 7 specifically related to that letter or not.

8 Tth. 8 COFFEY, Q.C.:

9 COFFEY, Q.C.: 9 Q. Because with this, in fact, that letter
10 Q. Actualy, these particular telephone logs go 10 involves theissue of restarting testing,

11 into January of '06, Commissioner, so it 11 ER/PRtesting. | mean, that’sreally what it
12 doesn’'t actually cover that. It'snot in that 12 - it involves other things, but that’s
13 part of it. You think there may be an entry 13 certainly Dr. Carter’s --
14 for around that date. | do know that there's 14 MR. TILLEY:
15 one for August 2nd. 15 A. Right.
16 MR. TILLEY: 16 COFFEY, Q.C.
17 A. Okay, it might bethat’s the one |’ m getting 17 Q. Thereason she saysshe swritingit isDr.
18 linked up with because I’m not seeing it here 18 Cook asked her about the idea.
19 in and around that time. 19 MR. TILLEY:
20 COFFEY, Q.C.: 20 A. Uh-hm.
21 Q. Yes 21 COFFEY, Q.C:
22 MR. TILLEY: 22 Q. And she's --that having occurred, she's
23 A. Thereé's -- what'sthe date of this one? 23 advising Dr. Williams of her views on it and
24 There' sone in February of ' 06. 24 why.
25 COFFEY, Q.C.: 25 MR. TILLEY:
Page 206 Page 208

1 Q. Yes 1 A Yes

2 MR.TILLEY: 2 COFFEY, Q.C:

3 A. So we'rewell beyond that date. Anyway, 3 Q Would !l -- I'm just -- again for the

4 sorry, Mr. Coffey, back to your original 4 Commissioner’s perspective at the time, this

5 point. 5 is, | think, really one of the first times

6 COFFEY, Q.C.: 6 that we've seenin adocument any idea of

7 Q. Notatal-- 7 actually restarting testing locally?

8 MR. TILLEY: 8 MR. TILLEY:

9 A. Whichwasdid Dr. Williams make me aware -- 9 A. Yes, other than we would have had information
10 COFFEY, Q.C.: 10 back from Ventanathat suggests that the
11 Q. That your breast pathologist, she'sthe only 11 equipment was operating favourably.

12 onein the organization -- 12 COFFEY, Q.C.:

13 MR. TILLEY: 13 Q. Yes, that actually went back to August of ' 05.
14 A. Yes 14 MR.TILLEY:

15 COFFEY, Q.C.: 15  A. Okay.

16 Q. Hasaclassification or specification of being 16 COFFEY, Q.C.:

17 aspecialist in that area -- 17 Q. Sowhat I’'m getting at hereis that apparently
18 MR. TILLEY: 18 that letter suggests that recently then Barry

19 A. Right. 19 Dyer had raised the idea of restarting

20 COFFEY, Q.C. 20 testing, okay, and I’ m asking you do you have
21 Q. That thiswasthe view that she had expressed 21 any recollection of the personwho you had
22 inwriting to Dr. Williams, and | appreciate 22 tasked with handling this matter, Dr.

23 she’sgoes on at some length about why she 23 Williams, raised with you thefact that the
24 feelsthat way, but -- 24 only breast pathologist in the province

25 MR. TILLEY: 25 expressed these sorts of views and concerns?
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1 MR. TILLEY: 1 THE COMMISSIONER:
2 A, Wedll, asl look just at the first three lines, 2 Q. Doyou evenrecall aconversationwith Dr.
3 Mr. Dyer was obviously taking a position that 3 Williamsto the effect of it’'s being suggested
4 this could be started, and that Dr. Cook had 4 that we start up ER/PR testing again using the
5 recently asked Dr. Carter for her opinion, and 5 Ventana and there’'s anybody against it or
6 | assume, without reading the rest, that he's 6 anything of that nature?
7 now referring that dialogue to Dr. Williams. 7 MR. TILLEY:
8 One of the things | do recall al along about 8 A. Wdl, thefact that it wasn't started, Madam
9 thisissue asto restarting the Ventana, which 9 Commissioner, I’'m working on the assumption
10 | said to Dr. Williams that he and his 10 that it wasn’'t a unanimous opinion, and | used
11 colleagues haveto be satisfied that that 11 to alwaysindicate to him that he had to be
12 equipment is okay to activate for this 12 satisfied that everybody was comfortable
13 purpose, and | repeated that with Dr. Howell, 13 moving forward. So | takeitin the absence
14 and that's my recollection in terms of 14 thereof --
15 starting up the Ventanatest again. 15 THE COMMISSIONER:
16 COFFEY, Q.C.: 16 Q. Okay, so-- but doestheindication -- were
17 Q. Thisletter not only refersto the machinery, 17 you saying | want everybody to beon side
18 it also refersto personnel being trained? 18 about going back to doing thistest before you
19 MR. TILLEY: 19 proceed?
20 A. Yes, | understand that. 20 MR. TILLEY:
21 COFFEY, Q.C. 21 A. | wascertainly saying to him that | need for
22 Q. Pathologists and so on, and technologists, and 22 him to feel comfortable before we move forward
23 it goes on at quite some detailed length? 23 with reactivating this test, so | guessto the
24 MR.TILLEY: 24 extent that he's going to feel satisfiedis
25 A. Right, andi wasjust speaking to your point 25 when he's got a common agreement to go.
Page 210 Page 212
1 about the letter focusing in on the Ventana. 1 COFFEY, Q.C.:
2 COFFEY, Q.C: 2 Q. Anddid heever bringto youthe apparent
3 Q. Sotheidea, though, that -- so you have no 3 significant disagreement and opinion that Dr.
4 recollection of Dr. Williams bringing these 4 Carter’sletter suggest exists between, at
5 sorts of concerns having been expressed at the 5 least her view, and the technologist end of
6 beginning of December of ’05 by the breast 6 it? 1 mean, did the fact that this exists and
7 pathologist in Newfoundland to Dr. Williams 7 he’ strying to deal with it, did he bring that
8 attention directly, the letter isto him -- 8 to your attention in December, because you had
9 MR.TILLEY: 9 witnessed this back in August?
10 A. Yes 10 MR. TILLEY:
11 COFFEY, Q.C.. 11 A. | certainly did on August 1st.
12 Q. And he sthe person who's in charge of, from 12 COFFEY, Q.C.:
13 your perspective, dealing with the whole ER/PR 13 Q. Yes, sol’masking you --
14 matter. 14 MR.TILLEY:
15 MR. TILLEY: 15 A. Andthere'sa couple of telephone logs that
16 A. Uh-hm. 16 I’m thinking of, but it may have been back in
17 COFFEY, Q.C.: 17 that same point in time. It wouldn't surprise
18 Q. Hedid not bring that to your attention, like, 18 me to know that that issueis still there with
19 in the sense of any kind of detailed way that 19 technologists and pathol ogists, because | was
20 you can recall? 20 certainly aware of some of theissues that
21 MR.TILLEY: 21 were going on between them in terms of their
22 A. Unfortunately, the best that | can offer isto 22 interaction. | can't say that -- | don't feel
23 say that | don't recall specifically that 23 confident in saying that we talked about that
24 amount of detail specifically being attributed 24 letter specifically, but, you know, nor can |
25 to Dr. Carter. 25 say Dr. Williamswouldn't have shared that
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1 level or the nature of that issue with me. 1 Q. And apparently Heather Predham on the same day
2 COFFEY, Q.C.: 2 wroteto all of theindividuals involvedin
3 Q. Okay. Could we go, please, to Exhibit P-0398. 3 the earlier email and said, "Nancy and | have
4 Now this is an e-mail from Susan Bonnell, 4 had alook. Our comments are below", and if
5 Monday, January 30th, 2006, at 3:40 p.m. to 5 you'll look down below in thetext, she's
6 Dr. Williams, Heather Predham, yourself, and 6 inserted commentsin it.
7 Dr. Laing. The subject is"ER/PR", and then 7 MR.TILLEY:
8 it's key messages for potential media 8 A. Okay.
9 inquiries following Independent story, January 9 COFFEY, Q.C.:
10 29th, and there are a number of bullets. 10 Q. Butyouthat day at5:32p.m. at the top of
11 MR. TILLEY: 11 the page sent an e-mail to Susan Bonnell. Y ou
12 A. Sorry, what was the date of this one again, 12 said, "Will the term "panelling" be
13 Mr. Coffey? 13 understood”. | takeit you had read the key
14 COFFEY, Q.C. 14 messages and expressed concern about the idea
15 Q. | apologize, January 30th, 2006. 15 of the usage of the word "panelling"?
16 MR. TILLEY: 16 MR.TILLEY:
17 A. Okay. 17  A. Yes, | guessso.
18 COFFEY, Q.C. 18 COFFEY, QC::
19 Q. We'reintothe new year. 19 Q. Whichhad to dowith the physician review
20 MR. TILLEY: 20 panel.
21 A. Sotherewas an Independent story on the 29th? |21 MR TILLEY:
22 COFFEY,Q.C. 22 A. Okay.
23 Q. The29th, apparently. 23 COFFEY, Q.C:
24 MR.TILLEY: 24 Q. | presume. Is that what it would be, you
25 A. Okay. 25 think?
Page 214 Page 216
1 COFFEY, Q.C. 1 MR. TILLEY:
2 Q. And that story occasioned Ms. Bonnell 2 A. I'mthinking, yes.
3 apparently to write this document that's 3 COFFEY, Q.C.
4 amost apage long, and she concludes it by 4 Q. Andwithrespect to this, these key messages
5 saying, "We have had only one inquiry fromcBC | 5 for potential mediainquiries, | take it then
6 Radio, Mark Quinn. No follow up to date. | 6 that all the individuals involved here,
7 can certainly give him a cal, but I'm 7 yourself, Dr. Williams, Heather Predham, Dr.
8 wondering if I’m an appropriate spokesperson”, 8 Laing and Susan Bonnell, all understood that
9 and it'sfrom herself. Now theidea of key 9 there might be mediainterest in this.
10 messages for potential media inquiries 10 MR. TILLEY:
11 following Independent story, January 29th, 11 A. Yes
12 what was Eastern Health’ s position visavis 12 COFFEY, Q.C.:
13 whether you' d even comment at that point? 13 Q. Andif there’s mediainterest, then presumably
14 MR. TILLEY: 14 there might be public interest at large. And
15 A. | don't think we were into any position which 15 you're nodding "yes".
16 would say wewouldn’t comment on inquiries |16 MR. TILLEY:
17 coming through at that point. 17 A. Uh-hm.
18 COFFEY, Q.C. 18 COFFEY, Q.C.
19 Q. If wecouldlook, please, at Exhibit P-0400. 19 Q. Thank you. And Ms. Bonnell has gone through
20 Now here at the bottom of the pageis, in 20 the trouble of typing all this out and
21 fact, Susan Bonnell’s e-mail we just |ooked 21 gathering peoples input and you' re looking for
22 at. 22 clarity init, "panelling”.
23 MR. TILLEY: 23 MR. TILLEY:
24 A. Uh-hm. 24 A. Uh-hm.
25 COFFEY, Q.C.. 25 COFFEY, Q.C..
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1 Q. Again, the sametopic arises at the end of 1 Q. If wecould bring up, please, Exhibit P-0165.
2 January of 06, why not just simply put it up 2 Now again, | just usethis asa reference
3 on your website, satisfy yourself asto what’s 3 point really, Mr. Tilley, as | appreciate it
4 there and send it around to all the media and 4 was neither sent to you, nor originated from
5 put it up. 5 you, but--the second page of it--thisis a
6 MR.TILLEY: 6 letter, page two of this, Mr. Tilley, isa
7 A. Wdll, looking back at it from now and focusing 7 letter dated February 1, 2006 from Dr.
8 solely inonit, it'sagood question. | can 8 Banerjeeto John Ottenheimer, as Minister.
9 say to you, at thetime I’m not sure anybody 9 Andit's"Re: Laboratory Medicine Specialit,
10 had thought about that asan option, not 10 Pathologists in Newfoundland®. And Dr.
11 intentionally, just hadn’t thought about it. 11 Banerjee makesthe case for improving the
12 COFFEY, Q.C.: 12 working conditions. And from his perspective,
13 Q. Andif we could, when welook at the bottom of |13 the acute needto improve the employment
14 that exhibit, becauseif you recall, | said to 14 conditions for pathologists. Youcan take
15 you that, pointed out to you that Ms. Predham 15 your time and have alook at it, but -
16 had pointed out, "our comments are below". 16 MR. TILLEY:
17 And if you actually read thetext carefully, 17 A. Okay, if you don’t mind.
18 there are certain comments added by her. But 18 COFFEY, Q.C.:
19 hereat the very end, it'sbeen inserted, 19 Q. Yougo right ahead. And Commissioner, you, of
20 "Susan, isthis something for you to say to 20 course, we' ve seen this here before.
21 the media or to hand out? If it's something 21 MR.TILLEY:
22 for you to use, it’'s fine, but ifit's a 22 A. Okay.
23 handout, it startsof a bit abruptly, | 23 COFFEY, Q.C.
24 think". So, suggesting that, infact, at 24 Q. So, Mr. Tilley, in terms of--and Dr. Banerjee
25 least it had crossed Ms. Predham’s mind that 25 here iswriting on letterhead of the Canadian
Page 218 Page 220
1 Ms. Bonnell might not only--it might not only 1 Association of Pathologists.
2 be usedto speak, but could, infact, be 2 MR.TILLEY:
3 handed out as a - 3 A. Uh-hm.
4 MR. TILLEY: 4 COFFEY, Q.C.
5 A Yes 5 Q. Okay. Let mejust scroll up the page so you
6 COFFEY, Q.C.: 6 cansee ithere. Thereyou are. Now, in
7 Q. -hand out. So, someone at least thought 7 terms of this whole issue about recruiting of
8 that--were you aware--so, obviously you 8 pathologists, their pay levels and so on, this
9 weren't aware or you don't recall anyway. 9 isFebruary of '06. Asthe CEO of Eastern
10 MR. TILLEY: 10 Health and you had been the CEO of the Health
11 A. That wewould hand it - 11 Care Corporation, what, if anything, did you
12 COFFEY, Q.C.: 12 know about that whole issue? How aware were
13 Q. Yes 13 you of it? Theissue of getting better pay
14 MR. TILLEY: 14 for these individuals.
15 A. -outto themedia Thequestion you asked 15 MR. TILLEY:
16 earlier is why didn't we put it in the 16 A. Yes. Wdll, | wascertainly aware of it. I'm
17 website. 17 not sure | was as acutely aware of it during
18 COFFEY, Q.C.: 18 Mr. Ottenheimer’s day, but | certainly
19 Q. Yes, orpassitout. | prefaced it by saying 19 remember it in Mr. Osborne'sday. | haveit
20 pass - 20 referenced in a number of issuesthat | had
21 MR.TILLEY: 21 spoken to the deputy minister about in a
22 A. Tomy knowledgethat hadn’t been suggested, 22 meeting. I’m not sure exactly what date that
23 but I guess,it's sort of areflection of 23 was. Alsoin the summer of 2005 one of the
24 having the benefit of hindsight. 24 things that | noted was the issue of
25 COFFEY, Q.C. 25 pathologist turnover.
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1 COFFEY, Q.C. 1 available elsawhere in the country to avoid an
2 Q. When the ER/PR matter came up - 2 exit. So, you know, | certainly -
3 MR. TILLEY: 3 COFFEY, QC::
4 A. That'scorrect. 4 Q. Sorry, | interrupted you, you said, he asked,
5 COFFEY, Q.C. 5 somebody, the minister perhaps at the time
6 Q. -that'soneof the- 6 said, when is this going to stop?
7 MR. TILLEY: 7 MR.TILLEY:
8 A. Right. 8 A. Yes, intermsof, you know, when are you going
9 COFFEY, Q.C: 9 to stop bringing theseissues forward. |
10 Q. Oneaspect of thiswas the turnover issue. 10 mean, you got to start planning for these
11 MR. TILLEY: 11 issuesmorein advance. And the reality in
12 A. It had been referenced that the organization 12 many of the situations that we faced, some we
13 had experienced alot of turnover amongst both 13 could see it coming and others because of the
14 oncologistsand pathologists. Therewas a 14 few numbers that we had, resignation or an
15 situation that we were dealing with at the 15 exodus, just even afew numbers could have a
16 time. | think it had to do with our 16 major impact. It really was not able to be
17 pharmacists and the private sector had 17 predicted. Now, the issue of compensation for
18 increased the salaries for pharmacists to such 18 physicians were not issues that the Health
19 an extent that it was hard for a pharmacist to 19 Authorities had direct influence over.
20 turn it down, despite the fact that many of 20 COFFEY, Q.C.:
21 these pharmacists were trained in hospital 21 Q. Perhaps you could explain that to the
22 environments and that’ s where they preferred 22 Commissioner because that may, for somebody on
23 towork. | was taking some criticism from 23 the outside, that may not be readily apparent.
24 some treasury board officials about the fact 24 MR.TILLEY:
25 that we kept bringing up different 25 A. Okay. Well, al of the compensation for staff
Page 222 Page 224
1 professional groups problems. And 1 and physicianswere led by the Provincia
2 unfortunately when that happens, it’s usually 2 Treasury Board. In the collective bargaining
3 something that we can’'t anticipate. 3 process for staff, they would always look to
4 Pharmacistsis one of them, our pathologists 4 have a representative from the system as a
5 were another one where we only had less than 5 part of the bargaining team, but that was more
6 half a dozen and Ontario were looking--1’m 6 to help avoid any pitfallsin what might be
7 sorry, New Brunswick had just recruited two of 7 negotiated in the language in a collective
8 ours. So, we were making some of these 8 agreement that might not be actually able to
9 decisions on the fly. Anyway, the point of my 9 be operationalized. Still with the bargaining
10 setting that context is that | remember 10 unit people, when it got timeto talk about
11 somebody asking me, like, when isthis going 11 salaries, those that were representing the
12 to stop? And | remember saying, it may have 12 Regional Health Authorities very rarely, if at
13 been to the minister, that, you know, | have 13 al, were involved in discussions about
14 another issue out there with pathologists. 14 compensation. Over to the physician side, the
15 COFFEY, Q.C.: 15 physicians, most of the physiciansin the
16 Q. "Whenisthisgoingto stop” wassaid in the 16 province were feefor service. There were
17 context of the pharmacists? 17 some that were salaried and pathol ogists were
18 MR. TILLEY: 18 amongst those, but their compensation, as
19 A. Wdl, bringing specific disciplinesto - 19 well, was decided and set by the province.
20 COFFEY, Q.C. 20 When we were speaking to the pathology issue
21 Q. Okay. 21 and talking about the importance of getting
22 MR. TILLEY: 22 that issue addressed, | recall the decision at
23 A. Becausewe had, over theyears, had nurses 23 thetime was made, let's do astudy of the
24 that we had to put in someinterim stepsto 24 need for pathologistsin the provinceas a
25 try to balance off this compensation that was 25 whole. You know that was a process of getting
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1 more information which was bonafide. You 1 Newfoundland and Labrador Medical Association
2 know, that was a processof getting more 2 would be the body that would be representing
3 information which was bona fide, but 3 the physiciansin those discussions.
4 unfortunately it lent itself to the issue 4 COFFEY, Q.C.:
5 still being outstanding and therefore, the 5 Q. From your perspective then as CEO, okay, how
6 risk that our pathologists were going to be 6 much influence, if any, did you have--you got-
7 attracted by other parts of the country where 7 -you' re employing the actual pathologists who
8 these positions were clearly in demand. 8 feel and voice the opinion and views that
9 THE COMMISSIONER: 9 they’re underpaid and, infact, overworked
10 Q. When you say that the--when you talk about the |10 because the positions are not--all positions
11 government negotiating, | presume that’s 11 arenot filled. Andyet, you'renot ableto
12 Treasury Board. 12 respond financially to them.
13 MR. TILLEY: 13 MR. TILLEY:
14 A. Yes 14 A. Uh-hm.
15 THE COMMISSIONER: 15 COFFEY, Q.C.
16 Q. Treasury Board would negotiateintermsof the |16 Q. Andaswell, if | could, do you know if Dr.
17 physicians. Would they, at the sametime as 17 Williams ever got involved in lobbying for or
18 they’re negotiating with the physicians who 18 organizing on behalf of the pathologistsin
19 arefee for service physician, negotiatein 19 the sense of putting forward or trying to
20 respect of the salary for those who weren't or 20 advance their position?
21 were they separate bargaining processes? 21 MR.TILLEY:
22 MR. TILLEY: 22 A. Dr.Williams, | recall, did have discussions
23 A. Well, my understanding is they’ re together and 23 with the Department of Health. 1'm not sure
24 | should say--I shouldn’t exclude the fact 24 inwhat manner, to stress the need to have
25 that there are physicians that work within the 25 this issue resolved. As | was skimming
Page 226 Page 228
1 Department of Hedth that oversee the 1 through my notesin the past couple of weeks,
2 physician salary budget. And I'd be very 2 again | reference the meeting that | had with
3 surprised if they weren’t involved with 3 Mr. Abbott and stress the importance of
4 Treasury Board in these deliberations. 4 getting that issue resolved quickly.
5 COFFEY, Q.C. 5 COFFEY, Q.C.
6 Q. The Treasury Board would have their own 6 Q. So, despite thefact that your organization
7 physicians, own staff physicians, asit were, 7 actually employed these salaried physicians,
8 in the Department of Health along - 8 the pathologists, you know, that worked for
9 MR.TILLEY: 9 Eastern Health or the Health Care Corporation
10 A. Correct. 10 for that matter before it, you had no
11 COFFEY, Q.C.: 1 influence or control over the amount of money
12 Q. -toassist. 12 that you could pay them?
13 MR. TILLEY: 13 MR. TILLEY:
14 A. Yes, that would administrative positions 14 A. That'scorrect. Andevenif | wereto refer
15 within government that would support the 15 back to the two cases| aluded to earlier,
16 compensation process. 16 being the pharmacists, there was an occasion
17 COFFEY, Q.C.: 17 with nurses and there was another with cardio
18 Q. Intermsof the Commissioner’s question about, 18 perfusionists. We took some action, but we
19 well, the bargaining unit or bargaining 19 did so with the blessing of government. The
20 organization on behalf of the physicians, 20 Department of Health--because our greatest
21 salaried or fee for service, was the NLMA? 21 concern is that we would do something to solve
22 MR.TILLEY: 22 our issue, but inthe end, al we'd be doing
23 A. Right. Yes, my understandingisthat they 23 istransferring our problemto oneof the
24 both go together. | mean, they may split them 24 regional health authoritiesor if anything,
25 out in terms of bargaining strategy, but the 25 making their problem worse because they would
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1 see amigration from one to the other. So, 1 concludeswith "we haveto gather all the

2 that's why we would try to do moreon a 2 information together to review it and see what
3 provincial strategy. 3 information must be excluded from release.
4 COFFEY, Q.C.. 4 The two biggest issues will, of course, be the
5 Q. Interms, then, of addressing the pathol ogists 5 persona information and information

6 voiced concerns, other than urging Treasury 6 pertaining to a quality review and, therefore,

7 Board and the deputy minister of health and 7 protected under the Evidence Act. The person
8 the minister of health to do something about 8 co-ordinating this release of information will

9 it, you yourself couldn’t do, | take it, much 9 get us al together in the very near future.

10 more? 10 If you haveany questions, let me know.
11 MR. TILLEY: 11 Heather".

12 A. No,but | seemto recall that we had the 12 So, do yourecall or do you have any

13 support of the deputy minister. 13 recollection of why--because you’ ve indicated
14 COFFEY, Q.C.: 14 that there would be an ATIPP co-ordinator or
15 Q. Yes. That would befair. And| think that 15 response person. And, infact, Ms. Predham
16 will come out before the Commissioner. 16 points out "the person co-ordinating this

17 MR. TILLEY: 17 release of information will get us all

18 A. Okay. 18 together in the very near future”.

19 COFFEY, QC. 19 MR. TILLEY:
20 Q. S0, theresistance such asit waswasn't from 20 A. Uh-hm.
21 the Department of Health dealing with the 21 COFFEY, Q.C.
22 pathologists concerns. It was with whom? 22 Q. Do youknow if there had been any ATIPP
23 MR. TILLEY: 23 requests before this, at al, to Eastern
24 A. It would have been within the Treasury Board. 24 Health?
25 COFFEY, Q.C.. 25 MR. TILLEY:

Page 230 Page 232

1 Q. Andif we could please, Exhibit P-0403. Now, 1 A. Theonethat we spoke of yesterday -

2 this is an e-mail from Heather Predham, 2 COFFEY, Q.C.:

3 Wednesday, March 15, 2006, 3:42 p.m. to Dr. 3 Q. That was the department -

4 Williams, Susan Bonnell, Pam Elliott, Patricia 4 MR. TILLEY:

5 Pilgrim, Terry Gulliver, Donald Cook. 1'll 5 A. - that was for the Department of Health.

6 refer to him as Nash Denic, Sharon Smith and 6 There’ s nothing specifically that comes to

7 George Tilley and it's carboned to some 7 mind. | think when the ATIPP legislation came
8 others. The subject and "ATIPP Request”. And 8 in place, there was, | believe, an expectation

9 it says, "hello everyone, I'vejust received 9 that each organization would designate

10 the ATIPP request from Mark Quinn at cBC for 10 somebody who would, sort of, co-ordinate these
11 "al reports, memos, letters, briefing notes, 11 issues. And I’m thinking that that would have
12 and e-mails at the Eastern Regional Health 12 been that person.

13 Authority between May 1, 2005 and the present |13 COFFEY, Q.C.:

14 regarding hormone receptor testsfor people 14 Q. Now, asto--if we could look please at Exhibit
15 with breast cancer’”. And she goesto say a 15 P-0404. Ms. Predham, the next day at 8:08
16 couple of things, "(1), | can’t handlethis 16 am. sends an e-mail to the same individuals,
17 request. Pamand | had chatted about this 17 but points out, she says, "Hi! | forgot to

18 already. Since I'vebeen soinvolved, we 18 say that your search would include documents
19 certainly don’t want any perception of biasin 19 from May 1, 2005 to March 10, 2006. Sharon,
20 completing the request. I'm not sure who will 20 would you be able to passthis onto the
21 co-ordinate therequest and we'll have to 21 oncologist in your area? Heather". My
22 determine that tomorrow, but we will let you 22 question on that is this, was Heather the one
23 know. And (2) the clock has started to tick, 23 actually directing the parameters of
24 we have 30 calendar daysto complete the 24 responding to this because she’s spelling out-
25 request” andit goeson from there. She 25 -she says--"your search would include
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1 documents" and sheis, in fact, if you look at 1 THE COMMISSIONER:
2 the e-mail that had been sent the day before, 2 Q. Sothat wasthe department that would handle
3 she says--she's, in effect, instructing all of 3 those kinds of requests, was it?
4 you to do asearch of your computers and e- 4 MR. TILLEY:
5 mails using certain key words. So, - 5 A. |think therewasa person designated there,
6 MR.TILLEY: 6 that’ s my recollection.
7 A. Is she co-ordinating this as opposed to 7 THE COMMISSIONER:
8 somebody else? 8 Q. Butthenwhen therequest was being replied
9 COFFEY, Q.C.: 9 to, did you not have arole?
10 Q. No, well, right here she says - 10 MR. TILLEY:
11 MR. TILLEY: 11 A. Intermsof providing information?
12 A. Yes 12 THE COMMISSIONER:
13 COFFEY, Q.C.: 13 Q. When the information was gathered together for
14 Q. -inparagraph 2 you can seeit. 14 ATIPPA requests, did you have arole?
15 MR. TILLEY: 15 MR. TILLEY:
16 A. Yeah. 16 A. Notunless itwas directedto me, but I'm
17 COFFEY, Q.C.: 17 sensing here it was directed to somebody other
18 Q. "What | need for al of youtois to start 18 than me, but | can’t say specifically, but my
19 gathering al theinformation that you have 19 rolewould be, if it wasdirectedto me, |
20 re: ER/PR. Anyone elsein your areainvolved 20 would have forwarded it out to those people
21 in thisissue would also have to be notified 21 who are responsiblefor it. They would
22 and start gathering information.  This 22 prepare the necessary documentation and then |
23 includes doing a search of your computers and 23 would write back, if in fact, that wasthe
24 e-mails using the key words ER/PR or estrogen, 24 route it had comein.
25 et cetera. If you are unsure on how to do 25 COFFEY, Q.C.:
Page 234 Page 236
1 this search, let me know". So she, in effect, 1 Q. Ifwecould, toassist you in answering that
2 seems, at this point, to be at least starting 2 question | just posed, Exhibit P-0405. Again,
3 the response. 3 it'sthe same series of e-mails, but thisis
4 MR. TILLEY: 4 an extra one at the top of the page. Patricia
5 A. Yes. 5 Pilgrim on Friday, March 17, 2006, 11:01 am
6 COFFEY, Q.C.: 6 has written to the whole group asit were
7 Q. And she sasking Sharon in the e-mail the next 7 including yourself about the ATIPP requests
8 morning to pass this onto the oncologists. 8 and she says, "in my opinion" that's
9 MR.TILLEY: 9 Patricia s--"this has to stay with quality for
10 A. Uh-hm. 10 now. We cannot have individual programs and
11 COFFEY, Q.C.. 11 departments taking the lead and responding to
12 Q. Now, atthe time, what wasthe state of 12 these requests. If it means we haveto put an
13 readiness, if at all, of your organization to 13 extraresource in quality until we get our
14 deal with these requests? 14 permanent structure worked out, well, that is
15 MR. TILLEY: 15 what we have to do. Some "ONE" person has co-
16 A. Wdll that would have been within the quality 16 ordinate this. My thoughts for what they are
17 initiatives department and | - 17 worth. Signed, Pat".
18 COFFEY, Q.C.: 18 So, | takeit that at thetime, this
19 Q. Where Heather was? 19 suggests that Ms. Pilgrim’ s view was that you,
20 MR. TILLEY: 20 as an organization, had not yet got your
21 A. That’scorrect. 21 permanent structure worked out as to how this
22 COFFEY, Q.C. 22 would be done?
23 Q. Okay. 23 MR. TILLEY:
24 MR.TILLEY: 24 A. That appearsto beimplied there.
25 A. And| can't speak to that level of detail. 25 COFFEY, Q.C.:
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1 Q. Doyou know if, in fact, you ever did conduct 1 A. Okay, now | haveit.
2 such a search as Heather was directing you to? 2 COFFEY, Q.C:
3 MR. TILLEY: 3 Q. Yes doyou seethat.
4 A. I’'mlooking through my notes, but can't find 4 MR.TILLEY:
5 it. Therewas atelephone notein my log 5 A. Yes
6 which was from Heather. By the look on your 6 COFFEY, Q.C.
7 face, I'm thinking that that might be the one 7 Q. Of course, much of thisis redacted because it
8 that’ s related. 8 has nothing to do with the Commission in this
9 COFFEY, Q.C.: 9 matter at all, but when you goto the next
10 Q. Actually,if wegoto P-0406 actualy isthe 10 page, which I’ll just flip through here, page
11 next - 11 3 of the exhibit, thisis the next volume 46,
12 MR. TILLEY: 12 page 240, which is the way we received it from
13 A. P-406. 13 counsel for Eastern Health, suggesting | think
14 COFFEY,Q.C:: 14 that this note was probably dated May 12th as
15 Q. - exhibitup. Andl think, infact Mr. 15 best we can tell, | mean, sometimes you didn’t
16 Tilley, if we scroll down to page three of 16 date all your entries.
17 this- 17 THE COMMISSIONER:
18 THE COMMISSIONER: 18 Q. Ohnow, Mr. Simmonsis on hisfeet.
19 Q. Mr.Tilley, those arein Volume 2. 19 MR. SIMMONS:
20 MR.TILLEY: 20 Q. Excuse me,if yougo back onemore page,
21 A. Okay, thank you, Madam Commissioner. Yes, 21 you'll find aMarch date and from the look at
22 that’' s the one | was thinking. 22 the way this isredacted, I'm guessing that
23 COFFEY, Q.C.: 23 that May 12th dateis part of anarrative,
24 Q. P-0406, page 3, Commissioner. 24 rather than and if we go back (inaudible) and
25 THE COMMISSIONER: 25 we have the original book here if we need to
Page 238 Page 240
1 Q. Thank you. 1 confirm that.
2 MR.TILLEY: 2 THE COMMISSIONER:
3 A. Mr. Coffey, what was the late date we had for 3 Q. Sowehave March 18th, March 21st and then we
4 thisone. That was sometime later, wasit? 4 get May and then the date after that isalso -
5 COFFEY, Q.C. 5 COFFEY, Q.C.
6 Q. I'm sorry, well, those e-mail exchanges 6 Q. Yeah,now Mr. Simmons point, isl takeit
7 involving this ATIPP request began on March 15 7 this might be just text and not the actual--
8 and went on through the 17. And thisisthe - 8 and that's a point well taken.
9 MR. TILLEY: 9 THE COMMISSIONER:
10 A. Inany event - 10 Q. Yes and | have asuggestion wherewe can
11 COFFEY, Q.C.: 11 resolve this, the afternoon break, Mr. Simmons
12 Q. Oh,I'msorry, you'retrying to get the date 12 can pull out the original documents and we can
13 here? 13 determinewhat it is. Fifteen minutes or
14 MR. TILLEY: 14 whatever you need to find the document.
15 A. Yes. It's probably not significant for the 15 COFFEY, Q.C::
16 purposes of this. 16 Q. Thank you, Mr. Simmons, thank you,
17 COFFEY, Q.C.: 17 Commissioner.
18 Q. Wadl, it'sdifficult to tell depending on 18 (RECESS)
19 which pageiswhich. Now, this on--in fact, 19 THE COMMISSIONER:
20 the page before this, and if you just look at 20 Q. Pleasebeseated. Mr. Coffey.
21 the top right-hand side of page two of exhibit 21 COFFEY,QC:
22 P-0406, do you seethe right-hand side is 22 Q. Yes, Commissioner, we discussed the issue
23 right here, volume 46, page 239, very top of 23 about the dates and so on. | think whatever
24 the page. 24 the date of the particular entry might be, |
25 MR. TILLEY: 25 think | gather from Mr. Tilley that exhibit P-
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1 0406, page 3, whatever the actual date that 1 involving Dan Fontaine, who is a pathologist,
2 that note was made, will be of some assistance 2 and compensation issues.
3 to him to answer the question generally, | 3 MR.TILLEY:
4 think he - 4 A. Yes. And hewsas, if | remember this, either a
5 THE COMMISSIONER: 5 Newfoundlander or an Atlantic Canadian and was
6 Q. Okay. 6 certainly seen asan individual that we were
7 MR.TILLEY: 7 endeavouring to retain.
8 A. Thisparticular phone log, Madam Commissioner, 8 COFFEY, Q.C.
9 is from Heather Predham and it is quite unique 9 Q. And, dir, if we could look, please,
10 that somebody would call me about spending 10 Commissioner and Registrar, at P-0407. Now
11 that amount of money, but my recollection was 11 here there is an e-mail from Heather Predham,
12 that cBc had indicated that it didn’t have a 12 Monday, March 27th, 2006, 11:22 am. It'sto
13 lot of money and if we could provideit free 13 Robert Williams, Susan Bonnell, Pam Elliott,
14 of charge. So the question was being posed to 14 PatriciaPilgrim, Terry Gulliver, Don Cook,
15 me was whether it would be seen as an obstacle 15 Nash Denic, Sharon Smith and yourself, Mr.
16 to say to CBC, no, we'regoingto stand the 16 Tilley and it’s carboned to a number of other
17 ground and you have to pay the same amount. 17 individualswho | gather work in QI. And the
18 So you can see, I'm not sure what ASR 18 subject is Re: ATIPPrequest. She says, "Hi,
19 represents, there' s alittle arrow and then it 19 everyone, Deanne Emberley will be co-
20 says "costs arrow down" which ismy way of 20 ordinating this request right now. We are
21 saying reduce cost and listing out the 21 currently on day nine, so if you could forward
22 options. Wdll, if we can reduce the amount 22 your information to Deanne AsAP, we will
23 requested or summarizing give them headings. 23 greatly appreciateit. 1 know the corporate
24 But you can see the last point, | think, which 24 communication’sinformationisen route. In
25 isthe one that | recalled and the reason | 25 speaking with Dan Boone, we do have an
Page 242 Page 244
1 wanted to speak to it today, wasjust the 1 additional exception, anything Dan was present
2 importance of having al info. 2 for could beidentified asbeing solicitor
3 COFFEY, Q.C. 3 privilege. Please let Deanne know AsaPwhen
4 Q. Andyou did havethat - 4 you anticipate getting the information to her,
5 MR.TILLEY: 5 when itis reviewed, exempted information
6 A. Yes. 6 identified, she will letyou all know the
7 COFFEY, Q.C.: 7 information that must be released. If you
8 Q. Importance of having all info and you've 8 have any questions, don't hesitate to call.
9 underlined all info? 9 Heather." So, Mr. Tilley, interms of, now
10 MR. TILLEY: 10 this response to an ATIPP request, from your
11 A. Yes 11 perspective as a CEO, who wasin charge of
12 COFFEY, Q.C.: 12 deciding ultimately, within your organization,
13 Q. Whilewe'reon, whilewe have this P-0406 in 13 what was redacted and what wasn’t?
14 front of us, page one, please, Registrar. Mr. 14 MR. TILLEY:
15 Tilley, happily this part of the log is dated 15 A, Wdl, | would leave it to the Quality
16 March 21, '06, bottom of the page, Bob 16 Initiatives Department because | redly
17 Williams. | think it'sDan Fontaine there, 17 physically wasnot able tolook at these
18 personal tests, pressrelease, referrals and 18 things and give it the attention that it
19 shortage of pathologist compensation. So at 19 probably would deserve and a final sign off.
20 that point in time - 20 COFFEY, Q.C.:
21 MR.TILLEY: 21 Q. Now, sir -
22 A. Weweretalking about it then for sure. 22 THE COMMISSIONER:
23 COFFEY, Q.C.: 23 Q. Doknow if that department had training in
24 Q. And|I takeit there were some, at one paint, 24 ATIPP?
25 if not more than one point, there was an issue 25 MR. TILLEY:
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1 A. Itringsabell, Madam Commissioner, that when 1 conference calls and that would have been one
2 they introduced that legislation, there was 2 means that we could have gotten updated on it,
3 some training provided. | would be surprised 3 but we would have been on the sidelines.
4 if we did not participate in that. 4 COFFEY, Q.C.
5 THE COMMISSIONER: 5 Q. Okay, becausein this context on the bottom of
6 Q. Okay, and Ms. Predham would presumably know? 6 the fourth page of the letter that has been
7 MR.TILLEY: 7 co-signed by Dr. Denic and Mr. Ritter, they
8 A. Not sure exactly who, but there may have been 8 have written, "It is our responsibility to now
9 one or more than one recognizing the size of 9 forewarn you that the path your government has
10 the organization. 10 recently decided to embark upon will have
11 THE COMMISSIONER: 11 serious consequences and risks. Itis our
12 Q. Okay, thank you. 12 opinion that the stability and breakdown of
13 COFFEY, Q.C.: 13 medical care in the province restsin the
14 Q. Now, intermsof proceeding here, Exhibit P- 14 balance." And one can look through the entire
15 0199 please? Now in particular page two 15 letter to see the context in which that was
16 please? Now, Mr. Tilley, bear with me, this 16 being said, but that kind of, the fact that
17 is a letter of May 16th, 2006 from 17 these two gentlemen were painting such a
18 Newfoundland and Labrador Medical Association, 18 caution to the two ministers of the
19 it's addressed to Tom Osborne, Minister of 19 government, there was no mechanism in place, |
20 Health and Loyola Sullivan, Minister of 20 takeit, to ensure that thiswas brought to
21 Finance. "Dear Minister, re: provision of 21 your attention? If it was, it would have been
22 pathology services in Newfoundland and 22 more by being brought up in aroute telephone
23 Labrador." And it goes on, watch me scroll 23 call.
24 through here, for some five pages, we'reinto 24 MR.TILLEY:
25 the fifth page and thisisa letter setting 25 A. That'scorrect. Beinginthe organization, |
Page 246 Page 248
1 out, | gather, the views of Dr. Denic, the 1 certainly would pick up the frustrations of
2 president of the Newfoundland Association of 2 both unionized, non-unionized, management and
3 Pathologistsand Rob Ritter, the executive 3 physicians in terms of how the loca
4 director of theNLMA about the pathology 4 compensation compared to the rest of the
5 compensation issues. And | note that no one 5 country and clearly alot of frustration, but
6 from your organization or any of the other 6 that’s certainly very significant.
7 health authorities is mentioned, in terms of 7 COFFEY, Q.C.:
8 being copied on this? 8 Q. Butthere was, interms of the mechanism,
9 MR.TILLEY: 9 there was nothing in place, | take it, with
10 A. No. 10 the Department of Health that would ensure
11 COFFEY, Q.C.. 11 that the CEOs are given a heads up in terms of
12 Q. Sothat, | takeit, reflects apractice here 12 there’ s trouble brewing here, potentially.
13 that they wouldn’t involve the CEOs. 13 MR. TILLEY:
14 MR. TILLEY: 14 A. There s certainly not aformal mechanism other
15 A. That'sright. 15 than the informal processes of information
16 COFFEY, Q.C.. 16 sharing that was put in place by the then
17 Q. Degspitethefact that your organizations are 17 deputy minister.
18 employing all the pathologists. 18 COFFEY, Q.C.:
19 MR. TILLEY: 19 Q. Okay. If wecould, please, Exhibit P-0409.
20 A. Uh-hm. 20 Now, thisisan e-mail from Heather Predham,
21 COFFEY, Q.C. 21 Tuesday, May 16th, 2006 at 1:57 p.m. It'sto
22 Q. Would you be kept apprised of what wasgoing |22 yourself and Robert Williams and carboned to
23 on with this? 23 some other individuals. The subject isCcBC
24 MR.TILLEY: 24 request for ER/PRiNfo. And in light of that
25 A. The deputy minister had initiated regular 25 other date in thenotes may in fact be a
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1 correct one. 1 A. Yes, telephonelog.
2 MR.TILLEY: 2 COFFEY, Q.C:
3 A Yes 3 Q. Sotheideaof giving here, at least according
4 COFFEY, Q.C.. 4 to Heather, giving him something free of
5 Q. May 12th,| believe. But here it says, 5 chargeas agift, namely a copy of select
6 Heather says, "'l need direction from both of 6 articles, she couchesit intermsof being
7 you on how to proceed with this request." And 7 afraid of what Mr. Quinn might or might not
8 the "both" in this contextis George Tilley 8 find himself on theinternet, as opposed to
9 and Robert Williams. "Deanne spoke with Mark | 9 perhaps charity.
10 Quinn on Friday and explained that we had to 10 MR. TILLEY:
11 release all the information as requested and 11 . In hissearch of the internet on thisissue,
12 that wereally couldn’t allow him to review 12 yes.
13 the information prior to paying for it. He 13 COFFEY, Q.C.:
14 was okay with that, but then he wanted to, as 14 Q. Andtheadvice, if any you had, isrecorded in
15 heis alowed, refine his request so that 15 those notes about -
16 there wasno duplication, for example, if 16 MR. TILLEY:
17 there were several copies of emails that 17 . | think that would be the advice, the
18 formed a conversation, the final one which had 18 importance of having al information.
19 al the previous e-mails attached is all that 19 COFFEY, Q.C.:
20 isnow regquested. Aswell, he does not want 20 Q. Which would mean send him the articles, | take
21 any articles. Hesaid he could do hisown 21 it.
22 search on the internet and find those. 22 MR. TILLEY:
23 Anyway, after spending another two hoursgoing |23 A. Right.
24 through the documents, we have reduced the 24 COFFEY, Q.C.:
25 amount of paper from 779 sheetsto 117 double 25 Q. Now, sir, could we look please, Registrar, at
Page 250 Page 252
1 sided, which reducesthe total cost from 1 P-0167? Now thisagain isnot written to you
2 $443.00 down to $270.00, so | need the 2 but it's following on apathology manpower
3 following advice: No. 1, do we increase the 3 crisis, asit istermed here, June 15th, 2006,
4 hours cost by two hours which would increase 4 aletter from a Dr. Pollett, who was professor
5 the final cost to $300.00; No. 2, can we 5 and chair of the Discipline of Surgery at
6 provide acopy of selected articles to him, 6 Memorial University of Newfoundland to, a
7 free of charge, as agift. | only ask this 7 letter to Tom Osborne, Minister of Health and
8 because I'm concerned of what he will or won't 8 it's copied, you can see at the bottom of the
9 findif hedoes asearch onthe internet. 9 page, to Dr. Denic and Mr. Ritter. And Dr.
10 Anyway, thank you for any advice you can give |10 Pollett says he' s writing with respect to the
11 us. Heather". And doyou recall if you had 11 current shortage of pathologists in the
12 any advice to give or did give any? 12 province and he goes on to indicate that they
13 MR. TILLEY: 13 are critical members of the health care system
14 A, Wdl I'm thinking that might have been it 14 who are essential to the management of
15 right there. I'm assuming that’s what it was 15 patients with surgical diseases, especially
16 because we do have aMay date beforethat that |16 cancer. And he points out thereis currently
17 could very well have been - 17 asignificant shortage, "much of which relates
18 COFFEY, Q.C.: 18 to aninability to be competitive in the
19 Q. Andthat dateinfact is May what? 19 marketplace for these highly trained
20 MR. TILLEY: 20 physicians’--and he's encouraging the
21 A. May 12th on that one. 21 officials "to take necessary stepsto ensure
22 COFFEY, Q.C. 22 that we have asufficient pathologists well
23 Q. That’sonyour handwritten note we just looked |23 into the future--and says he'savailableto
24 at. 24 talk about it. So this, again, isfollowing
25 MR. TILLEY: 25 up on that earlier correspondence, letters
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1 we' ve seen - 1 evolved, the primary liaison occurred between
2 MR.TILLEY: 2 the dean of the Faculty of Medicine and the
3 A. From Dr. Denic and Mr. Ritter. 3 vice president for Medical Services, both of
4 COFFEY, Q.C.: 4 whom were located in the Hedlth Sciences
5 Q. Yes. Now onthispoint, | wanted to ask you 5 Centre complex. Historically therewas a
6 about this, Dr. Pollett in Memoria 6 relationship pre Eastern Health, it may have
7 University’smedical school, what, if any, 7 been midway through Health Care Corporation
8 interaction did you as CEO have with Memorial 8 days, when the ceolinked up with the dean.
9 University’ s medical school? 9 And that goesback historically when the
10 MR. TILLEY: 10 Janeway was a separate hospital, et cetera, et
11 A. Wdl we would have an affiliation agreement 11 cetera. But clearly as the Health Care
12 that would show how thetwo organizations 12 Corporation became an entity and then Eastern
13 connect, it would refer to some positions that 13 Health, the relationships got very different
14 we would consider joint. You will recall our 14 and even in theold agreements, it talked
15 discussion about the leadership team of the 15 about the chair of the Board of Regions even
16 programs. 16 particularly participating, which wasreally
17 COFFEY, Q.C.: 17 well beyond its day.
18 Q. Yes, thediscipline chairs, yes. 18 COFFEY, Q.C.:
19 MR. TILLEY: 19 Q. I|takeit then that in your time as CEO of the
20 A. Well, for example, with regards to the 20 Health Care Corporation and then of Eastern
21 clinical chiefs, it would say something to the 21 Health, you would have had little interaction
22 effect that, you know, both entities would be 22 with the dean of medicine?
23 given an opportunity to provide input into the 23 MR. TILLEY:
24 selection of theclinical chief, but Eastern 24 A. Thedean, though it occurred to me that in
25 Health would have the final say in the 25 Eastern Health’sday we did have the dean as
Page 254 Page 256
1 selection if there's a disagreement. And 1 an ex officio member of the Board or Trustees.
2 referring to the reverse, if there was a 2 COFFEY, Q.C.:
3 clinical--sorry, discipline chair, then both 3 Q. Okay.
4 would collaborate, but it talks about joint 4 MR. TILLEY:
5 appointments because many of the physicians, 5 A. Nota-
6 the far majority of all physiciansworking in 6 THE COMMISSIONER:
7 St. John's hospitals were also individuals 7 Q. InEastern Health'sday or -
8 that taught in the academic program and 8 MR. TILLEY:
9 participated in various research activities. 9 A. Yeah, in Eastern Health’ s day.
10 But he certainly wasn’t signing this letter in 10 COFFEY, Q.C.:
11 his capacity as any officia in Eastern 11 Q. Yes, andin fact, isthere something about the
12 Health. He waswritingitin his capacity, 12 fact that he couldn’t send a substitute.
13 official capacity with the university. 13 MR. TILLEY:
14 COFFEY, Q.C.. 14  A. Ohyes, that'scorrect, that ringsa bell.
15 Q. Butintermsof your interaction, there'san 15 Thedean had difficulty attending all board
16 affiliation agreement, you've described that 16 meetings and at one point in time, Dr. Rourke
17 and how about in terms of what kind of abasis 17 had suggested that he designate a substitute
18 would you have interaction with your--well, 18 and | had chatted to the board chair about
19 who would be your counterpart at Memoria ? 19 that and shefelt that it was important to
20 MR. TILLEY: 20 have continuity, so he either could attend
21  A. The president of the university. 21 meetings or he couldn’t, but he would be
22 COFFEY, Q.C. 22 entitled to get access to minutes of board
23 Q. And how much interaction in terms of - 23 meetings.
24 MR. TILLEY: 24 COFFEY, Q..
25 A. Very little with the president. Now that had 25 Q. Sure. Butintermsof you, asthe CEO of the
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organization and the dean of medicine, there

time, don't recall anything specific about

1

2 wouldn’t be awhole lot of interaction, it 2 epidemiologist statistician, but you know,
3 would be sporadic. 3 there' salot of information flowing, alot of
4 MR. TILLEY: 4 people talking.
5 A. Onthe issuesthat would require resolution 5 COFFEY, Q.C.:
6 would typically be dealt with between the 6 Q. Intermsof yourself, you don't -
7 vice-president and the dean. 7 MR. TILLEY:
8 COFFEY, Q.C.: 8 A. | can'trecall anything of that nature.
9 Q. In termsof ER/PR,did you ever have any 9 COFFEY, Q.C.:
10 interaction with the medical school or their 10 Q. If wecould, please, Exhibit P-0411 and you'll
11 representative, like, you know, as medical 11 be happy to know, Mr. Tilley, we're into July
12 representatives and ER/PR that you can recall? 12 of '06. Now thisis, well seemsto be amemo
13 MR. TILLEY: 13 from Heather Predham, dated July 4th, 2006.
14 A. No, | can't recall. 14 It'sto Dr. Williams, yourself, Pat Pilgrim
15 COFFEY, Q.C.: 15 and Pam Elliott, who wasthe director of
16 Q. Onthat point, Eastern Health, by this point 16 quality and risk management. It's re:
17 in time, the time we' re concerned about, does 17 estrogen and progesterone receptor testing,
18 Eastern Health employ any epidemiol ogists? 18 DcIsand retro converters. And she starts, "I
19 MR. TILLEY: 19 need to bring your attention to two situations
20 A. I’mtrying to organize in my mind, there were 20 that have developed during our ER/PR review."
21 epidemiol ogists around, but | think they were 21 Now, if | could, just whilel’mat it, Mr.
22 employed by the university, but thought that 22 Tilley, there's some handwriting down at the
23 we could access themif in fact that wasan 23 bottom of the pagethere. Do you recognize
24 issue. 24 whose handwriting that is?
25 COFFEY, Q.C.. 25 MR. TILLEY:

Page 258 Page 260
1 Q. Andinterm of, though, statistical analysis 1 A. No, I don't, the names| recognize, but not
2 or that sort of thing - 2 the writing.
3 MR. TILLEY: 3 COFFEY, QC.
4 A. | canremember adiscussion with Dr. Williams 4 Q. Yes andit'sLarry Alteen -
5 at one point when he took over the quality 5 MR.TILLEY:
6 portfolioin Eastern Health, he had made a 6 A. AndKen Jenkins, both of which were vice-
7 suggestion, in fact, that we probably would 7 presidents for Medical Servicesin the Central
8 benefit from having an epidemiologist on 8 and Western Health Authorities, respectively.
9 board. 9 COFFEY, Q.C.:
10 COFFEY, Q.C.: 10 Q. Yes. Now, thefirst of these paragraphs, the
11 Q. Okay, and he suggested it, did it ever 11 first of the two situationsis described as
12 actually get done? 12 one, ductal carcinomain situ (Dcis) and this
13 MR. TILLEY: 13 memo goes on about DCIs and how certain things
14 A. Itcertainly didn’t occur during my tenure. 14 had developed in respect of it. And then if
15 COFFEY, Q.C.: 15 we go to the second page, there is a
16 Q. Anddo you know, you know, inthe timeyou 16 classification, "Retro Converters'. And she
17 were involved with the ER/PR issue, was there 17 concludes by saying, "I will update you as we
18 ever any thought given to or voicedto in 18 deal with the remaining patients in the DCIS
19 employing a statistician simpliciter or an 19 category. If you have any questions, please
20 epidemiologist in relation to the ER/PR 20 do not hesitateto contact me." Now, the
21 matter? 21 situation with respect to DCIS and the retro
22 MR.TILLEY: 22 converters, when wasthat first brought to
23 A. Discussions on my part in terms of 23 your attention, do you recall?
24 retroactively looking at this, interms of 24 MR.TILLEY:
25 data management, yes, but during that point in 25 A. | wascertainly aware of it, but | can’t speak
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1 to when | would have first become aware of it. 1 COFFEY, Q.C.:

2 My understanding was is that these were issues 2 Q. Itrefers toa meeting has been arranged--

3 that while they’ re related to the ER/PR thing, 3 "will meet with them in the next few weeksto
4 were picked up as issues while the review was 4 disclose the information”, that is

5 underway. 5 representatives of Eastern Health and the

6 COFFEY, Q.C.: 6 clinical chiefs of pathology in cancer care.

7 Q. Okay, and what was your understanding of like 7 MR. TILLEY:

8 who was addressing them? 8 A. Right, sothey were bringing these two issues,

9 MR. TILLEY: 9 thelatter, | think, was retro converters.

10 A. That their treating oncologists, is my 10 COFFEY, Q.C.:
11 understanding, would be following up in terms 11 Q. Yes, the second issue wasretro converters
12 of adisclosure with the patients with regards 12 whichis onthe second page. And this is
13 to thisdiagnosis. 13 described as al patientswho were negative
14 COFFEY, Q.C.. 14 for ER were included in the retesting process.
15 Q. SotheDciscategory hereis described in the 15 Astheclinical definition of negative changed
16 third last paragraph on the first page, 16 over the years, all patients with an ER of 30
17 "However, this review has also reveaded 17 percent or lesswere retested. This means
18 patientswho were incorrectly diagnosed in 18 that in the group retested there are women
19 their original pathology report with an 19 who, athough their ER level met this
20 evasive disease. Thismay have lead them to 20 definition of negative, were considered
21 being treated with Tamoxifen or chemotherapy. |21 positive at thetime and received hormonal
22 At this time there are three women who fall in 22 treatment. However in four cases, retesting
23 thiscategory. Representatives of Eastern 23 by Mount Sinai identified that women in this
24 Health and the clinical chiefs of pathology in 24 category now have an ER/PR statusof zero
25 cancer care will meet with themin the next 25 percent, which has been confirmed by
Page 262 Page 264

1 few weeksto disclose thisinformation." And 1 subsequent retesting in Mount Sinai and

2 they were then waiting for four more patients 2 representatives of Eastern Health and the

3 to be reviewed, to be determined as to whether 3 clinical chiefs of pathology in cancer care
4 or not the same categorization applied to 4 will meet with them in the next few weeksto

5 them. You know, from your perspective asa 5 disclose thisinformation.” So, what was your

6 CEO and dealing with the people in this 6 understanding of what had happened with your

7 situation, how did that figure in your world, 7 retro converters?

8 asit were, in terms of managing the issue? 8 MR. TILLEY:

9 MR.TILLEY: 9 A. I'mtrying to interpret the comments here, but
10 A. Wdl, | wasvery concerned with that finding. 10 because there were people with less than -- or
11 It would have originated from the original 11 fell in the definition of negative, it had
12 diagnosiswithin the lab. Asl’vealuded to 12 turned out that their results were, in fact,

13 aready, | know that adverse events happened. 13 zero, and that would have put themin the
14 COFFEY, Q.C.: 14 negative status in terms of treatment.

15 Q. Sure. 15 COFFEY, Q.C.:

16 MR. TILLEY: 16 Q. Sodidyou understand that they had been over
17 A. And unfortunately we had, through this 17 or under treated with Tamoxifen or had
18 process, picked up theseissues, but | aso 18 recelved Tamoxifen at all, the retro

19 understood that there was efforts underway to 19 converters?

20 make contact with the patients. 20 MR. TILLEY:

21 COFFEY, Q.C. 21 A. My understanding isthat they would have
22 Q. And they’'re, in fact, reflected, it's 22 received Tamoxifen and maybe unnecessarily.
23 reflected there, the actual efforts are - 23 COFFEY, Q.C.:

24 MR.TILLEY: 24 Q. Okay. You understood they were being dealt
25 A. Okay. 25 with by way of follow up by physicians?
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1 MR. TILLEY: 1 Q. Pardon me?
2 A. Yes 2 MR. TILLEY:
3 COFFEY, Q.C. 3 A. That’smy writing.
4 Q. And representatives from Eastern Health. If 4 COFFEY, Q.C.:
5 we could, please -- what in the meantime was 5 Q. Yes, acknowledged by e-mail, August 14th, ' 06.
6 going on with respect to the ER/PR mattersin 6 MR.TILLEY:
7 terms of -- asagenera overview? | believe, 7 A. Uh-hm.
8 in February of '07, the -- I’'m sorry, February 8 COFFEY, Q.C.:
9 of ' 06, al the retest results were generally 9 Q. That couldbe 14 or 7, butit'sone or the

10 back from Mount Sinai. This isthe summer of 10 other. Mr. Tilley, he's written to you
11 " 06. 11 saying, "1’ m writing concerning the national
12 MR. TILLEY: 12 issue we've been advocating for concerning
13 A. My recollectionisthat there waswork going 13 setting up areference lab for laboratories
14 on to ensure that the recommendations of the 14 that do ER and PR testing in the country, and
15 external reviews were being acted upon, that 15 I’ ve attached a proposal from agroup called
16 there was whatever patient follow up that was 16 Canadian Codlition for Quality Laboratory
17 to be donewas underway or concluded, that 17 Medicine, with a proposal with respect to
18 they were starting to put some numbers around 18 immunohistochemistry. The proposal dealswith
19 -- summary numbers around the overall results. 19 Class| tests, which does not include the
20 There was -- arecollection that therewas a 20 important ER and PR component. Dr. Don Cook
21 lot of discussion going on in the lab that did 21 advises that the weekend meeting of the
22 result in some presentationsin the fall. 22 Canadian Association of Pathologists held in
23 COFFEY, Q.C.: 23 St. John' s this matter was discussed on their
24 Q. Okay. 24 agenda. The Canadian Association of
25 MR. TILLEY: 25 Pathologists, through their President, Dr.
Page 266 Page 268
1 A. Thatinternaly initially wasto try to ded 1 Diponkar Banerjee, will be writing the
2 with the need for the lab to be able to assure 2 Canadian Codlition for Quality Laboratory
3 the organization and the other physicians 3 Medicine supporting the thrust of their
4 about what we had done and the competencein 4 initiative, but recommending that Class 11
5 the system. 5 test also beincluded in their proposal. He
6 COFFEY, Q.C.: 6 will also be writing the Canadian Association
7 Q. Okay.If wecould, please, Exhibit P-0412, 7 of Medical Oncologists, the Canadian
8 page 18. Now, Mr. Tilley, thisis on Eastern 8 Association of Radiation Oncologists, the
9 Health’'s letterhead. It'sa letter from Dr. 9 Canadian Association of Provincial Cancer
10 Robert Williams on the stationery. The stamp 10 Agencies, and the Canadian Cancer Society, to
11 here is"Office of the CEO", July 26th, 2006, 11 ask for their support in setting up some kind
12 Eastern Health, and it's dated July 19th, 12 of anational quality testing program for
13 2006, the actual letter. It's addressed to 13 immunohistochemistry, perhaps similar to that
14 yourself, and it'sa handwritten note over 14 in place in other jurisdictions. Thisis good
15 hereto theright hand side. | believeit 15 news, and hopefully thiswill lead to national
16 says, "George, | advised Peter Dawe of these 16 standardi zation and assurance that thelab’'s
17 developments. Heis supportive”, and that 17 testing in this areawill be part of a
18 would be Dr. Williamsinitials, July 21, 20086, 18 national quality assurance program, yours
19 and here Dr. Williams had written thisto you, 19 sincerely”. Now, Mr. Tilley, you had made an
20 but it’s copied to Dr. Denic, Terry Gulliver, 20 effort certainly in thefall of 2005, and
21 Pam Elliott, and Heather Predham. He€' s noted 21 we' ve looked at that, to have this addressed.
22 here -- 22 | think thisis perhapsin the summer of ' 06
23 MR. TILLEY: 23 where the matter stood.
24 A, That'sme. 24 MR. TILLEY:
25 COFFEY, Q.C.. 25 A, Yes
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1 COFFEY, Q.C.: 1 A. Uh-hm.
2 Q. Now on that point, you're currently working 2 COFFEY, Q.C.
3 for whom? 3 Q. Didanyone -- has anyone ever explained to
4 MR. TILLEY: 4 you, in your capacity as CEO of Eastern
5 A. The Canadian Hedth Services Research 5 Health, why there was no standardization when
6 Foundation. 6 you first inquired, and what the problem was
7 COFFEY, Q.C.: 7 or the obstacles were to having it? In your -
8 Q. Andtheir general mandate? 8 - you were involved in this as a CEO, and you
9 MR. TILLEY: 9 advocated --
10 A. To promote the use of evidence-based decision 10 MR. TILLEY:
11 making in health services, but not clinical 11 . I don’t think anybody sat down and said to me
12 services. 12 why. The few contactsthat | made on a
13 COFFEY, Q.C.: 13 individual level didn’'t seem to get much
14 Q. Okay. 14 appetitein terms of picking this issue up.
15 MR. TILLEY: 15 So for me, it was an effort to try to speak to
16 A. Butthewholethrust of the organization isto 16 this on the national scene, but why there was
17 promote the fact that there's evidence 17 any reluctance on the national scene, |
18 available that we're probably not using asa 18 couldn’t elaborate.
19 system, or maybe the evidence doesn't exist, 19 COFFEY, Q.C.:
20 and we should be going to look to get evidence 20 Q. You'd be speculating about it, but --
21 on which to base decisions. 21 THE COMMISSIONER:
22 COFFEY, Q.C. 22 Q. Mr.Tilley, do you have any reason to believe
23 Q. Now, dir, | appreciate that your current 23 that ER/PR IS somehow unique? Why would we
24 occupation doesn’'t involve you in ER/PR 24 believe that there's thisonetest that has
25 matters, | understand that, but are you aware 25 escaped all effortsto standardize? IsER/PR
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1 of -- have you paid any attention to theidea 1 unique in that sense; are we saying there are
2 of standardization, national standardization 2 standardized tests for everything elsein the
3 in respect of immunohistochemistry, in 3 |ab, but there are nonefor ER/PR, Or are
4 particular, ER/PR? Have you paid any 4 there a class of tests perhaps wherethereis
5 attention to where that is? 5 not standardization?
6 MR.TILLEY: 6 MR.TILLEY:
7 A. Not directly, but | worked mostly out of 7 A. Madam Commissioner, | can't--1 don't have
8 Ottawa for the past year, and | do listento 8 enough knowledge to speak about the lab, but
9 the newsfrom timetotime and keep hearing 9 if 1 can speak about health care, in general.
10 thisissue being spoken of, soit clearly is 10 THE COMMISSIONER:
11 something that seemsto be stuck on the radar 11 Q. Okay.
12 screen and I’'m glad to hear that. 12 MR. TILLEY:
13 COFFEY, Q.C.: 13 A. You'll find that policies and standards really
14 Q. Butintermsof it actualy having advanced to 14 are routine for most things that go on within
15 the point where there is standardization, you 15 ahesalth care setting. So to have areas that
16 have no reason to believe that’s occurred? 16 have been in existence for sometime that
17 MR. TILLEY: 17 don’'t have specific standards stand out, and,
18 A. | have not seen anything specifically, nor has 18 you know, there are obviously new develops on
19 anybody jumped out to tell me that we've 19 an ongoing basis and it takes time for some of
20 reached the summit. 20 those things to actually get put in force, but
21 COFFEY, Q.C. 21 when | started becoming aware of thisissue
22 Q. Yeah. Didanyone ever -- Mr. Tilley, you 22 and got an appreciation for what was happening
23 stayed on for another year beyond thiswith 23 on the global scene, but not on the Canadian
24 Eastern Health. 24 scene, it does stand out as to how come that
25 MR. TILLEY: 25 we haven’t advanced to that part, but that’s
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1 only speaking as alayman. There may be other 1 refresh your memory asto what else astime
2 thingsin the lab, but I am not aware of them, 2 went on was going on related to thisissue,
3 that would be similar to this nature. 3 thisis a letter of July 5, 2006, to Dr.
4 THE COMMISSIONER: 4 Robert Williams. It'sfrom Drs Joy McCarthy
5 Q. What about the setting of standards generally 5 and Beverley Carter, who are co-chairs of
6 speaking in the health care? For example, an 6 Breast Disease Site Group, cc'dto Ms. Pat
7 areawhere you -- well, pick an area where you 7 Pilgrim, Sharon Smith, Dr. KaraLaing, and
8 would expect to find standards. 8 yourself, and the two doctorswho were at a
9 MR.TILLEY: 9 recent meeting, great enthusiasm was expressed
10 A. Within nursing. 10 by many specialty groups for creating a breast
11 THE COMMISSIONER: 11 disease site group at Eastern Health. Asyou
12 Q. Okay, so who setsthose? 12 recall, the impetus for this group came from
13 MR. TILLEY: 13 your office", which would be Dr. Williams, "as
14 A, Wdl, in the main, we have professional 14 aresult of multiple meetings concerning ER
15 nursing bodies that would be providing what 15 and PR laboratory testing and the care of
16 parameters would be, the abilities of nurses 16 patients with breast cancer in this province.
17 would be. Therewould be national standards 17 Please see attached proposal for the
18 from the Canadian Standards Association who |18 development and staffing needs for the BDSG.
19 would provide guidance interms of how or 19 We look forward to your prompt reply and are
20 whether equipment should be used. | often use 20 available for ameeting at your convenience".
21 this analogy when | talk to people, "There are 21 Isthis -- you would have received a copy of
22 days that | wondered about as CEOwhat | 22 this, | presume, and the proposal. Thisis
23 actually controlled", because so many things 23 summer of '06. Do you recall what thiswas
24 were being controlled by groupsthat were 24 about, Mr. Tilley?
25 outside of my control. There were three 25 MR. TILLEY:
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1 levels of government, there were unions, there 1 A. Wdl, | hadn't seenit probably since the
2 were professional bodies, there were 2 summer of 06, but it comes back to me that |
3 researchers, there were physicians who | 3 remember feeling good about the fact that this
4 didn’t employ, but were given the privilege, a 4 thing seemsto betaking on agreat deal of
5 term we use internally, to practise within the 5 interest within the organization. The issue -
6 organization. We had suppliers who were 6 - when | scroll down the page, if there are,
7 putting new equipment in front of our eyes 7 and I’'m assuming through referencein the
8 constantly. So we used -- we look to bodiesto 8 cover page that there' s reference to the need
9 help guide us. Now having said that, we would 9 for support, human resource support --
10 also look in the organization, and I’'m sure if 10 COFFEY, Q.C.
11 you would go toany work areain Eastern 11 Q. Yes
12 Health and said show me your policy and 12 MR. TILLEY:
13 procedure manual, you'll probably get 13 A. Sharon Smith would be the Program Director for
14 something that doubles the size of what | have 14 Cancer Care, so would begiven the first
15 on my desk because policies are very important |15 opportunity to see what they could do within
16 interms of articulating what the standards 16 the program, and she would report to Pat
17 would be, what the protocols would be, so 17 Pilgrim, and Pat Pilgrim then to me. So | was
18 staff would be given guidance. So from my 18 seeing this more of a positive outcome of what
19 thinking, it was a surprise that we did have a 19 we were going through, and would be the types
20 test within the system that really didn’t -- 20 of thingsthat | would see appropriate within
21 wasn't developed to the point of what we 21 ateaching hospital.
22 typically saw in health care. 22 COFFEY, Q.C:
23 COFFEY, Q.C. 23 Q. Doyou recal if you were ever caled upon to
24 Q. Exhibit P-0413, please. Mr. Tilley, to help 24 provide further resources?
25 you to-- ina documentary way, help you 25 MR. TILLEY:
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1 A. That| have no recollection of. 1 A, Wadll, that’sright. We weren’t able to access
2 COFFEY, Q.C.: 2 Dr. Williams at thetime, and | certainly
3 Q. Ifwe could, please, Registrar, Exhibit P- 3 didn't feel that | had the knowledge to be
4 0170. If we could, please-- thisis an e 4 ableto speak to thison a-- extensive way.
5 mail again -- it involvesthe Department of 5 COFFEY, Q.C.:
6 Health, but August 4th, 2006, 3:37 p.m. The 6 Q. And the advantage of providing a written
7 subject is Message for the Current. For your 7 statement was what?
8 information, the Current is running a story on 8 MR. TILLEY:
9 ER/PR. Please see attached statement 9 A Wadl, a least wewere prepared to make an
10 forwarded by Eastern Health. This story was 10 effort to send a message.
11 air nationally on Monday. Signed, Tansy". 11 COFFEY, Q.C..
12 Then if we could go, please -- well, actually 12 Q. Now, do you recall who drafted this statement?
13 just turn the page. I'll just go to page two 13 MR. TILLEY:
14 here so you can seeit. Thisisa statement 14 A. I wasinmy family room and | know that there
15 on Eastern Health letterhead. The signator at 15 were other people on the other end of the
16 the bottom is George Tilley, yourself. This 16 phone. I’'m sure Susan was there, but beyond
17 one happens to be undated, but if we could go, 17 that | can’t recall.
18 please, to Exhibit P-0102, thisis the same 18 COFFEY, Q.C.:
19 letter on Eastern Health letterhead from 19 Q. And shewasthere, what -
20 yourself. At the bottom, it says, "Message to 20 MR. TILLEY:
21 the Current, cBC Radio, August 4, 2006". So 21 A. Onthe other end of the phone.
22 what -- Mr. Tilley, what was this about? | 22 COFFEY, Q.C.
23 mean, how did this come about? 23 Q. The phone, okay.
24 MR. TILLEY: 24 MR. TILLEY:
25 A. What | recall isthat the Current, whichisa 25 A. Yeah. Andl think therewere other people
Page 278 Page 280
1 national radio program, had calledto the 1 with her, but | can’t pull those out of my
2 organization to look for a person to speak on 2 head.
3 thisparticular issue. Asit happened, my 3 COFFEY, Q.C.
4 recollection is that both Dr. Williamsand | 4 Q. Andwhat was the, you know, the gist or the
5 had taken some time off, that Susan Bonnell 5 thrust of the current program to be about,
6 had been unsuccessful in her ability to reach 6 what was the topic?
7 Dr. Williams, he was on vacation, but she did 7 MR. TILLEY:
8 reachme. | wasat homeat thetime and 8 A. Itwas, to my recollection, ER/PR. And -
9 talked about how or what options there might 9 COFFEY, Q.C.:
10 beintermsof replying to this, and | can't 10 Q. Didit have anything to do with--look at the,
11 remember whose ideait was, but the letter 11 when we look through that letter, it's the
12 that you see iswhat came out of it, and | 12 third-last paragraph says, "As to the
13 ended up putting my signatureto it, and my 13 statements of claim filed against the
14 recollection then isthat they did a story 14 organization, every individual has theright
15 which talked about this particular test and 15 to take whatever action they deem appropriate.
16 then read out loud this letter. 16 One must alow the legal system to address the
17 COFFEY, Q.C.: 17 legal issues.” Woas the program at least
18 Q. So had Eastern Health been invited to 18 partialy about the statements of claim?
19 participate in the program? 19 MR. TILLEY:
20 MR. TILLEY: 20 A. Okay. Well,I'm glad| never said what |
21 A. That'smy recollection. 21 thought it was about, which was the national
22 COFFEY, Q.C. 22 ER/PR issue. | can't recal that. It
23 Q. Andtherewasaconsciousdecison madenotto |23 certainly could have been.
24 actually participate live? 24 COFFEY, Q.C.
25 MR. TILLEY: 25 Q. Okay. Andnow in termsof, you know, this
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1 matter of providing information to the media 1 time inquiring about ER/PR and looking for
2 or dealing with the media, as of that point, 2 information from Eastern Health?
3 which is the beginning of August of 2006, what 3 MR.TILLEY:
4 was Eastern Health's position concerning 4 A. Undoubtedly they were. Inthefal whenwe
5 dealing with the media on ER/PR? 5 started talking about the certification
6 MR.TILLEY: 6 process, certainly remember getting calls
7 A. Weéll, at one point in time we did become more 7 there and Susan and | chatting and deciding
8 restrictive in terms of what we were talking 8 that the issuewould be inappropriate to
9 about, but | don’t recall that being a 9 comment because it'snot something that we
10 significant issuein the summer of '06. If 10 want to dissect in the public arena if it's
11 they were focusing on the legal claim, then | 11 something going through a court process.
12 would think that it would be inappropriate for 12 COFFEY, Q.C.
13 usto be out there speakingto that issue. 13 Q. Doyou have any recollection of her at times
14 But the issue about the matters which we've 14 urging you in afairly adamant fashion that
15 aready shared with the minister in terms of 15 you had to be more interactive with the media
16 what he was given to talk about in the house, 16 because she was getting alot of queries from
17 then that certainly would have been 17 the media?
18 information that we would be willing to share. 18 MR. TILLEY:
19 COFFEY, Q.C. 19 A. Susan would have been the prime contact with
20 Q. Now, what was--you know, 2005 had ended, we 20 the mediaand | have no doubt that there were
21 were more than halfway through * 06 now by this 21 times that she shared with me the fact that
22 point in time. What was the position of Susan 22 there was constant calls coming in with
23 Bonnell about, you know, dealing with the 23 regards to that. On afactual basis, | mean,
24 media by then, by 2006? We ve seen some 24 no question about sharing information. The
25 expression of her views, you know, in e-mails 25 issues about causation of error were things
Page 282 Page 284
1 back in October of " 05. 1 that | wasstill very uncomfortable feeling
2 MR. TILLEY: 2 that we had a definitive solution to.
3 A. Um-hm. 3 COFFEY, Q.C.:
4 COFFEY, Q.C. 4 Q. Sothat’syour memory of her advice to you and
5 Q. But by the summer of '06 what position wasshe | 5 your reaction to it?
6 espousing? | say that and I'll lead you on 6 MR.TILLEY:
7 this point. 7 A, What | just said?
8 MR. TILLEY: 8 COFFEY, Q.C.
9 A. Okay. 9 Q. Yes
10 COFFEY, Q.C. 10 MR. TILLEY:
11 Q. | havereason to believe that the Commissioner 11  A. Yes. Like, Susan had initially thought that
12 will hear evidence that Ms. Bonnell was urging 12 direct patient contact was the advantage. She
13 Eastern Health to be much more proactivein 13 had talked about public disclosure being not
14 dealing with the media. 14 desirable. But she was a strong advocate for
15 MR. TILLEY: 15 maximizing what we could in the public arena.
16 A. Andthat’s where my head was. | mean, the 16 COFFEY, Q.C.:
17 fact that we sent this wasan indication. 17 Q. So because after the fall of '05 in the
18 Susan had certainly expressed over timethe 18 beginning of that first month or so it sort of
19 value of being as open as possible and | would 19 died out of the news asit were, and her e-
20 believe that that's typical of most 20 mails would suggest she wasn't unhappy about
21 communications people. 21 that at the time. But, you know, as’ 06 goes
22 COFFEY, Q.C. 22 on, you know, we have reason to believe that
23 Q. If shewastalking about that, was she saying- 23 she’s going to come in and tell the
24 -what was she saying to you about media 24 Commissioner that she was urging you, strongly
25 inquiries, were the medialike from timeto 25 urging you and your fellow executiveto be
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1 much more interactive with the media and she 1 MR.TILLEY:
2 didn’t have any success. 2 A. No.
3 MR.TILLEY: 3 COFFEY, Q.C.
4 A Okay. 4 Q. Mr.Simmons, I'm sure, you know, and anyone
5 COFFEY, Q.C. 5 elsewill, if it's possible to, but -
6 Q. Convincing you. So I’'mjust going--while 6 MR. TILLEY:
7 you're here I’m going to ask you now as - 7 A, Well,dl | cansayis that Susan at various
8 MR.TILLEY: 8 points intime was astrong advocate for
9 A. Wdl, | remember adiscussion that was held 9 public disclosure.
10 previousto the--at the executive committee 10 COFFEY, Q.C.
11 previous tothe December debriefing. And 11 Q. Yeah
12 there were suggestions or discussions there 12 MR. TILLEY:
13 with regardsto the Evidence Act and to what 13 A. Therewould have been timesthat she would
14 extent that might limit or not the discussions 14 have said to methat the information or that
15 that we have in the media, and despite that we 15 the media were requesting information. And
16 made a decision to say, well, we're going to 16 you know, there could be times that we would
17 go ahead and be open about this. There'saso 17 not have responded to the mediaif, in fact,
18 some notes in my log for the executive 18 there waseither no information to share.
19 committee about legal counsel or Dan Boone 19 That'sthe only way | canthink of it at the
20 being reluctant and then anoteto the fact 20 moment, yeah.
21 that there’ s public trust issues, so we went 21 COFFEY, Q.C.
22 ahead and dealt withit anyway. During the 22 Q. Okay. Now, if we could look, please, at
23 month of--during the fall of 2006 - 23 Exhibit P-0103? Thisis, it's two e-mails,
24 COFFEY, Q.C.: 24 the earliest intime isthe bottom of the
25 Q. See, thisisbefore that. 25 first page, it'sa message from Patricia
Page 286 Page 288
1 MR. TILLEY: 1 Pilgrim, sent Monday, August 7th, 2006, 2:42
2 A Right. 2 p.m. to Sharon Smith, Heather Predham,
3 COFFEY, Q.C: 3 carboned to Susan Bonnell, Leona Barrington
4 Q. I'm getting a the spring of '06 and the 4 and Dianne Smith and the subject is "ER/PR
5 summer of *06 - 5 Review Process, The Status’. Sensitivity is
6 MR.TILLEY: 6 confidential. And sheisgoing--I’'m going to
7 A. Right. 7 takeyou through thisbefore wefinish up
8 COFFEY, Q.C. 8 today. Actually, perhaps| won’'t get through
9 Q. That’'swhat I'm--that eraright now. 9 it. But if we just could go back for a
10 MR. TILLEY: 10 moment, | apologize, Commissioner, and Mr.
11 A. Right. 11 Tilley, | just want to ask you, there'sone
12 COFFEY, Q.C.: 12 question | wanted to ask you about P-0170,
13 Q. Andtheearly fall of '06. And, you know, and 13 page 2, | forgot it. This is page 2 of that
14 | just, | havereason to believe, you know, 14 exhibit. Now, sir, just looking at this
15 that’ s going to happen, so | want to give you 15 because thisis, you understood, was going to
16 the opportunity to - 16 be read out nationally, potentially?
17 MR. TILLEY: 17 MR.TILLEY:
18 A. Yeah. Right. 18 A. Yes, that'scorrect.
19 COFFEY, Q.C. 19 COFFEY, Q.C.
20 Q. Tocomment upon it. 20 Q. Which would include within Newfoundland on the
21 MR. TILLEY: 21 csc network, and the third paragraph says,
22 A. Isthere anything that you found here that 22 "More than 900 test samples were sent to Mount
23 could help - 23 Sinai Hospital". Actually, I'll go back up a
24 COFFEY, Q.C. 24 bit, "Eastern Health originally began areview
25 Q. Notthat I'm aware of. 25 of all ER/PR receptor tests conducted by our
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1 laboratory since 1997 when we discovered 1 it?
2 inconsistencies in a small number of results. 2 MR. TILLEY:
3 Our priority was and continuesto be -- our 3 A. No,you'reright.
4 first priority, I’m sorry, was and continues 4 COFFEY, Q.C.
5 to beour patients. Morethan 900 test 5 Q. Soitwouldlead -- would you agreeit would
6 samples were sent to Mount Sinai laboratory in 6 lead any listener or reader perhaps not
7 Toronto. Collecting, sending, retesting, 7 unreasonably to conclude that there were only
8 reviewing al these test samples has been an 8 asmall number of cases, period, that were
9 extensive process, but most tests have been 9 affected by this entire matter?
10 reviewed and most patients have been notified. 10 MR. TILLEY:
11 In the majority of cases, the patients 11 A. | can see now how that might be read that way.
12 treatment was confirmed appropriate. As part 12 COFFEY, Q.C.:
13 of the review, we have identified a small 13 Q. Mr. Tilley, atthis pointintime, because
14 number of casesthat require further follow 14 this isthe beginning of August -- if we
15 up. We arein the process of reviewing and 15 could, please -- just one moment, please. |
16 addressing each of these casesindividually, 16 don't actualy have that particular exhibit
17 and Eastern Health is committed to disclosure 17 I’m thinking about hereright in front of us
18 and our clinical team members have 18 right now, but as an example, and it’s readily
19 communicated individually with all patients 19 available and the numbers don’t change, if we
20 impacted by thisreview, however", youtak 20 could bringup Exhibit P-0171. Now, Mr.
21 about patient confidentiality being important, 21 Tilley, thisis-- page two, please. Thisis
22 "and, therefore, we do not discuss the details 22 abriefing noteand again| will when you
23 of the individual cases publicly", and then 23 return the next day havethe actual exhibit
24 there's acomment about the Statements of 24 here, but before wefinish up here, there's
25 Claim. Now, Mr. Tilley, the small number of 25 quite anumber of numbers here in this memo.
Page 290 Page 292
1 resultsisused inthefirst paragraph, and 1 The evidence will show that these all came
2 then in the fourth paragraph -- I’'m sorry -- 2 from -- were provided by Eastern Health at the
3 yes, the fourth paragraph, "a small nhumber of 3 end of July to the Department of Health, and
4 cases that requirefurther follow up" is 4 it's category and numbers, and if we go on to
5 referred to. Reading this, and not knowing 5 the second page, there'sa whole bunch of
6 anything else about this, what would you think 6 categories and numbers and the third page the
7 the average reader or listener would think 7 samething, okay. My questionis this, is
8 about the number of cases, number of people 8 that when we look at P-1 -- I’'m sorry, P-0102,
9 who were affected by this, affected in the 9 by the timeyou wrotethis on August 4th,
10 sense of, you know, had their treatment 10 2006, I’'m going to suggest to you that your
11 changed? 11 organization had alot of numbers available to
12 MR. TILLEY: 12 it?
13 A. Wadll, of course, the intent was that the small 13 MR. TILLEY:
14 number of cases and that each one of themwere |14 A, Wedid.
15 being followed up was inrelation to the 15 COFFEY, Q.C.:
16 letter that we discussed earlier about the 16 Q. And,inparticular, you'd arrived by then if
17 DcIsand the retro converters. 17 not at final numbers, you were certainly close
18 COFFEY, Q.C.: 18 toit?
19 Q. Whichtotal about 12 or less patients. 19 MR. TILLEY:
20 MR. TILLEY: 20 A. That'saccurate.
21 A. Yes. Sothat’swhy it was referenced "a small 21 COFFEY, Q.C.
22 number of cases'. Having the opportunity to 22 Q. Intermsof dealing with an organization such
23 sort of look at it without that information -- 23 as the Current, why not provide more numbers?
24 COFFEY, Q.. 24 MR. TILLEY:
25 Q. Becausethat’snot mentioned anywhere here,is (25 A. Well, | can't speak to that other than the
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1 fact that the discussion started to evolve 1 letter, you were on vacation at the time.
2 around thisletter, andin the end | was 2 MR. TILLEY:
3 prepared to put my name by it. 1t wasn’t the 3 A Yes
4 ideal way to write a letter through a 4 COFFEY, Q.C.
5 conference call, but -- 5 Q. Isthereany way of you ascertaining when your
6 COFFEY, Q.C.: 6 vacation was that summer?
7 Q. What wasthe need at the timeto provide 7 MR. TILLEY:
8 anything to the Current if it wasn’t from your 8 A. Itwaserrdtic. The vacation schedulereally
9 perspective, and bearing in mind you were on 9 for the 2005 and 2006 years were set, but
10 vacation, and it wasn't a satisfactory 10 really not achieved to an extent that | had
11 position to be inon the phonetrying to 11 originally hoped.
12 dictate this and have it presumably read back 12 COFFEY, Q.C.:
13 to youand so on, you know, why provide 13 Q. Interms of - this doessay, andI’'m not
14 anything to the Current at al at that point? 14 suggesting it was prepared by, athoughit’s
15 MR. TILLEY: 15 printed here "prepared by Heather Predham”,
16 A. |l guessitwasjusta feeling that we should 16 and I’'m not suggesting that’s necessarily at
17 be saying something as opposed to hearing the 17 all the case, but you have no recollection of
18 "no comment" reference. 18 being asked about this, for your input or your
19 COFFEY, Q.C.: 19 organization’ sinput into this?
20 Q. Now thereis-- whilewe have that there, P- 20 MR. TILLEY:
21 0171, please. | want to ask you about this 21 A. Itwould certainly not be a surprise to meiif
22 now whilewe're on it. If wecould go, 22 somebody had indicated that information was
23 please, to page five of the exhibit, and this 23 being compiled for the Department of Health.
24 will give you some sense of the -- Mr. Tilley, 24 COFFEY, Q.C.
25 | have no reason to believe you ever saw this, 25 Q. Sure, but other than -- would you have vetted
Page 294 Page 296
1 butit's abriefing notethat went to the 1 it?
2 Cabinet Secretariat. 1t'sdated you'll see 2 MR.TILLEY:
3 down there, August 18th, 2006. 3 A. | would have what?
4 MR. TILLEY: 4 COFFEY, Q.C.
5 A. Okay. 5 Q. Vettedit?
6 COFFEY, Q.C. 6 MR.TILLEY:
7 Q. Prepared by/approved by Heather Predham, 7 A Vettedit?
8 Eastern Health, and Moira Hennessey, HCS, 8 COFFEY, Q.C.:
9 reviewed by Marilyn McCormick, Gary Cake, | 9 Q. Inthesenseof --
10 Cabinet Secretariat. 1f we could go back, 10 MR. TILLEY:
11 please, to page one of the exhibit. Thisisan 11 A. No.
12 attachment, Mr. Tilley, to an e-mail between 12 COFFEY, Q.C.:
13 Moira Hennessey and John Abbott on August |13 Q. Wouldjust betold, like, Heather is sending
14 17th, 2006, advising Mr. Abbott, "For your 14 info over and --
15 information and review, this note will likely 15 MR. TILLEY:
16 goto the Premier’s Office later today or 16 A. Right. | would have liked to have been copied
17 tomorrow. Signed, Moira"'. Wereyou awarethat |17 onit.
18 therewas a briefing note being prepared in 18 COFFEY, Q.C.:
19 early and mid August for the Cabinet 19 Q. Andinterms of, though, like, whatever final
20 Secretariat concerning ER/PR? 20 form a Cabinet Secretariat briefing note took,
21 MR.TILLEY: 21 you were never asked to vet the final form
22 A. | don't have any recollection of that. 22 internally in government?
23 COFFEY, Q.C: 23 MR. TILLEY:
24 Q. Andon that point, asyou indicated your note 24 A. No.
25 to the Current or for the Current, that 25 COFFEY, Q.C.:

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 293 - Page 296




April 18, 2008 Multi-Page™ Inquiry on Hor mone Receptor Testing

Page 297
1 Q. Okay. Thank you, Commissioner.
2 THE COMMISSIONER:
3 Q. Thank you. We'll adjourn for the day. The next
4 scheduled hearing day would be Thursday of
5 next week, Mr. Tilley, and otherwise it'sa
6 symposium on Tuesday and Wednesday. Thank you
7 all.
Page 298
1 CERTIFICATE
2 1, Judy Moss, hereby certify that the foregoing is
3 atrue and correct transcript in the matter of the
4 Commission of Inquiry on Hormone Receptor Testing,
5 heard on the 18th day of April, A.D., 2008 before
6 the Honourable Justice Margaret A. Cameron,
7  Commissioner, at the Commission of Inquiry, St.
8 John's, Newfoundland and Labrador and was
9 transcribed by meto thebest of my ability by
10  means of asound apparatus.
11  Dated at St. John's, Newfoundland and L abrador
12 this18th day of April, A.D., 2008
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