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17 COFFEY,Q.C.:

18 Q. Thank you, Commissioner. Dr. Baker, could you

19 outline for the Commissioner, please, your
20 educational and professional background?
21 DR.BAKER:

22 A. Sure. |went to Memorial University of

23 Newfoundland, obtained my Bachelor of Medical
24 Sciencein 1974--1975, sorry. In 1977, |
25 obtained my mMD degree. Did a rotating
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1 internship from 1977 to 1978, and then | went 1 A. Uh-hm.

2 into the residency in pathology, a general 2 COFFEY, Q.C.

3 pathology residency program for five years, 3 Q We understand that before paraffin block

4 and finished that program in 1983. From 4 ER/PR, there was biochemical assays. | want

5 there, | moved -- 5 to ask you this, when you first started when

6 COFFEY, Q.C.: 6 you were inyour residency, ERand PR, did

7 Q. Thatwasin St. John's? 7 pathologists at that point as best you can

8 DR. BAKER: 8 recall have any involvement in ER/PR itself?

9 A. Itwas in Memoria University, yes, Medica 9 DR. BAKER:
10 School inthe pathology department there. 10 A. No, there was no--to my knowledge, and during
11 Then | moved to my present position in 11 my residency which wasfiveyears, | didn't
12 Carbonear in 1983, and took on the position of 12 have any involvement or had no knowledge of
13 staff pathologist there and Director of 13 immunohistochemistry being done at the Health
14 Laboratory Medicine for that area at the 14 Sciences at that particular point in time, and

15 Carbonear Hospital. Carbonear Hospital wasa |15 no recollection of ER/PR being done at that

16 standalone hospital at that particular time, 16 point in time.

17 and | have been there as a staff pathologist 17 COFFEY, Q.C.:

18 up until the present. Will | outline any 18 Q. Andyou went to Carbonear in 1983?

19 other positions | held all the way as well. 19 DR. BAKER:
20 COFFEY, Q.C.. 20 A. Correct, yes.
21 Q. Sure 21 COFFEY,Q.C.
22 DR.BAKER: 22 Q. Doctor, can you tell the Commissioner, please
23 A. Okay. | heldthe position of pathologist up 23 --you said it was a standalone hospital . What
24 until--and still  do, but additional 24 size of ahospital?
25 responsibilities when the boards were 25 DR. BAKER:

Page 6 Page 8

1 reorganized in 1995. | took on a part time 1 A. Carbonear Hospital at the time was a 100 bed
2 medical directorship at the Avalon Health Care 2 hospital and it had general surgery,

3 Institutions Boards. 1n 1997, | became a 3 obstetrics and gynecology, it had genera

4 medical examiner for the Province of 4 practice involvement, and radiology,

5 Newfoundland and Labrador, and still am to the 5 anesthesia So it had all the basic

6 present day, and when the boards were 6 specialties providing general surgery services
7 reorganized again in 2005, | became clinical 7 and also internal medicine as well.

8 chief for rural Avalon for medical services, 8 COFFEY, Q.C.:

9 and I'm dtill a staff pathologist there as 9 Q. Andhow many pathologists were there at the
10 well. 10 time you arrived?

11 COFFEY, QC. 11 DR. BAKER:

12 Q. Doctor, I'm going to take advantage of your 12 A. Just one, myself.

13 presence here this morning and have you 13 COFFEY, Q.C.:

14 perhaps outline for the Commissioner in a bit 14 Q. Had there been a pathologist there before you
15 more detail actually some of the changes that 15 arrived?

16 have occurred over the decades, okay. 16 DR. BAKER:

17 DR. BAKER: 17 A. Foravery brief period of time. In 1991, the

18 A. Sure 18 late Eric Pike, who was a well known

19 COFFEY, Q.C.: 19 pathologist in the province, was asked by the
20 Q. Firstof all,togo back to when you first 20 Department of Health to go out and conduct a
21 went to--well, actually to your residency days 21 five or six month study to determine the need
22 first of al, okay. We've heard afair amount 22 for apathologist in the area. He went there

23 of evidence about immunohistochemistry, in 23 in1981. | think he wastherefrom about

24 particular now ER/PR viaimmunohistochemistry. |24 September to December of that year, or January
25 DR. BAKER: 25 of the following year, and did an assessment.
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1 He also worked asastaff pathologist there 1 initially other than being a staff
2 doing the actual surgical pathology workload 2 pathologist?
3 and he submitted his report to government and 3 DR. BAKER:
4 recommended that a pathologist position be 4 A. No.
5 placed in Carbonear. 5 COFFEY, Q.C.:
6 COFFEY, Q.C.: 6 Q. Youweren't amedical director or anything
7 Q. And hence you were -- 7 like that?
8 DR. BAKER: 8 DR. BAKER:
9 A. | wasrecruited for the position, yes. 9 A. No, just astaff pathologist. | wasinvolved
10 COFFEY, Q.C.: 10 as Director of Laboratory Medicine. | sat on
11 Q. Doctor, since 1983, whichis 25 years ago now, 11 the MAC as the Director of Laboratory
12 how many pathologists have been on staff 12 Medicine. TheMAcwas composed of all the
13 there? 13 chairsof the various departments, surgery,
14 DR. BAKER: 14 ob, gyne, all those, and so on.
15 A, Just myself. 15 COFFEY, Q.C.:
16 COFFEY, Q.C.: 16 Q. TheMAcC,though, at that time throughout the
17 Q. Soyou're, in effect, a sole practitioner in 17 1980s would have been particular to that
18 that regard? 18 particular hospital ?
19 DR. BAKER: 19 DR. BAKER:
20 A. Yes 20 A. Correct, yes.
21 COFFEY,Q.C. 21 COFFEY,Q.C.
22 Q. Couldyou describe, please, then the clinical 22 Q. Soyou were the staff pathologist and--sorry,
23 laboratory. | takeit thereis aclinica 23 the --
24 laboratory in the hospital ? 24 DR.BAKER:
25 DR. BAKER: 25  A. Director of Laboratory Medicine during that
Page 10 Page 12
1 A. Yes, there is, yes. It hasall the magjor 1 time, yes.
2 sections of aclinical laboratory. It hasan 2 COFFEY, Q.C.:
3 areawhere blood taking istaking place, it 3 Q. Andinthat capacity sat on the MAC?
4 has blood banking, it has a hematology 4 DR. BAKER:
5 section, biochemistry, microbiology, and 5 A. Yes.
6 pathology. 6 COFFEY, Q.C.:
7 COFFEY, Q.C.: 7 Q. AstheDirector of Laboratory Medicine ina
8 Q. |take itthat had existed before you ever 8 standalone hospital --
9 arrived? 9 DR. BAKER:
10 DR. BAKER: 10 A. Yes
11 A. Yes, it did, yes, with the exception of 11 COFFEY, Q.C..
12 pathology. 12 Q. Who did you report to?
13 COFFEY, QC. 13 DR. BAKER:
14 Q. Pathology. 14 A. | reported to the Assistant Executive
15 DR. BAKER: 15 Director, which was Edgar Clarke.
16 A. Yes 16 COFFEY, Q.C.
17 COFFEY, Q.C.: 17 Q. Andwas he aphysician?
18 Q. And the pathology then related to the hospital 18 DR. BAKER:
19 before your arrival, you would have understood |19  A. No, hewasalayperson.
20 was being done out of where? 20 COFFEY, Q.C.:
21 DR. BAKER: 21 Q. A non-physician.
22 A, St.John's. 22 DR. BAKER:
23 COFFEY, Q.C. 23 A Yes
24 Q. St. John's itself. Doctor, you're a 24 COFFEY, Q.C.
25 pathologist. Did you have any other position 25 Q. And, Doctor, who reported to you then in your
Page 9 - Page 12
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1 capacity as director? 1 changein’95.
2 DR. BAKER: 2 COFFEY, Q.C..
3 A. Wehad amanager within the laboratory who 3 Q. Wouldyou tel usthen about that?
4 directed the administrative duties of the 4 DR.BAKER:
5 laboratory. He essentially was almost solely 5 A. Yes, theorigina board wasthe Carbonear
6 responsible to Edgar Clarke, but he did have 6 Hospital Board and it became the Trinity
7 an indirect line of authority--responsibility 7 Conception Board. That was a change to
8 to me as well. He would consult me on various 8 encompass the Old Perlican Hospital site under
9 clinical issues, administrative issues, and so 9 the jurisdiction of the Carbonear Hospital
10 on, and kept me in the loop with major things 10 Board. So that essentially added some
11 that were going on within the lab, even though 11 responsibility to the position of Director of
12 hewas essentially directly responsible to 12 Laboratories and also to the Manager of the
13 Edgar Clarke. 13 laboratory because wetook on responsibility
14 COFFEY, Q.C.: 14 for the Old Perlican Hospita and the
15 Q. Andthe people who reported to him werethe 15 laboratory services there as well.
16 technologists? 16 COFFEY, Q.C.:
17 DR. BAKER: 17 Q. Were there any pathology services in Old
18 A. Thesenior technologist. Therewould be a 18 Perlican?
19 Technologist 11in each section, with the 19 DR. BAKER:
20 exception of pathology, who would report 20 A. No, no, it wasasmall laboratory service just
21 directly to the lab manager, yes. 21 peculiar to the hospital with no other --
22 COFFEY, Q.C. 22 COFFEY, Q.C.
23 Q. Andin pathology there was what? 23 Q. Doyou recal when that occurred?
24 DR.BAKER: 24 DR.BAKER:
25 A. TherewasaTech|, but he essentially would 25 A. That wasinthelate 80s, | think, to the best
Page 14 Page 16
1 report to the manager as well, but he wasn’t 1 of my recollection.
2 classified asaTechil,hewasaTech . 2 COFFEY, Q.C.:
3 COFFEY, Q.C:: 3 Q. Daoctor, throughout the period, the mid 1990s
4 Q. So that's the structure when you first 4 reorganization, do you recall when that was,
5 arrived? 5 the exact year?
6 DR. BAKER: 6 DR. BAKER:
7 A. Correct. 7  A. That happened around 1995 was the change, when
8 COFFEY, Q.C:: 8 the structure started changing and we became
9 Q. How long did that structure continue to exist? 9 known as the Avalon Health Care Institutions
10 DR.BAKER: 10 Board and that board encompassed the Placentia
11 A. That structure has essentialy--well, remained 11 area, Whitbourne area, Old Perlican area, and
12 in that capacity in that way until the mid 90s 12 also brought in the long term care facilities
13 when the boards were reorganized and we became 13 in our area, Interfaith Home and Harbour
14 the Avalon Health Care Institutions Board. 14 Lodge.
15 COFFEY, Q.C.. 15 COFFEY, Q.C..
16 Q. And!'ll betaking you through that. 16 Q. I'll deal with that in amoment. Between 1983
17 DR.BAKER: 17 and 1995, during that twelve year period, ER
18 A. Yes 18 and PR, were you involved in ER/PR that you
19 COFFEY, Q.C. 19 recall then?
20 Q. Sofromthetimeyou arrived really in 1983 up 20 DR.BAKER:
21 until the mid 1990s, reorganization in the mid 21 A. Yes, inthe capacity of preparing the tissue
22 1990s, that structure was in place. 22 to besent to St. John's for biochemical
23 DR.BAKER: 23 assay.
24 A. Now there was achange inboard structure 24 COFFEY, Q.C.
25 midway between when | arrived in 83 and that 25 Q. Wouldyou tell the Commissioner then what your
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1 involvement was and how that worked back then? | 1 correy, Q.c.:
2 DR.BAKER: 2 Q. And!I'll come to that, and that’s certainly
3 A. Intheinitial phase of the ER/PRtesting it 3 related to ER and PR?
4 was a biochemical assay, and we were 4 DR.BAKER:
5 essentially asked just to prepare the tissue 5 A Yes
6 at our site. A sample would come down from 6 COFFEY, Q.C.:
7 the OR, whether it would be a mastectomy 7 Q. How about immunohistochemistry more generally?
8 specimen with tumour inside that we would take | 8 DR.BAKER:
9 asample of, or whether it wasthe biopsy 9 A. No, there was no--1 had no direct involvement
10 itself that we took a sample from. We would 10 in immunohistochemistry at all before that
11 take a sample of the tumour tissue, freeze it 11 point in time.
12 inliquid nitrogen, and wrap itin tinfoil 12 COFFEY, Q.C::
13 several layers of it, and then put it on dry 13 Q. BeforeDr. Khaifa s memo of early 1998, were
14 ice ina styrofoam container and ship it 14 you ever ordering immunohistochemistry tests
15 immediately to St. John’s by courier. 15 on any sort of --
16 COFFEY, Q.C. 16 DR.BAKER:
17 Q. Where the biochemica assay would be 17  A. No, | wasn't, no.
18 performed? 18 COFFEY, Q.C.:
19 DR. BAKER: 19 Q. Soyour practice up until then had involved
20 A. Yes, inthe biochemical department at the 20 solely --
21 Health Science Centre. 21 DR.BAKER:
22 COFFEY, Q.C. 22 A. Routinehistology, H & E dlides, some special
23 Q. Andat that time, Doctor, the initiative to 23 stainsthat weren’t involved or classed as
24 order an ER/PR test came from whom? 24 immunohistochemistry.
25 DR. BAKER: 25 COFFEY, Q.C::
Page 18 Page 20
1 A. Theinitiativeto order--well, the order came 1 Q. And I'll come to Dr. Khaifa's memoin a
2 from my department over my signature, but the 2 moment.
3 reports were primarily sent back to the 3 DR. BAKER:
4 attending physician who had responsibility for 4 A Okay.
5 the patient. Their name would be put on the 5 COFFEY, Q.C.:
6 requisition for the report to be returned to. 6 Q. Butagan chronologicaly --
7 COFFEY, QC. 7 DR. BAKER:
8 Q. Doctor, you'veindicated that during your 8 A. Sure
9 residency you don't redly recal 9 COFFEY, Q.C.:
10 immunohistochemistry being done in your 10 Q. Soin 1995 there was areorganization. You've
11 residency days? 11 described that?
12 DR. BAKER: 12 DR. BAKER:
13  A. No. 13 A. Correct.
14 COFFEY, QC. 14 COFFEY, QC.
15 Q. Yourfirst introductionto 15 Q. Didyour title position change?
16 immunohistochemistry  yourself  occurred 16 DR. BAKER:
17 approximately when and in what context? 17 A. Itdid. | becamethe ACEO in 1996, whichis
18 DR. BAKER: 18 Assistant Chief Executive Officer for
19 A. It occurred when essentially | received amemo 19 diagnostics, which included--diagnostics and
20 from Dr. Khalifa in1998. | mean, the 20 pharmacy, which included the Ilaboratory
21 preparation of the tissue was, | suppose, an 21 diagnostic imaging, x-ray, and pharmacy, and
22 initial step involvement with ER/PR, but it 22 also the medical services aspect of that too
23 wasjust a preparation of tissue, but the 23 as well, recruitment and retention, and
24 actual involvement in interpretation phase 24 administrative issues related to medical
25 started in 1998 in the spring. 25 services.
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1 COFFEY, Q.C. 1 pathology labs in those other --
2 Q. S0in1995, you're till the sole -- 2 DR. BAKER:
3 DR. BAKER: 3 A. No, standard basic laboratory with
4 A. Pathologist. 4 biochemistry, hematology, and bloodletting,
5 COFFEY, Q.C.: 5 and so on.
6 Q. Pathologist there. 6 COFFEY, Q.C.:
7 DR. BAKER: 7 Q. Butthe pathology itself remained limited to
8 A. Uh-hm. 8 the Carbonear Hospital itself?
9 COFFEY, Q.C. 9 DR. BAKER:
10 Q. Youaredtill the Director of--were you the 10 A. Correct, yes.
1 director of the laboratory? 11 COFFEY, Q.C.:
12 DR. BAKER: 12 Q. WhileI'mat it, did that ever change?
13 A. Yes, dtill essentialy, yes. 13 DR. BAKER:
14 COFFEY, QC. 14 A. No.
15 Q. Of thelab. 15 COFFEY, Q.C.:
16 DR. BAKER: 16 Q. Pathology alwaysinvolved just the Carbonear
17 A. Yes 17 Hospital ?
18 COFFEY, Q.C. 18 DR. BAKER:
19 Q. You aso became Assistant -- 19 A. Correct.
20 DR. BAKER: 20 COFFEY, Q.C..
21 A. CEO. 21 Q. With that reorganization in 1995, did the
22 COFFEY, Q.C. 22 reporting structureswithin the laboratory
23 Q. Andresponsible for the things you just noted? 23 change?
24 DR. BAKER: 24 DR. BAKER:
25 A. Yes 25 A. Yes, they did, because the manager who before
Page 22 Page 24
1 COFFEY, Q.C. 1 that time reported to the--well, they actually
2 Q. Withthe reorganization, did the pathology 2 reported to methen rather than to another
3 aspect of thelab of your involvement change 3 individual within the administration because |
4 with the involvement of these other places? 4 was part of the administration after the 1995
5 DR. BAKER: 5 change.
6 A. No, not essentidly, it stayed the same. The 6 COFFEY, Q.C.:
7 commitment was still the same. My position as 7 Q. Soasthe Assistant CEO, who was reporting to
8 ACEOWas a part time position. It took about 8 you?
9 25 to 30 percent of my time, and most of that 9 DR. BAKER:
10 time would have been added on after hours. 10 A. Themanager of the laboratories, the manager
11 COFFEY, Q.C.. 11 of pharmacy, and the manager of diagnostic
12 Q. And, Doctor, asyou'veindicated, whentheOld |12 imaging.
13 Perlican Hospital came under your--became part |13 COFFEY, Q.C.:
14 of your responsibility, there was not actually 14 Q. Andyou reported to?
15 --although they had alaboratory, it didn’t 15 DR. BAKER:
16 have any pathology? 16 A. | reported to the CEO.
17 DR. BAKER: 17 COFFEY, Q.C.
18 A. No. 18 Q. So, Doctor, in terms of the clinica
19 COFFEY, Q.C.: 19 laboratory aspect of the matter, who isthe
20 Q. In thelab. Sothese other institutions 20 senior physician in the administrative chain?
21 became part of the reorganization in 19957 21 DR. BAKER:
22 DR. BAKER: 22 A lwas,
23 A. Uh-hm. 23 COFFEY, Q.C.:
24 COFFEY, Q.C. 24 Q. Youwere, yourself.
25 Q. The reorganized entity. Were there any 25 DR. BAKER:
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1 A Yes 1 Q. Inthe Carbonear Hospital, the tissue that you
2 COFFEY, QC.: 2 would be preparing, grossing and preparing for
3 Q. Canyou then take us on then through the next 3 processing, would come, | takeit, almost
4 reorganization, when did that occur? 4 exclusively from the operating room?
5 DR. BAKER: 5 DR. BAKER:
6 A. Well, after '95, we went through anumber-- 6 A. Themajority would, but there would be out-
7 seven or eight years. The next reorganization 7 patient samples from various clinics and so on
8 happened when the announcement came through in 8 within the hospital, obstetrics/gynecology
9 2004, the reorganization of the boardsinto-- 9 clinics, there would be samples from general
10 well, combining the boards acrosstheisland 10 practitioner’s offices, and aso from out-
11 and we became part of the Eastern Health 11 patient proceduresthat the surgeons were
12 region in 2005. 12 doing in out-patient clinics and so on within
13 COFFEY, Q.C.: 13 the hospital.
14 Q. I'll revisit that, okay, butinthe period 14 COFFEY, Q.C.
15 between 1995 and 2005 -- 15 Q. Sothespecimens, and I'll use, for example, a
16 DR.BAKER: 16 breast specimen --
17 A. Yes 17 DR. BAKER:
18 COFFEY, Q.C.: 18 A. Uh-hm.
19 Q. Approximately adecade, could you describe, if 19 COFFEY, Q.C.:
20 there was such athing, atypical day for you 20 Q. They would certainly generaly come from the
21 for the Commissioner. You'rea practising 21 operating room?
22 pathologist? 22 DR. BAKER:
23 DR.BAKER: 23 A. Yes
24 A. Uh-hm. 24 COFFEY, Q.C..
25 COFFEY, Q.C.: 25 Q. Who'sresponsible for transporting them?
Page 26 Page 28
1 Q. Andyou'reaso an administrator? 1 DR. BAKER:
2 DR. BAKER: 2 A. They would be transported by aporter who
3 A Uh-hm. 3 would take the specimen from the orR and
4 COFFEY, Q.C.. 4 transport it to our pathology department.
5 Q. Interms of your pathology work and how it 5 COFFEY, Q.C.:
6 integrated with your administrative work, 6 Q. Andwould it arrivein formalin?
7 perhaps atypical day or atypical week for 7 DR. BAKER:
8 the Commissioner? 8 A. Yes, dl--from the very start of my position
9 DR. BAKER: 9 there in 1983, all specimens that were taken
10 A. Wdl, the morning usualy started with 10 in the OR setting were put in formalin
11 pathology, doing interpretation, surgical 11 directly immediately. There was never any
12 pathology review of dlides. That lasted the 12 time when specimens were |eft in afresh state
13 majority of the morning. | wouldtend to 13 or transported in afresh state. They were
14 after lunch visit the administrative area that 14 al informalin immediately and transported to
15 | was responsible for on the eight floor and 15 pathology.
16 tend to any duties that were in that 16 COFFEY, Q.C.:
17 particular area, and then in the afternoon-- 17 Q. And I take it then they might arrive in
18 well, maybe for an hour or two in the 18 pathology--was there any particular time of
19 afternoon. Then towards the middle of the 19 day they would arrive in pathology?
20 afternoon, | would return to pathology and do 20 DR. BAKER:
21 my gross examination and preparation of tissue |21 A. Waell, specimens that were taken in the morning
22 for processing for the following day, and in 22 would mostly arrive by midto late morning.
23 the evening I'd be back with other 23 Most of the orswould finish off pretty well
24 administrative duties. 24 around 1 to 1:30 in the afternoon. So any--
25 COFFEY, Q.C.: 25 and the magjor cases would tend to come down

Page 25 - Page 28
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1 later in the day and so on, like the bowel 1 A. Okay.
2 resections or the mastectomies, that kind of 2 COFFEY, Q.C.:
3 stuff and so on, but any smaller specimens 3 Q. Doctor, soit would be identified?
4 would tend to come down earlier in the morning 4 DR. BAKER:
5 and they would be the ones that were done 5 A. Yes
6 primarily earlier in the morning. 6 COFFEY, Q.C.
7 COFFEY, Q.C. 7 Q. Either ina ledger book or ina computer
8 Q. So then when you would arrive in the 8 system?
9 afternoon, what would you expect to find? 9 DR. BAKER:
10 DR.BAKER: 10 A. Correct, yes.
11 A. A number of specimens, including biopsies, 11 COFFEY, Q.C.
12 mastectomies, bowel resections, ovarian 12 Q. Go ahead then, who was responsible for doing
13 resections, that kind of stuff. 13 identification?
14 COFFEY, QC:: 14 DR.BAKER:
15 Q. Soyouwould expect--on aparticular day, a 15 A. That would be doneby thetechnologist in
16 Monday, you would expect to find when you came 16 pathology, and after all the specimenswere
17 to do the grossing on Monday afternoon, any of 17 entered in for the day, they would be brought
18 the surgical specimensthat had been excised 18 into the pathology grossing room and placed
19 that day? 19 there until | cameto do the actual grossing
20 DR. BAKER: 20 of the specimen.
21 A. Correct. 21 COFFEY,Q.C.
22 COFFEY, Q.C: 22 Q. Andyour practise then in terms of grossing a
23 Q. Now, Doctor, what was the practise then in 23 breast specimen was what?
24 Carbonear in terms of then how they would be 24 DR.BAKER:
25 processed? To use abreast specimen, asan 25 A. My practise in termsof grossing a breast
Page 30 Page 32
1 example, who's responsible for doing what? 1 specimen is that the specimen would be taken
2 DR. BAKER: 2 and examined, and if--would you like me to go
3 A. | woulddoal of the grossing of the tissue 3 through something like a mastectomy specimen?
4 specimens in Carbonear, and have done so from 4 COFFEY, Q.C.:
5 the very beginning. | would start my--well, 5 Q. If youwould, please.
6 when the specimens were received in pathology, | 6 DR. BAKER:
7 they would be given anumber, a specific 7 A Yes
8 excision number, and inthe older days back 8 COFFEY, Q.C.:
9 when | first arrived there, we used large 9 Q. Andthis, in particular, isan --
10 ledger booksto put the specimen in, the name 10 DR. BAKER:
11 of the individual, the specimen number, where 11  A. Example, okay. With a mastectomy specimen,
12 the specimen came from, and that type of 12 the sample would be taken out of the
13 information, and they were recorded in large 13 formaldehyde, examined very briefly. It would
14 ledger books on adaily basis. Just recently 14 be scored, or aterm that’s being used now is
15 within the past probably three years, we've 15 breadloafed, but--and the specimen would be
16 been using Meditech System and entered themin |16 returned to the formaldehyde or formalin and--
17 on computer. 17 to fix overnight, and then be processed the
18 COFFEY, Q.C.: 18 next day in asimilar fashion in grossing.
19 Q. Sotheseledger books continued up until? 19 COFFEY, Q.C.:
20 DR. BAKER: 20 Q. And then when you--so on the day of surgery,
21 A. Upuntil--into 2003 probably. 21 the scoring, as you put it, or breadloafing
22 COFFEY, Q.C. 22 would occur?
23 Q. Andwe will becoming back and revisiting 23 DR. BAKER:
24 that. 24 A. Yes.
25 DR. BAKER: 25 COFFEY, Q.C..
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1 Q. Isthereany particular practise that you had 1 time and, you know--there have been occasions

2 or understood should be used with a mastectomy | 2 where specimens have come down late in the day

3 specimenin terms of the thickness of the 3 and | would make sure before | left for the

4 tissue slices? 4 day that things were tended to. Even though

5 DR. BAKER: 5 the technologist may have been gone, | would

6 A. No,| justtendedto scorethemin aneven 6 do it myself.

7 fashion across the whole breadth of the 7 COFFEY, Q.C.:

8 specimen, average thickness of probably a 8 Q. Doctor, then the next day we'll go on to.

9 couple of centimetres. Depending on the size 9 DR. BAKER:

10 of the specimen too as well. Some of them are 10 A. Yes

11 obvioudly larger than others, you know. 11 COFFEY, Q.C..

12 COFFEY, Q.C.: 12 Q. ltake it thiswould betrue not only of

13 Q. Doctor, the breadloafing is, in effect, 13 mastectomy specimens, but any large specimen?

14 dlicing? 14 DR. BAKER:

15 DR. BAKER: 15 A. Correct, yes.

16 A. Yes 16 COFFEY, Q.C.

17 COFFEY, Q.C.: 17 Q. Theninterms of picking up the processfor

18 Q. Of thespecimen. Returnto formalin--was 18 larger specimens --

19 there any--we' ve heard references to wicking 19 DR. BAKER:

20 and wicking material ? 20 A. Yes

21 DR. BAKER: 21 COFFEY,Q.C.

22 A. No, | didn't usethe processof wicking. | 22 Q. Thenext day then, how would it be handled?

23 haven't used that at all. 23 DR. BAKER:

24 COFFEY, Q.C. 24 A. | would start my grossing. | would do most of

25 Q. Andreturnto formalin and left to -- 25 the smaller specimens first, and put them
Page 34 Page 36

1 DR.BAKER: 1 through the grossing procedure, examination,

2 A Fix. 2 and taking sections, putting them in cassettes

3 COFFEY, Q.C. 3 and passing them off to my technologist who

4 Q. Fix overnight? 4 would return themto formalin. The larger

5 DR. BAKER: 5 specimens | would tend to leave to the very

6 A. Fora?24 hour period. 6 end of my grossing because they took alarger

7 COFFEY, Q.C.: 7 amount of time and needed more attention, and

8 Q. Doctor, toyour knowledge, wasthere ever a 8 I would take the large specimen out, for

9 time that you're aware of that a breast 9 example, the breast, it already had been

10 specimen would be left overnight in formalin 10 scored. | would examine the breast

11 without having been scored? 11 externally, look at the skin, the anterior

12 DR. BAKER: 12 surface first, determine wherethe previous

13 A. No. Tothebest of my recollection, every 13 biopsy had been done, and then | would turn

14 time a specimen came down, | would be 14 over the specimen and I'll aso do

15 persondly involvedin it, handleit, and 15 measurements as well of the anterior surface,

16 scoreit. 16 the skin segment, and | would turn over the

17 COFFEY, Q.C.: 17 specimen, examine the back, and also do full

18 Q. And beforeyou left for the day, no matter how 18 dimension measurements of the entire breast

19 late--if the specimen waslate, relatively 19 because most of the breast that | received,

20 late in the afternoon coming down, you'd stay 20 even though occasionally were simple

21 on do the scoring? 21 mastectomies, alot of them were what's termed

22 DR. BAKER: 22 modified radical mastectomies, which included

23 A. Yes, | would be there probably until about 23 axillary tail and lymph nodes from the axilla,

24 5:30/6 o’ clock in the afternoon.  So all the 24 and | would do an overall dimension

25 specimens for the day would be down by that 25 measurement of the whole breast, including
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1 axillary tail. | would identify them from the 1 COFFEY, Q.C.

2 posterior aspect, the biopsy site, and try to 2 Q. After being then given back--then placethe

3 determineif therewas any residual tumour 3 tissue samples, placed in cassettes?

4 there on gross examination. If | did suspect 4 DR. BAKER:

5 residual tumour or see grossresidual tumour 5 A. Yes

6 there, 1 would take sectionsand I'll go 6 COFFEY, Q.C.:

7 through the sections with you in astandard 7 Q. Andgivento the-

8 way. | would take, initially take sections 8 DR. BAKER:

9 from the biopsy site area because there would 9 A. Technologist.
10 be a cavity left after the previous biopsy had 10 COFFEY, Q.C.:
11 been done, take sections from that area around 11 Q. Technologist. What was the technologist then
12 the periphery of the actual biopsy cavity and 12 expected to do with them?
13 any lesionsthat | did seethere or any 13 DR. BAKER:
14 residual tumour. | would take sections from 14 A. Technologist took the cassettes with tissue
15 each of the quadrants of the breast to make 15 samples at the end of the day, brought them to
16 sure that there was no tumour in the--we would 16 the processing area, processing machine, put
17 divide the breast into four quadrants and | 17 them into a steel basket in an orderly fashion
18 would take them from the upper, outer and the 18 and put theminto the main chamber of the
19 outer quadrants and also the inner quadrants 19 processing unit which had formalinin it,
20 as well and label them specifically, 20 closed the chamber and then set the processing
21 individualy in cassettes. | would take 21 machineto processinan overnight fashion.
22 sections from the margins of the breast, the 22 The processing machine would run for
23 upper, lower, the medial and the deep margin 23 approximately 12 hours and would go through
24 of thebreast to find outif there's an 24 formalin, alcohol and so on and actualy, you
25 extension of tumour from those areas. And 25 know, prepare the tissue for the next day for
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1 then | would take a section from the nipple 1 embedding in paraffin wax.

2 areato make sure there’s no involvement of 2 COFFEY, Q.C.:

3 the nipple and also then | would do a detail 3 Q. And, Doctor, so | takeit then this 12-hour

4 sectioning of the axillary tail to find the 4 process, tissue processing process -

5 lymph nodes, and that would involve taking 5 DR. BAKER:

6 multiple, multiple sectionsof the axillary 6 A. Itwould run approximately from 5:30to 5:30

7 tail for identification of lymph nodes. 7 or 6 the next morning.

8 COFFEY, Q.C. 8 COFFEY, Q.C.

9 Q. Andthesewould all be placed in cassettes? 9 Q. Itwould beready or finished the process by
10 DR. BAKER: 10 thetime thetechnologist cameinthe next
11 A. Placed in cassettes. They would be given the 11 day?
12 accession number of the main specimen and they |12 DR. BAKER:
13 would given an aphabetical, they’d be given a 13 A. Yeah, at 8:00.
14 letter starting with A right through the 14 COFFEY, Q.C.:
15 alphabet and redoubled if necessary to go 15 Q. Whilewe'retalking about tissue processing,
16 through again. 16 Doctor, who was responsible in the Carbonear
17 COFFEY, Q.C.: 17 Hospital over the 25 years you’ ve been there,
18 Q. Andthis, | takeit, Doctor, this practice or 18 for maintaining the tissue processor?
19 approach goes back to what time? 19 DR. BAKER:
20 DR. BAKER: 20 A. Thetechnologist would look after the day-to-
21 A. Goesback to my residency. 21 day maintenance of the machine, changing of
22 COFFEY, Q.C. 22 the chemicals in the machine on a periodic
23 Q. Back tothe beginning? 23 basis. Butif there wasany major problem
24 DR.BAKER: 24 with the machine that couldn’t be fixed by the
25 A. Yes, the very beginning. 25 technologist or by the senior technologist in
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1 the lab--in the laboratory we had a senior 1 fixation process and the tissue processing of
2 tech 3, lead tech, | guess he was called, and 2 pathology specimensin the Carbonear Hospital,
3 also he looked after some quality control in 3 the peopleinvolved in it would be, well, the
4 the lab, but he was the lead tech and probably 4 surgeons?
5 one of the more experienced technologistsin 5 DR. BAKER:
6 the lab, he would probably be asked to come 6 A. Yes
7 have alook at the machine, seeif there was 7 COFFEY, Q.C.:
8 anything that he could give an advice and so 8 Q. Initidly?
9 on. If hecouldn't fix it, then wewould go 9 DR. BAKER:
10 automatically to the manufacturer. 10 A. Yes
11 COFFEY, QC. 11 COFFEY, QC.
12 Q. Who would send out somebody to serviceit? 12 Q. Whomever else might have handled the tissue in
13 DR. BAKER: 13 the OR?
14 A. A biomedical person out to fix it, yes. 14 DR. BAKER:
15 COFFEY, Q.C. 15 A. Correct.
16 Q. And, Doctor, interms of that, were there any 16 COFFEY, Q.C.:
17 records kept, do you know, of maintenance of 17 Q. Placingitinformalin?
18 the machine, routine and otherwise 18 DR. BAKER:
19 mai ntenance? 19 A, Um-hm.
20 DR. BAKER: 20 COFFEY, Q.C..
21 A. Not specifically, no. It was done according 21 Q. Theporter?
22 to a routinethat the technologist had set 22 DR.BAKER:
23 down and that routine was based on his 23 A. Yes
24 experience and training. When | first moved 24 COFFEY, Q.C.
25 to Carbonear in 1983, atechnologist had to be 25 Q. Who would transport the specimen. Y ourself?
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1 trained in pathology. The technologist that 1 DR.BAKER:
2 was chosen at the time was sent to St. John's 2 A Yes
3 for training in all aspects of pathology and 3 COFFEY, Q.C.
4 in the use of the processing equipment and he 4 Q. And thetechnologist?
5 would have had that training and that 5 DR. BAKER:
6 information as to when and how and how often 6 A. Correct.
7 todo thingswith the machinery and so on. 7 COFFEY, Q.C.:
8 That would be--to my knowledge there wasn't 8 Q. Thisparticular individual?
9 any specific documentation done. 9 DR. BAKER:
10 COFFEY, Q.C. 10 A. Yes
11 Q. Or maintained over the years? 11 COFFEY, Q.C.:
12 DR. BAKER: 12 Q. Doctor, werethere any records kept over the
13  A. No. 13 yearsin Carbonear, wasit ever the practice
14 COFFEY, Q.C.: 14 to keep records of the time, the amount of
15 Q. How many technologists have worked in 15 time that any particular specimen would have
16 pathology over the years? Whenyou first 16 spent in formalin?
17 started, there was the one, | take it? 17 DR. BAKER:
18 DR. BAKER: 18 A. No, no, that was never recorded on the
19 A. Theone. There still isonly theone. The 19 requisition.
20 one that started out with mein 1983 worked 20 COFFEY, Q.C.:
21 with me up until, and well, he's on loan now 21 Q. Wasthere any accepted practice asto or rule
22 to the Health Sciences for the past year, but 22 of thumb as to how long specimens should
23 he worked with me for about 24 years. 23 remain in formalin?
24 COFFEY, Q.C.. 24 DR. BAKER:
25 Q. Sothat interms of the processing then of the 25 A. No, therewas no specific guidelines like
Page 41 - Page 44
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1 that, no. 1 occur the next morning; his initial
2 COFFEY, Q.C. 2 preparation would be the embedding in
3 Q. Doctor, while we're on the topic, the new 3 paraffin. After all the specimens had been
4 technologist, | take it you have somebody? 4 embedded in paraffin, they would be moved over
5 DR. BAKER: 5 to another section of the lab for sectioning
6 A. Yes 6 on a microtome. And the thin paraffin
7 COFFEY, Q.C.: 7 sectionsthen would befloated off into a
8 Q. Becauseyou loaned out - 8 water bath and onto the dlides and then
9 DR. BAKER: 9 prepared for staining.
10 A. Yes, inatemporary position, just until the 10 COFFEY, Q.C.:
11 other--the previous one comes back. 11 Q. Andl takeit, we'll cometo this, we'll take
12 COFFEY, Q.C.: 12 up the narrative with ER/PRin particular.
13 Q. Comesback. Thetechnologist you have there 13 But the staining then would occur generally,
14 presently, doyou know how he or she was 14 for example,a H & E stain for a breast
15 trained in pathology? 15 tissue?
16 DR. BAKER: 16 DR. BAKER:
17 A. Wdl, she was trained by my senior 17 A. Yes
18 technologist who left on loan. She was given 18 COFFEY, Q.C.:
19 orientation for about three to four weeks and 19 Q. Would occur when on day three?
20 was, you know, assessed on a day-to-day basis 20 DR. BAKER:
21 by a technologist and once the technologist 21 A. Yes
22 had a comfort level with that individual, they 22 COFFEY, Q.C.
23 were allowed to do solo work. 23 Q. Thirdday. Theday it cameoff thetissue
24 COFFEY, Q.C. 24 processor?
25 Q. Doctor, theroutine of scoring on the day of 25 DR. BAKER:
Page 46 Page 48
1 surgery? 1 A. Would be the day that it would be stained.
2 DR. BAKER: 2 COFFEY, QC.
3 A Yes 3 Q. Stained. And the slide would be prepared and
4 COFFEY, Q.C.: 4 stained?
5 Q. Then grossing on day two, | suppose? 5 DR. BAKER:
6 DR. BAKER: 6 A. Yes
7 A. Yes 7 COFFEY, Q.C.
8 COFFEY, Q.C.: 8 Q. Andthen when would you seeit?
9 Q. Andtakeup thenthe narrative there, after 9 DR. BAKER:
10 the tissue had gone through the tissue 10 A. | would--those dlideswould most likely come
11 processor at night, what would happen then the 11 to melatein the day of thethird day and |
12 next day, whatever the next day was, and I'll 12 wouldn’t see those slides until the next day,
13 come to that in a minute because sometimes it 13 wouldn’t examine them -
14 might be over the weekend? 14 COFFEY, Q.C.:
15 DR. BAKER: 15 Q. Thefourth working day?
16 A. Right. 16 DR. BAKER:
17 COFFEY, Q.C. 17 A. Yes
18 Q. But next working day what would happen then? |18 COFFEY, Q.C.:
19 DR. BAKER: 19 Q. Asitwere. Doctor, | havejust referred to
20 A. Thetechnologist would take the tissue from 20 the ideaof the weekend intervening or a
21 the processing unit the next morning and begin 21 holiday intervening. What would happen in
22 the next stage of the process, which would be 22 relation to that in this process, if, like,
23 to embed thetissue in paraffin blocks and 23 day two or day three was aholiday? Would
24 prepare them for actual sectioning and placing 24 everything get, | takeit, moved off to the
25 onglass dides for staining. That would 25 next working day?
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1 DR.BAKER: 1 tissue under the microscope, so you would pick
2 A. Correct, yeah. Asfar asthe bedding process 2 up problems inthat respect and then raise
3 and so on? 3 those concernsto the technologist and would
4 COFFEY, Q.C.. 4 most likely go back and take additional
5 Q. Yes 5 samples of the actual tissue.
6 DR. BAKER: 6 COFFEY, Q.C.
7 A. Inthat stage - 7 Q. Andwhere would those samples come from?
8 COFFEY, Q.C. 8 DR. BAKER:
9 Q. Thetissue processing. 9 A. From the previous specimen.
10 DR. BAKER: 10 COFFEY, Q.C.
11 A. Yes, yes, that'sright, everything would be 11 Q. Which had been, | take it, maintained in the
12 moved on, it would be moved onto the next 12 meantime -
13 working day, yes. 13 DR. BAKER:
14 COFFEY, Q.C.. 14 A. Formadehyde. Yeah, the specimen are
15 Q. Doctor, fixation as a process, dating back to 15 maintained in formaldehyde, in our
16 your residency days, what did you learn or 16 institution, anyway, for three months.
17 what were you taught about the importance of 17 COFFEY, Q.C.:
18 fixation and the process? 18 Q. So after thetissue goes into the cassettes,
19 DR. BAKER: 19 initially, on thefirst process, thetissue
20 A. Well, you know, theimportance wasthat a 20 itself though it maintained, the remaining
21 tissue had to be fixed in order to be able to 21 tissue?
22 be stained properly and examined properly 22 DR.BAKER:
23 under the microscope. If the tissue wasn’'t 23 A. Anyresidua tissue, the specimen itself is
24 fixed appropriately, then the staining process 24 retained for three months.
25 would be impaired and the actual 25 COFFEY, Q.C.:
Page 50 Page 52
1 interpretation of the dlides would be 1 Q. Andthereason for that?
2 impaired. 2 DR. BAKER:
3 COFFEY, Q.C.: 3 A. Tomakeit available if you want to return to
4 Q. Andl take it that that was true before you 4 take additional samples for additional
5 ever got involved with IHC? 5 examination of the lesion or of any other
6 DR. BAKER: 6 portion of the tissue specimen.
7  A. Correct, yes. 7 COFFEY, Q.C.:
8 COFFEY, Q.C.: 8 Q. Didyou ever encounter fixation problemsin
9 Q. Goesback totheH & E, back to your own days 9 Carbonear?
10 of training and before? 10 DR. BAKER:
11 DR. BAKER: 11 A. To my knowledge, no.
12 A. Itwasastandard that you kept and adhered to 12 COFFEY, Q.C..
13 to make surethat the--you really had good 13 Q. | say problems, you would recognize them on
14 quality slides. 14 thedideasa-
15 COFFEY, Q.C. 15 DR. BAKER:
16 Q. Doctor, were you ever--what were you taught, 16 A. Yeah, it would give megreat difficulty in
17 if anything, about recognition of dlides or 17 trying to interpret things on the dlide. If |
18 tissue that was problematic due to fixation 18 saw a didethat wasnot picking up stain
19 problems, how would you recognize afixation 19 appropriately or there was distortion of cells
20 problem? 20 or anything of that type, | would, you know,
21 DR. BAKER: 21 immediately ask for additional sections,
22 A. Fixation would be, you know, improperly--not 22 either additional sections from that to seeif
23 taking up the stain appropriately, distortion 23 it was a staining problem or go back and take
24 of the actual tissue, not being able to see 24 additional tissue from the actual specimen, if
25 good detail of cells inexamining of the 25 there was additional tissue to take from.
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1 COFFEY, Q.C.: 1 Q. Whendid that start?
2 Q. Didthat ever occur? 2 DR. BAKER:
3 DR. BAKER: 3 A. Within the past probably two or three months,
4  A. Nottomy recollection. 4 three or four months, somewhere in that
5 COFFEY, Q.C.: 5 general area.
6 Q. Okay. Sothat would have been your practice 6 COFFEY, Q.C.:
7 if you were called upon to do it? 7 Q. Sobeforethat in Carbonear they were -
8 DR. BAKER: 8 DR. BAKER:
9 A. Yes | would, yes. 9 A. Wemixed our own.
10 COFFEY, Q.C.: 10 COFFEY, Q.C.:
11 Q. Doctor, arethere any--1 wantto ask you 11 Q. -thepractice wasyou mixed your own?
12 about--1 will be asking you later about what 12 DR. BAKER:
13 the current situationis in Carbonear, but 13 A. Correct.
14 before 2005 werethere any written policies 14 COFFEY, Q.C.:
15 and procedures relating to fixation in that 15 Q. Who wasresponsible for doing that?
16 institution? 16 DR. BAKER:
17 DR. BAKER: 17 A. Thetechnologist.
18 A. No, there wasn't. 18 COFFEY, Q.C.:
19 COFFEY, Q.C.: 19 Q. And whowas responsible--and wasthat the
20 Q. The practice you' ve described? 20 pathology technologist?
21 DR. BAKER: 21 DR. BAKER:
22  A. Yes 22 A. Correct, yes.
23 COFFEY, Q.C. 23 COFFEY, Q.C.
24 Q. Butnot, to your knowledge it wasn't written 24 Q. Theindividual that was with you all those
25 down anywhere? 25 years?
Page 54 Page 56
1 DR.BAKER: 1 DR.BAKER:
2 A. Nowritten policy assuch, no. Itwas a 2 A Yes
3 standard that | adhered to that | had been 3 COFFEY, Q.C.:
4 trained in. 4 Q. Doyouknow if there was any testing process
5 COFFEY, Q.C.: 5 to follow then or to ascertain whether or not
6 Q. Going back to your days at the Genera 6 the formalin was appropriately mixed?
7 Hospital ? 7 DR. BAKER:
8 DR.BAKER: 8 A. Hemixed it according to aformulathat he has
9 A. Correct. 9 been using for years, a formulathat he, I'm
10 COFFEY, Q.C. 10 not sure where he obtained the formula from, |
11 Q. InSt. John's. What type of formalin was 11 would assume it was obtained from histraining
12 used, do you know, Doctor? Who was 12 at the Health Science Centre, and he's been
13 responsible for purchasing the formalin and 13 using that formula of mixing for al these
14 maintaining it and which one was used? 14 years.
15 DR. BAKER: 15 COFFEY, Q.C.:
16  A. Thetechnologist. Wemixed our own formalin 16 Q. Doctor, do you know if after the formulawas
17 in the lab up until just recently. And - 17 initially mixed, any one batch of it mixed,
18 COFFEY, Q.C:: 18 about whether or not any--was it ever
19 Q. Recently meanswhat in this context? 19 periodically tested to ascertain that it was
20 DR.BAKER: 20 till, you know, of appropriate chemical
21 A. We now have been provided premixed formalin by 21 composition?
22 Eastern Health. It comes out from the 22 DR.BAKER:
23 storage, stores and so onto our facility, 23 A. No.
24 ordered to our facility. 24 COFFEY, Q.C.
25 COFFEY, Q.C.: 25 Q. Toyour knowledge he wasn't -
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1 DR.BAKER: 1 A. Through the memo, that's al.
2 A. No, to my knowledge he wasn’t. 2 COFFEY, Q.C.
3 COFFEY, Q.C.: 3 Q. Okay. And I want to, if you can, outline for
4 Q. -goback and testing its pH? 4 the Commissioner, then, kind of circa the
5 DR. BAKER: 5 1990s, what interaction you would--did have
6 A. No. 6 with pathologists elsewhere within the
7 COFFEY, Q.C.: 7 province or outside the province? You'rea
8 Q. Routinely? 8 sole practitioner?
9 DR. BAKER: 9 DR. BAKER:
10 A. Tomy knowledgeit wasn't. 10 A. Yes
11 COFFEY, QC. 11 COFFEY, QC.
12 Q. Wereyou aware, Doctor, that at least thereis 12 Q. Andasapathologist and you had other duties
13 aview that it should be tested from timeto 13 aswell?
14 time? 14 DR.BAKER:
15 DR. BAKER: 15 A, Um-hm.
16 A. Yes, I'vecometo learn that view recently and 16 COFFEY, Q.C.:
17 things have been introduced within our 17 Q. What sort of interaction would you have with
18 laboratory now as quality control to test the 18 pathologists?
19 pH of the, even the premixed one that we are 19 DR. BAKER:
20 availing of now. 20 A. The interaction that mostly | had with
21 COFFEY, Q.C. 21 pathologists was telephone conversations on
22 Q. | take it that that's occurred since, 22 consultations, periodic meetings of the
23 certainly since 2005? 23 Newfoundland Association of Pathologists and
24 DR.BAKER: 24 basically that wasit. Therewas no other
25 A. Correct. 25 formal interaction.
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1 COFFEY, Q.C: 1 COFFEY, Q.C.
2 Q. That this, the changesthat have occurred? 2 Q. And, Doctor, within the Carbonear Hospital
3 DR.BAKER: 3 itself were there roundsthat you would take
4 A Yes 4 part in?
5 COFFEY, QC:: 5 DR. BAKER:
6 Q. Haveoccurred since 2005? 6 A. No, not specifically, no. We're a small
7 DR.BAKER: 7 hospital and the only rounds that would be
8 A. Aspart of the quality initiatives. 8 ongoing would be internal medicine rounds;
9 COFFEY, Q.C.: 9 occasionally I would be involvedin those.
10 Q. AndI'll becomingto that. Doctor, to go 10 There weren't any surgical rounds, as such, we
11 back thenintimeand pick up the narrative, 11 only have two surgeons there. And
12 you'veindicated that your introduction to 12 occasionally there would be some outside
13 immunohistochemistry, or tests in the 13 speakers that would comeinin topics related
14 immunohistochemistry was, began with Dr. 14 to laboratory medicine and so on that we would
15 Khalifa s memo? 15 attend, a subspecialist from St. John's in
16 DR.BAKER: 16 hematology or biochemistry and so on, that
17 A. Correct, yes. 17 type of thing.
18 COFFEY, QC:: 18 COFFEY, Q.C.
19 Q. AndI’'m going to ask you, Doctor, when did you 19 Q. Were there ever any such presentations
20 first meet Dr. Khalifa, do you recall? 20 involving pathology, do you recall?
21 DR.BAKER: 21 DR. BAKER:
22 A. | havenever met Dr. Khalifa. 22 A. Not to my knowledge, no.
23 COFFEY, Q.C:: 23 COFFEY, Q.C.
24 Q. Okay. When did you first become aware of him? 24 Q. |takeit thenintermsof your interaction
25 DR. BAKER: 25 with the surgeons, the two surgeons, that

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 57 - Page 60




September 5, 2008

Multi-Page™

Inquiry on Hormone Receptor Testing

Page 61 Page 63
1 would be informal ? 1 pathology residents.
2 DR. BAKER: 2 COFFEY, QC.
3 A Yes 3 Q. Andwhilel’m on thetopic, oncology over the
4 COFFEY, Q.C.. 4 years, could you tell us, please, how oncology
5 Q. Butfrequent? 5 services worked at the Carbonear Hospital ?
6 DR. BAKER: 6 DR. BAKER:
7 A. Butfrequent, yes, that’sright. 7 A. Wedidn't have any visiting oncologists. The
8 COFFEY, Q.C.: 8 oncologists would be on aconsultation basis
9 Q. Soif youhada concern about something, you 9 over the phone available to the internal
10 knew where to find the surgeon and the surgeon |10 medicine people. Primarily the interna
11 certainly knew where to find you? 11 medicine people at our hospital handled the
12 DR. BAKER: 12 chemotherapy unit at our hospital. The orders
13 A. Correct. 13 would bewritten by theoncologists after
14 COFFEY, Q.C.. 14 having seen the patient, consultation in St.
15 Q. Andyouwould talk about particular casesif 15 John's.
16 there was a concern? 16 COFFEY, Q.C.:
17 DR. BAKER: 17 Q. Okay.
18 A. Correct, yes. 18 DR. BAKER:
19 COFFEY, Q.C.: 19 A. And they would be referred back to our
20 Q. So beforereceiving Dr. Khalifa smemo of 20 facility with written orders for chemotherapy
21 early 1998, uptothat point ERand PR, at 21 after--and then the chemotherapy would be
22 least in Carbonear, followed this process of 22 organized and supervised by the interna
23 fresh tissue, liquid nitrogen? 23 medicine group at the hospital and/or the
24 DR.BAKER: 24 surgeons or the obstetricians and
25 A. Yes. Dryice. 25 gynecol ogists, depending on where the actua
Page 62 Page 64
1 COFFEY, Q.C. 1 malignancy was from.
2 Q. Dryice, and shipment to St. John’s? 2 COFFEY, Q.C.:
3 DR. BAKER: 3 Q. The actua oncologists, if apatient from
4 A. Correct, yes. 4 Carbonear, a patient who had surgery in
5 COFFEY, Q.C.: 5 Carbonear goes to an oncologist in connection
6 Q. Andareport going from abiochemist tothe 6 with their treatment, they would have to come
7 attending physician? 7 to St. John’ s for that?
8 DR. BAKER: 8 DR. BAKER:
9 A. Correct. 9 A. Correct, yes.
10 COFFEY, Q.C. 10 COFFEY, QC::
11 Q. If webring up, please, Registrar, Exhibit P- 11 Q. And that was true when you began in 19837
12 18507 | should ask you, Doctor, some of the 12 DR.BAKER:
13 pathologists who have been here to testify, of 13  A. Yes
14 course, are connected with the medical school 14 COFFEY, Q.C.
15 here. Do you have any position with the 15 Q. AndI takeit that's still true today?
16 medical school itself? 16 DR.BAKER:
17 DR. BAKER: 17  A. Correct, yes.
18 A. No, | don't. 18 COFFEY, Q.C.:
19 COFFEY, Q.C.: 19 Q. Doctor, thisis amemo dated February 16th,
20 Q. Would there ever be any residents, pathology 20 1998. It's from--it's on Health Care
21 residents, say, come through the hospital in 21 Corporation of St. John's letterhead titled
22 Carbonear? 22 "Memorandum" from Dr. Mahmoud Khalifato all
23 DR. BAKER: 23 Newfoundland pathologists, February 16th,
24 A. No. We've had surgical residents come 24 1998. Thereferenceis"Reporting of estrogen
25 through, internal medicine and so on but not 25 and progesterone receptor immunohistochemical
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1 results.” 1 DR.BAKER:
2 DR. BAKER: 2 A. Yes
3  A. Um-hm. 3 COFFEY, Q.C.:
4 COFFEY, Q.C. 4 Q. Now, Doctor, then, so I'll concentrate on the
5 Q. Okay? 5 first three pages of the exhibit itself.
6 DR. BAKER: 6 DR.BAKER:
7 A Yes 7 A, Um-hm.
8 COFFEY, Q.C. 8 COFFEY, QC::
9 Q. Isthisthe memo you're referring to? 9 Q. Didyou have any heads up or warning or, you
10 DR. BAKER: 10 know, prior notification that you were going
11 A. Yes | am. ltis. 11 to get such amemao?
12 COFFEY, Q.C. 12 DR.BAKER:
13 Q. Doctor, this particular memo, this particular 13 A. No. |just receiveditinthemail oneday
14 exhibit, it's page2 of it. Just go down 14 and read through it.
15 through it, go on to page 3, which hasgot a 15 COFFEY, Q.C::
16 proposal for uniform reporting of ER/PR 16 Q. And, Doctor, then, what--you got the memo, you
17 immunohistochemical assessment. 17 read it?
18 DR. BAKER: 18 DR.BAKER:
19 A. Yeah 19 A, Um-hm.
20 COFFEY, Q.C.. 20 COFFEY, Q.C::
21 Q. February of 1998. And examples. And then 21 Q. What then, what if anything did you do?
22 this particular exhibit, 1850, on page 4 has a 22 DR.BAKER:
23 page entitled, "Immunohistochemical Staining 23  A. Essentidly I read the memo and from the memo
24 of Steroid Receptors Correlation With 24 | understood that the ER/PR service, the
25 Biochemistry." 25 reporting aspect of the ER/PR services would
Page 66 Page 68
1 DR.BAKER: 1 be transferred to the pathologists, well
2 A Um-hm. 2 essentially to pathologists in each individual
3 COFFEY, Q.C. 3 region and that | would be responsible then
4 Q. Andthat particular document extends over two 4 for reporting on tissue that was received for
5 pages. Actually, sorry, over three. 5 my area.
6 DR. BAKER: 6 COFFEY, Q.C.
7 A Um-hm. 7 Q. Andwhat about the actual ordering of the
8 COFFEY, Q.C.: 8 test, how was that to be done?
9 Q. Including acomments section and references. 9 DR. BAKER:
10 The memo that you received back in 1998 which {10 A. That would have been done frommy area, as
11 beginsat page 1 of thisexhibit, didthat 11 well, from the pathology department at
12 contain a memo, have appended to it or 12 Carbonear.
13 accompany this? 13 COFFEY, Q.C.:
14 DR. BAKER: 14 Q. Soyou understood that,in fact, the onus
15 A. No,itdidn't. 15 would be upon the local pathologist -
16 COFFEY, Q.C. 16 DR. BAKER:
17 Q. Okay, the study. 17 A. Correct.
18 DR. BAKER: 18 COFFEY, Q.C.
19 A. No. 19 Q. -inthiscasewould beyou to actually order
20 COFFEY, Q.C.. 20 the ER/PR?
21 Q. I'll refer to it as the concordance study. 21 DR. BAKER:
22 DR. BAKER: 22 A Yes
23 A. No. Firsttimel’ve seen this, actually. 23 COFFEY, Q.C.:
24 COFFEY, Q.C. 24 Q. Doctor, welook through the memo, and of
25 Q. Right, aswe sit here now? 25 courseit says, "Asyou al know," | takeit
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1 "it hasbeen suggested that assessment of 1 significance that | should be, you know,
2 ER/PR status and mammary invasive carcinomas 2 really aware of in interpretation and that I,
3 be performed immunohistochemically on formalin 3 you know, | feltit wasa stain that | could
4 paraffin embedded tissues." | take it that 4 interpret asif it was any other stain that |
5 you hadn’t known that before this? 5 would order on aroutine basisin my own |ab,
6 DR.BAKER: 6 any special stain.
7 A. No,no, | didn't. 7 COFFEY, Q.C.:
8 COFFEY, Q.C.: 8 Q. Now, Doctor, while you mention that, at that
9 Q. Andthereferenceto in the second paragraph, 9 time, and this is 1998, early 1998, what
10 "The division of pathology in the Health Care 10 stains were being--what types of stains were
11 Corporation of St. John's having employed this 11 being done in your lab in Carbonear?
12 technology for over ayear," had you been 12 DR. BAKER:
13 aware that that was going on? 13 A. Just regular routine, the regular H & E
14 DR. BAKER: 14 stains, alician blues, formucin, you know,
15 A. No. 15 Masson’ s trichrome (phonetic) for--the basic
16 COFFEY,Q.C:: 16 histopathology stains that would be donein
17 Q. InSt John's? 17 any basic pathology laboratory, nothing out of
18 DR. BAKER: 18 the ordinary, nothing in relationto IHC,
19 A. ldidn’tknow it at all. 19 nothing like that, but just basic stains that
20 COFFEY, Q.C.: 20 would require controls, external controls.
21 Q. And in the second paragraph there is a 21 COFFEY, Q.C.
22 reference to, it says, "Recent audits 22 Q. Doctor, if for patients out of--I’'m sorry.
23 correlating IHC with biochemical results and 23 DR. BAKER:
24 sel ected specimens where both techniques have 24 A. That would require external controls for
25 been running parallel have shown high accuracy 25 assessment.
Page 70 Page 72
1 of the introduced IHC detection. Results of 1 COFFEY, Q.C.:
2 these audits have been discussed in several 2 Q. Youwere or weren't doing them that would
3 meetings and are available for review." Now, 3 require external controls?
4 this correlation, Doctor, we' ve heard evidence 4 DR.BAKER:
5 that, in fact, pages 4, 5and 6, in fact, at 5 A. Forthebasic stains, yes, they would require
6 |east, deals with the - 6 external controls.
7 DR. BAKER: 7 COFFEY, Q.C.:
8 A. Correlation. 8 Q. External controls, yes, yes. So theidea of
9 COFFEY, Q.C.: 9 certainly using an external control was -
10 Q. Someof the, certainly some of the correlation 10 DR. BAKER:
11 that went on. Did you make any inquiries at 11  A. Wasnot foreign.
12 the time about those audits? 12 COFFEY, Q.C.:
13 DR. BAKER: 13 Q. Wasnot foreign to you?
14 A. No, | didn't. 14 DR. BAKER:
15 COFFEY, Q.C.: 15 A. No.
16 Q. And, Doctor, overal then what was your 16 COFFEY, Q.C.:
17 reaction to thisin terms of - 17 Q. For patientsin Carbonear at the time, because
18 DR. BAKER: 18 we understand that there were certainly other
19 A. My reactiontoit wasthat it was a stain that 19 IHC stains that were being donein St. John’s,
20 was essentially being done in St. John’s that 20 the lab here was doing other, other than
21 | felt wasa routine stain that was being 21 ER/PR, there were some other?
22 transferred to the regions for interpretation 22 DR.BAKER:
23 there. | didn’t see any red flags raised here 23 A. Yes, but -
24 in this memo that indicated to me that there 24 COFFEY, Q.C.
25 should beany concern or anything of any 25 Q. For patients in Carbonear, who would be
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1 ordering those? 1 Doctor, nucle staining, a that time, early
2 DR. BAKER: 2 1998, were there any other nuclel staining
3 A. | wasn't ordering them. They would be done on 3 that you were involved in interpreting?
4 consultation specimens that were sent in from 4 DR. BAKER:
5 the Carbonear site. For example, I'll just 5 A. Wdl, | mean, some of the basic stains and so
6 giveyou one example, it would a lymph node 6 on, you would be looking for, you know,
7 that | would have diagnosed alymphomaand | 7 staining within the cell and so on. So | was
8 would require consultation for confirmation as 8 familiar with looking at stainswithin the
9 to the type of lymphoma. So | would send it 9 cell. Nuclel staining, probably thisisthe
10 to St. John’s to the people who are most 10 first one.
11 interested in lymphomas, who had a special 11 COFFEY, Q.C..
12 interest init, and they would order the 12 Q. Andthe other types of staining being?
13 specialized IHC stains to determine what type 13 DR. BAKER:
14 of lymphomait was, whether it wasB cell, T 14 A. Likeadlician blue, you're looking for actually
15 cell, so on. 15 mucin within the cell itself and so on versus
16 COFFEY, Q.C.: 16 actually, you know, within the actual nuclei
17 Q. Sure, and your lymphomaexample, these people |17 inthe cells.
18 would be other pathologists? 18 COFFEY, Q.C.:
19 DR. BAKER: 19 Q. Cytoplasmic staining, | take it?
20 A. Other pathologists in St. John's, yes, and 20 DR. BAKER:
21 they would interpret those dlides and send the 21 A. Cytoplasmic staining, yes.
22 report confirming, you know, the presence of a 22 COFFEY, Q.C.
23 lymphoma and a so the type of lymphoma, based |23 Q. And membrane staining, | take it, would be -
24 on the IHC stains. 24 DR. BAKER:
25 COFFEY, Q.C. 25 A. Yeah, this probably would have been the first
Page 74 Page 76
1 Q. And if in thecourse of doing that, of 1 nuclei one.
2 conducting their analysis of the patient 2 COFFEY, Q.C.
3 status, IHC, if one or more of them are 3 Q. Here, Doctor, hesays, inphasetwo, "this
4 required, they’ d do the ordering and get the 4 phase will start March 1, 1998, at which time
5 results? 5 your immunostained slides will be mailed back
6 DR. BAKER: 6 to you with positive controls whenever itis
7 A. They would do the ordering and interpretation, 7 technically possible.” What did you interpret
8 yes. 8 that--the positive controls here meant what to
9 COFFEY, Q.C.: 9 you, positive external controls?
10 Q. Interpretation of it? 10 DR. BAKER:
11 DR. BAKER: 11 A. Would mean that they were using a piece of
12 A. Yeah 12 tissue that stained positively for the actual
13 COFFEY, Q.C.: 13 stain that they were using to make sure that
14 Q. Soin effect, the ER/PR then was the first IHC 14 the stain was working appropriately.
15 stain that you wereinvolved in? 15 COFFEY, Q.C.:
16 DR. BAKER: 16 Q. Thiswould be an external control?
17  A. Yes, correct. 17 DR. BAKER:
18 COFFEY, Q.C.: 18 A. Externa contral, yes.
19 Q. Doctor, herethen, we ve noted--well, Dr. 19 COFFEY, Q.C.:
20 Khalifa refers to phase one on the 20 Q. Andwhenever itis technically possible, you
21 introductory phase at the bottom of the first 21 interpreted that to mean what?
22 page, and phase two, "each pathologist will be 22 DR.BAKER:
23 asked to report results of his or her own 23 A. Whenever--basically, whenever they were able
24 cases asindicated by the brown staining of 24 to send me back control slides, they would.
25 nuclei of the invasive neoplastic cells." 25 That'sal. | didn't take anything else from
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1 it. 1 Q. You'rerelying upon that, | takeit?
2 COFFEY, QC. 2 DR. BAKER:
3 Q. Andhegoesonto say "with eachrun, I will 3 A. Theinterpretation of the control didesat
4 still be responsible for reviewing the 4 the Health Sciences by a pathologist there.
5 positive controls herein our laboratory and 5 COFFEY, Q.C.:
6 the dlideswill not be mailed to you unless 6 Q. Andyou'rerelying upon the assertion that you
7 adequate staining isnoted inthe positive 7 wouldn’t get the patient slides unless some
8 controls," and he concludes by saying "I will 8 other pathologist was satisfied the external
9 be more than glad to continue being available 9 controls stained appropriately?
10 to answer any questions and address concerns.” 10 DR. BAKER:
11 Now did you ever have occasion to contact Dr. 11 A. Correct.
12 Khalifa about this? 12 COFFEY, Q.C.:
13 DR. BAKER: 13 Q. Inrelationto that patient’s slides?
14 A. No, | didn't. 14 DR.BAKER:
15 COFFEY, Q.C.: 15 A. Correct. Therewere very few occasionswhen |
16 Q. Oranyoneelsein St. John's? 16 didn’t get external controls, and when the
17 DR. BAKER: 17 external controls didn’t come, there would
18 A. No. 18 amost aways be a notation on the bottom of
19 COFFEY, Q.C.: 19 the requisition that was sent in originally
20 Q. Didyou get any contact from them, other than 20 with the specimen saying that the pathol ogist
21 the memo? 21 had read the control dlides, they were
22 DR.BAKER: 22 adequate, and therewould be an initial or
23 A. No. 23 signature of the pathologist at the bottom of
24 COFFEY, Q.C. 24 the page.
25 Q. Andin the aftermath of the memo, when you 25 COFFEY, Q.C.:
Page 78 Page 80
1 started to do the--order the tests and report 1 Q. Doctor, after thereferenceto phasethree,
2 the results, no concerns expressed from St. 2 and the discontinuance of biochemical assays,
3 John's? 3 Dr. Khalifa goes on, "attached, please find a
4 DR. BAKER: 4 proposal for uniform reporting of ER/PR
5 A. No, not at al. 5 immunohistochemical staining. This proposal
6 COFFEY, Q.C.: 6 was discussed with many of my colleagues who
7 Q. Doctor, interms of the phase two description 7 mostly agree with its content and accepted it
8 here, your understanding, | take it, was"if 8 asapolicy, so | encourage you to adopt the
9 they can send me the positive external 9 attached proposal in your reporting to
10 controls, they will." But if they didn't, if 10 maintain uniformity. 1t should be clearly
11 they could not, for some reason, and you had 11 stated that thisisonly aproposal.” 1I'm
12 the patient slides come back to you, ER/PR 12 sorry, apologize. What approach did you adopt
13 dlides, what, if anything, did you understand 13 then to how ER/PR would be reported?
14 about what had happened inrelation to the 14 DR. BAKER:
15 external controls? 15 A. | adopted the proposal of reporting the
16 DR. BAKER: 16 specimen as either negative or positive, and
17 A. Thatthey would have beeninterpreted by a 17 after either the negative or positive, | would
18 pathologist at the Health Science Centre as 18 put in the percentage of cellsin brackets.
19 being adequate or positive and that the test 19 COFFEY, Q.C.:
20 was appropriate to be interpreted. 20 Q. Soaswe ll seethen on the next page. So you
21 COFFEY, Q.C. 21 adopted the proposal, Dr. Khalifa's
22 Q. Itwassafefor youthento - 22 suggestion?
23 DR. BAKER: 23 DR. BAKER:
24 A. Tointerpret. 24 A. Yes.
25 COFFEY, Q.C.. 25 COFFEY, Q.C..
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1 Q. Youunderstood it was a proposal, it wasn't an 1 A, Zero, yes.
2 order? 2 COFFEY, Q.C.:
3 DR. BAKER: 3 Q. Andso if you described--your practice was
4 A. That'scorrect, yeah. 4 then, if you saw, for example, even inthe
5 COFFEY, Q.C.: 5 early days, 1998, 1999, if you saw what you
6 Q. Butyour practice was to adopt the suggestion? 6 considered to beten percent of the tumour
7 DR. BAKER: 7 cellsfor staining -
8 A. Correct, it was, yes. 8 DR. BAKER:
9 COFFEY, Q.C. 9 A. Yes
10 Q. That's what you did. Doctor, he aso 10 COFFEY, Q.C.:
11 concludes by saying "thereisahost of"--I'm 11 Q. -ten percent of the nuclei were staining, you
12 sorry, "there is a considerable host of 12 would report it how?
13 publications addressing thisissue. 1'm glad 13 DR. BAKER:
14 to shareany of the material | already have 14 A. | would report it as positive and the
15 with you. | would extremely appreciate your 15 percentage of cellswould bein brackets, 5 to
16 feedback on thismatter." Did you ever seek 16 10 percent, 10 to 20 percent.
17 any of the material he refersto? 17 COFFEY, Q.C.:
18 DR. BAKER: 18 Q. Anddid you utilize the comment?
19 A. No, | didn't. 19 DR. BAKER:
20 COFFEY, Q.C.: 20 A. No, | didn't.
21 Q. Didyou ever conduct any research yourself in 21 COFFEY, Q.C.
22 relation to, you know, ER/PR and IHC testing? 22 Q. Why isthat, Doctor?
23 DR. BAKER: 23 DR. BAKER:
24 A. No, | had one textbook that | consulted 24 A. | fet that if there was any degree of
25 occasionally and soon, butit wasa very 25 positivity in the specimen at al, | would
Page 82 Page 84
1 general textbook. It just gave some general 1 want to relay that without any qualification
2 principles that outlined not only ER/PR, but 2 tothe end user of thereport, beit the
3 the other stainsas well, but it wasn't 3 oncologist or the surgeon, to allow him to
4 consulted on afrequent basis. 4 make his determination asto whether or not
5 COFFEY, Q.C.: 5 there may be some chance that there may be
6 Q. Soat thetime, and even subsequently, you 6 benefit to this patient, without any, |
7 didn’'t go and look at a journa articleor a 7 supposg, interference by me intelling him
8 textbook in relation to ER/PR IHC staining? 8 that, you know, thisis probably negative and
9 DR. BAKER: 9 So on.
10 A. No, | didn't, no. 10 COFFEY, Q.C.:
11 COFFEY, Q.C.: 11 Q. Which you would have interpreted this
12 Q. Lookto thenext page, Doctor, page three. 12 reference to the 1990 journal article?
13 Thisis proposal for uniform reporting of ER 13 DR. BAKER:
14 and PR immunohistochemical assessment, refers (14 A, Yes.
15 to having three components, and now, Doctor, 15 COFFEY, Q.C.:
16 your understanding then of the usage here of 16 Q. Sofrom your perspective, your approach was?
17 the word "positive", the words "positive" and 17 DR. BAKER:
18 "negative," to you positive, you understood 18 A. To dlow the end user of the report to
19 positive meant what? 19 determine whether or not there was any--the
20 DR. BAKER: 20 information that | provided was of useto the
21  A. Positive meant anything--to me, positive meant |21 patient and to alow them to make
22 anything above zero. 22 determination as to whether to use any
23 COFFEY, Q.C. 23 additional drugs or treatment of the patient.
24 Q. And negative then was zero itself? 24 COFFEY, Q.C.
25 DR. BAKER: 25 Q. Soin effect, | take it then, Doctor, your
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1 approach was either to use example one, which 1 COFFEY, Q.C.
2 is here, which isin effect, estrogen receptor 2 Q. I'mgladyou startedtotell me about that.
3 iswhatever positive, and positive, you use 3 In termsthen, okay, you get this memo, read
4 the word positive if it was anything from one 4 it, and make up your own mind about how I'm
5 up to 1007? 5 going to reportit. Youthought about it,
6 DR. BAKER: 6 obvioudly.
7 A. Correct. 7 DR. BAKER:
8 COFFEY, Q.C.: 8 A. Um-hm.
9 Q. Andif itwas zero percent, it would just 9 COFFEY, Q.C.:
10 simply read, for example, estrogen receptors 10 Q. You gave some independent thought to it.
11 is negative zero percent of cells? 11 DR. BAKER:
12 DR. BAKER: 12 A. Yes
13 A. Correct. 13 COFFEY, Q.C.
14 COFFEY, Q.C.. 14 Q. And then, okay, so I'm going to--you
15 Q. That wasyour - 15 determine, "1"m going to do this."
16 DR. BAKER: 16 DR. BAKER:
17 A. That was my--the way | interpreted things. 17 A. Yes
18 COFFEY, Q.C. 18 COFFEY, Q.C.
19 Q. No editoridizing, it was just kind of 19 Q. Andasyou pointed out, there’s nothing--you
20 "whatever | say"? 20 don't see, there'sno kind of redflag or
21 DR. BAKER: 21 warnings here in this memo that there's
22 A. Herearethefacts. 22 anything particular to look out for, and you
23 COFFEY, Q.C.: 23 set about then ordering ER/PR on the first and
24 Q. Herearethefacts, okay. Now, Doctor, prior 24 second and third and fourth patients.
25 to this, had you ever been involved in trying 25 DR. BAKER:

Page 86 Page 88
1 todo anestimate of percentages of cells? 1 A. Correct.
2 Did your practice, you know, the type of work 2 COFFEY, Q.C.
3 you did, require you to make an estimate of 3 Q. Thenhow wouldyou go aboutit, Doctor, in
4 two percent, 100 percent, 80 percent? 4 terms of determining which blocksto use?
5 DR. BAKER: 5 What was your approach?
6 A. Notto my recollection, no. 6 DR. BAKER:
7 COFFEY, Q.C.: 7 A. My approach would be to review my original
8 Q. So how did you go about that, kind of 8 dlides of the specimen, the ones which
9 determining a percentage, what was your 9 contained the carcinoma, and | would take a
10 practice? 10 good representative sample or a paraffin block
11 DR. BAKER: 11 or a dide that contained a significant
12 A. My practicewould beto take--well, first of 12 portion of tumour cells, and that’ s the one |
13 al, | would get back the specimen. It would 13 would take. | would ask my technologist to
14 contain the ER/PR stained dides of the 14 draw out the paraffin block then, and send
15 specimen that | sentin. Most times | would 15 that block into St. John’sfor the ER/PR
16 get back the external controls of both the ER 16 stains.
17 and PR, and also astained dide, H & E dlide 17 COFFEY, Q.C.:
18 of the specimenthat | sentin, they would 18 Q. Andfrom some material we've seen, | gather,
19 prepare one intown and send it back to me 19 certainly inthe early days, pathologists
20 from St. John's. 20 throughout the province at times had to send
21 COFFEY, Q.C. 21 letters, were actually sending a covering
22 Q. Sobefore, perhaps!’ll go back and I'll take 22 letter, asit were?
23 you through that. 23 DR. BAKER:
24 DR. BAKER: 24 A. Yes.
25  A. Okay, al right. 25 COFFEY, Q.C.
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1 Q. Askingthatit bedone, and then eventually 1 Q. Thenwhat would happen?
2 forms became available? 2 DR. BAKER:
3 DR. BAKER: 3 A. Therewould beaspace of time, probably a
4 A. Correct. 4 week, a week to ten days, and | supposeit
5 COFFEY, Q.C.: 5 would depend on the volume they had in town.
6 Q. Isthat what you--your memory of it? 6 Week to ten days, and the dideswould be
7 DR. BAKER: 7 returned via courier to me, and | would take
8 A. That was the standard format, yes. Inthe 8 them out and examine them.
9 beginning, we would, | think, useour own 9 COFFEY, Q.C.:
10 requisition form, ablank requisition form, 10 Q. Andhow would you go about doing that then?
11 and put the actual patient information on it 11 DR. BAKER:
12 and request the ER/PR and send it in that way. 12 A. Wdl, asl just previously indicated, | had--
13 It would be letterheaded from our facility, 13 there was aset of dlides came back to me.
14 Carbonear General Hospital. 14 They were all numbered, both with my surgical
15 COFFEY, Q.C.: 15 number and also the referred in number that
16 Q. And then astime went on, the General Hospital 16 the Health Sciences had given them. They
17 provided requisition forms that you could 17 would have areferred in number on the top of
18 check off which - 18 the dlide as well, aswell as my corresponding
19 DR. BAKER: 19 surgical number, so that there could be
20 A. Yeah, itcontained alist of all the IHC 20 correlation between thetwo if there was any
21 stains that were availablein the facility in 21 problems, and | would receivefive slides
22 St. John's, and wewould just provide the 22 essentially, the stained ER, stained PR,
23 patient information and circle the ER/PR 23 control ER, control PR,and an H & E dlide.
24 section. 24 COFFEY, Q.C.:
25 COFFEY, Q.C.: 25 Q. Now the stained ER and PR slideswould be
Page 90 Page 92
1 Q. Andyou would specify on the form which block | 1 labelled with the numbers you' ve referred to?
2 you wanted sent? 2 DR. BAKER:
3 DR. BAKER: 3 A Yes
4 A. Yes. Thepatientinformation wouldinclude 4 COFFEY, Q.C.:
5 the patient number, the surgical number, and 5 Q. How about the control slides?
6 also the block. 6 DR. BAKER:
7 COFFEY, Q.C.: 7 A. Control slideswould be labelled positive PR
8 Q. Andyou would identify for the technologist 8 control, positive ER control.
9 "this is the block | want," your local 9 COFFEY, Q.C.:
10 technologist? 10 Q. Wouldthey bedated or cross-referenced with
11 DR. BAKER: 11 the patient dlides?
12 A. Yeah, | would first examine the dlides, ask 12 DR. BAKER:
13 him to draw the dides, examine the best 13 A. No,| don't remember dateson them. They
14 section, the best representative section of 14 would just come in the package, that’s al.
15 the tumour and ask him to draw out the 15 COFFEY, Q.C.:
16 corresponding block labelled similar to the 16 Q. Didyour officethen do anythingto cross-
17 dide, whether it was A or C or D. 17 reference those particular control dlides with
18 COFFEY, Q.C.: 18 the patient dlides?
19 Q. And thetechnologist then would send that off 19 DR. BAKER:
20 to St. John’ s with the requisition form or the 20 A. No. We would make sure that they were just
21 covering letter, depending on which you were 21 packaged together and put in our files. When
22 using at the time? 22 we returned the slides to thefile, they would
23 DR. BAKER: 23 be put in separate containers, our cardboard
24 A. Yes. 24 little dlot, dotted envelopes, and they would
25 COFFEY, Q.C. 25 be all packaged together in one package.
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1 COFFEY, Q.C.: 1 dlides. What would you do then?
2 Q. Sothepracticeinyour institution was when 2 DR. BAKER:
3 you got the control slides, external control 3 A. | would examine them under the microscope. |
4 didesback from St. John's, from then on, 4 would look at--first of all, look at theH & E
5 they would accompany that patient’s slides? 5 stained slide and look at the tumour and so on
6 DR. BAKER: 6 again, get myself oriented to the tissueto
7 A. That'sright. Now on occasion, when there 7 see where the tumour was lying within the
8 were probably one or two samples that went in 8 tissue segment. Then | would take
9 from our facility at the same time, we may not 9 individually. First | would generally go to

10 get back control dlides on both specimens. We 10 the ER dides, ook at the ER control, make

11 would get back acontrol set of didesfor 11 sure that it was positive and working

12 both specimens. So there wouldn’'t be always 12 properly.

13 individual control dlides for each specimen. 13 COFFEY, Q.C.:

14 COFFEY, Q.C.: 14 Q. What criteriawould you use to determine that?

15 Q. Inthoseinstances, when that would happen, | 15 What thought process?

16 take it that would be relatively infrequent? 16 DR. BAKER:

17 DR. BAKER: 17 A. Just adequate staining of the nuclel in the

18 A. Yes 18 tissue that was used for the control.

19 COFFEY, QC. 19 COFFEY, Q.C.

20 Q. Inthoseinstances, was there any record kept 20 Q. What would be adequate?

21 to cross-reference? Because the control 21 DR. BAKER:

22 dlides could only go with one patient’s 22 A, Staining. | didn’'t pay particular attention

23 dlides? 23 to the intensity. Most times, to my

24 DR.BAKER: 24 recollection, the staining intensity of the

25 A. Yes. 25 tissue and controls was strong, and | would

Page 94 Page 96

1 COFFEY, Q.C.: 1 have--1 would think it was selected for that
2 Q. Sowould there be any cross-reference saying 2 purpose, especially selected tissue that was
3 to the other patient? 3 known to be strong for ERand/or PR was
4 DR. BAKER: 4 selected for controls. That’s usually the way
5 A. No, theonly way that we could--well, we'd put 5 that things are done when you' re using tissue
6 them with either oneor the other of the 6 for control.
7 specimens when we were storing them away in 7 COFFEY, Q.C.:
8 thefiles. The only way that we could--there 8 Q. Didyouever encounter weak staining of the
9 was no cross-reference done, but we do have, 9 external controls or what you considered weak?

10 wedid havearecord book whereby whenthe |10 DR. BAKER:

11 specimens were sent in, we wrote the 11 A. Not to my recollection, no. Not to my

12 information down ina record book saying 12 recollection.

13 "specimen sent to St. John’s for ER/PR dlides” 13 COFFEY, Q.C.:

14 and if thereweretwo of them there at the 14 Q. What would the significance be of weak

15 same date, then two of them could bedrawn out |15 staining of the external controls, if one

16 and if one contained the ER/PR dlides, then 16 encountered it?

17 they can be just--we would know that only one 17 DR. BAKER:

18 set of ER/PR dlides came back with those two 18 A. | would till consider it as being a positive

19 specimens. 19 control. Theintensity of the staining, |

20 COFFEY, Q.C. 20 didn’'t think, was a major problem.

21 Q. Soyouwould get the five slides per patient? 21 COFFEY, Q.C.

22 DR.BAKER: 22 Q. Doctor, okay, go ahead thenin the process.

23 A. Yes 23 You'dlook at theexternal ER control and

24 COFFEY, Q.C. 24 then?

25 Q. Or atleast if it wasone patient, five 25 DR. BAKER:
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1 A. Andthen | wouldlook at the actual ER stain 1 2003.
2 of thetissue that | had sentinand for my 2 COFFEY, Q.C.:
3 orientation from the H & E section, | would 3 Q. Okay, sowe'll move ahead to then, but soin
4 |ocate the tumour tissue area, the main tumour 4 the meantime, | take it that, interms of
5 cell bulk area, and | would tend to ook at 5 between 1998 and 2003, you were looking for as
6 anywhere from four to six fields of the tumour 6 much tumour in a block as you could?
7 cellsand zero in on the tumour cells, look 7 DR. BAKER:
8 for the nuclear staining, and then| would 8 A. Yes.
9 tend to count thecellsin those particular 9 COFFEY, Q.C.:
10 areas and get an average of the percentage of 10 Q. Asthemost representative sample.
11 positivity, if there was positivity, and move 11 DR. BAKER:
12 to the next field and do the same, same for 12 A. Yes
13 each subsequent field, and then work out an 13 COFFEY, Q.C.:
14 average. 14 Q. And there might or might not be normal tissue?
15 COFFEY, Q.C. 15 DR. BAKER:
16 Q. For each of the fields? 16 A. Yes, there might or might not be, correct.
17 DR. BAKER: 17 COFFEY, Q.C.
18 A. Yeah, of positivity, if there was positivity. 18 Q. Andwhen you would get the slides, you would
19 COFFEY, Q.C.: 19 not look to see whether the normal tissue was
20 Q. And what would happen then? Go through that, |20 staining or not?
21 do the arithmetic? 21 DR. BAKER:
22 DR. BAKER: 22 A. No, | didn't.
23 A. Yeah 23 COFFEY, Q.C.
24 COFFEY, Q.C. 24 Q. Andfor example, if there wasno staining in
25 Q. Andthen what? 25 the tumour that you could see, you wouldn’t
Page 98 Page 100
1 DR.BAKER: 1 address your mind to whether or not the normal
2 A. And| would do the samefor thepPr,and | 2 tissue had or hadn’t stained?
3 would make notation, you know, for the ER, if 3 DR. BAKER:
4 it was 20 percent, 20 or 30 percent, | would 4 A. No, | didn't.
5 make notation and the same way for the PR, | 5 COFFEY, Q.C.:
6 would make notation, and dictate it as an 6 Q. Doctor, | appreciate you didn’t use the
7 addendum to the report of the previous biopsy 7 comment that Dr. Khalifahad suggested. Did
8 or mastectomy specimen, using the format 8 you ever speak to anybody about whether or not
9 example one. 9 other pathologists were using acomment or
10 COFFEY, Q.C. 10 not?
11 Q. Doctor, did you, in that process, give any 11 DR. BAKER:
12 consider--well, we've heard reference, 12 A. No, | didn’t.
13 numerous references here to the idea or 13 COFFEY, Q.C.:
14 processof using internal controls, normal 14 Q. Youweren't awarethat Dr. Cook had -
15 tissue, normal breast tissue. Did you do that 15 DR. BAKER:
16 at the time? 16 A. | had noidea who or whowasn't using the
17 DR. BAKER: 17 comment, you know.
18 A. No, | didn't. 18 COFFEY, Q.C.:
19 COFFEY, Q.C. 19 Q. Soyouthen, Doctor, have, after Dr. Khalifa's
20 Q. Theidea of utilizing internal controls or 20 memo arrived in 1998, you embarked on this
21 normal tissue, normal breast tissue for 21 process.
22 internal control purposesin ER/PR, when did 22 DR.BAKER:
23 you first become aware of that? 23  A. Yes
24 DR. BAKER: 24 COFFEY, Q.C..
25 A. When! received amemo fromDr. Ejeckamin |25 Q. Anddid you ever have occasion to have to
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1 reorder an ER/PR? 1 Q. I'msorry, Mr. Coffey. Dr. Baker, could you
2 DR.BAKER: 2 tell me about how many ER/PRswould be done
3 A. No. | thought about that, and | can't 3 out of Carbonear, on average?
4 recollect any timethat | had to reorder one. 4 DR.BAKER:
5 No, not at all. 5 A. Ontheaverage, 20 ayear.
6 COFFEY, Q.C. 6 THE COMMISSIONER:
7 Q. Andreordering could be occasioned by, for 7 Q. Okay, thank you.
8 example, anexternal control not staining 8 COFFEY, Q.C.:
9 appropriately. 9 Q. Thank you, Commissioner. Andthat's going
10 DR. BAKER: 10 back to 1998 and continuing to today?
11 A. Yes 11 DR.BAKER:
12 COFFEY, Q.C. 12 A. That'scorrect. That's about the average.
13 Q. You don'tever recall that happening with 13 WEe'd be at one to two a month.
14 ER/PR? 14 COFFEY, QC::
15 DR. BAKER: 15 Q. Doctor, did you ever have occasionto have
16 A. No, notatall. 16 another physician, attending physician of any
17 COFFEY, Q.C. 17 sort, a surgeon, oncologist, ask or request
18 Q. Andthen the other thing that might causeit, 18 that an ER/PR be rerun or that the test--you
19 | gather, isthat well, the dides were 19 had given your report, whatever it might be,
20 uninterpretable or not appropriate to be 20 of ER/PR status and you were asked to -
21 interpreted, and you don’t ever recall that? 21 DR.BAKER:
22 DR.BAKER: 22 A. Theonly occasion that | can remember was when
23 A. | don't remember ever having--ever reordered 23 the problems started in 2005.
24 any repeats of ER/PR dlides or testing, 24 COFFEY,Q.C.
25 staining. 25 Q. 2005, okay.
Page 102 Page 104
1 COFFEY, Q.C. 1 DR. BAKER:
2 Q. Doctor, did you ever become aware that within 2 A. And there were some requests that came through
3 the laboratory at the General Hospital, that 3 then, through some of the oncologists, to have
4 on anumber of occasions, certainly in 2001, 4 some of the testing redone. That wasin the
5 2002, 2003, that for ER/PRteststhat they 5 early stages, even probably before | received
6 were having to be rerun? 6 the phone call from Don Cook. There may have
7 DR. BAKER: 7 been one or two requeststhat came through
8 A. No, | wasn't made aware of that at all. 8 from the oncologists saying "would you mind
9 COFFEY, Q.C.: 9 repeating thistest for me?"
10 Q. Youweren't made aware of that? 10 COFFEY, Q.C.:
11 DR. BAKER: 11 Q. Foraparticular patient?
12 A. No. 12 DR. BAKER:
13 COFFEY, QC. 13  A. Yes
14 Q. Becausethere' safair amount of material that 14 COFFEY, Q.C.:
15 the Commissioner has seen in relation to, and 15 Q. That they identified?
16 technologists have testified that at times 16 DR. BAKER:
17 they would have to rerun--they’ d be requested 17 A. Yes, that's correct.
18 torerun it at times. 18 COFFEY, Q.C.:
19 DR. BAKER: 19 Q. Didthey explain why at the time?
20 A. Okay. 20 DR. BAKER:
21 COFFEY, Q.C. 21 A. No, they didn't. They just said"I’d liketo
22 Q. By the pathologist. 22 have arepeat on this test" or "the clinical
23 DR. BAKER: 23 situation of the patient has changed" or
24 A. | wasnever made aware of those circumstances. |24 "doesn’t fit the pattern of the way things are
25 THE COMMISSIONER: 25 going,” some simple comment likethat, and
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1 "I’d liketo have arepeat of the test.” 1 did, yeah.
2 COFFEY, QC. 2 COFFEY, QC.
3 Q. Doyou recal when you first received that 3 Q. Andyou sent them to where?
4 sort of request? 4 DR. BAKER:
5 DR. BAKER: 5 A. They were sent to Mount Sinai.
6 A. It may have been April or May. 6 COFFEY, Q.C.:
7 COFFEY, Q.C.: 7 Q. Atthat pointintime, they were?
8 Q. Of 20057 8 DR. BAKER:
9 DR. BAKER: 9 A. Yeah, sentto Mount Sinai. The request came
10 A. Yeah 10 through to send them off to Mount Sinai.
11 COFFEY, Q.C.: 1 Yeah, I'm amost certain it was. I'm almost
12 Q. Okay, andlooking back, atthe time, you 12 certain it was, but | stand to be corrected.
13 wouldn’t have known about the problemin St. 13 COFFEY, Q.C.:
14 John's. 14 Q. Okay, and I'll be taking you through that 2005
15 DR. BAKER: 15 era shortly. So Doctor, then after Dr.
16 A. No. 16 Khalifa's memo in early 1998 and you embarked
17 COFFEY, Q.C.: 17 on this process, when did the ER/PR--1 take it
18 Q. |takeityou did eventually. You know, you 18 it was just one more test?
19 eventually became aware. 19 DR. BAKER:
20 DR. BAKER: 20 A. Correct, yeah.
21 A. No, | wasn't aware of anything going onduring |21 COFFEY, Q.C.:
22 that period of time, and until | received a 22 Q. Fromyour perspective. Never any problems
23 phone call from Don Cook in late May, early 23 that you were aware of ?
24 June. 24 DR. BAKER:
25 COFFEY, Q.C. 25 A. Correct, that'sthe way | viewed it, yes.
Page 106 Page 108
1 Q. Butnow, looking back onit, you've kind of 1 COFFEY, Q.C.:
2 pieced it together. 2 Q. Andyou've referredto Dr. Ejeckam’s memo,
3 DR. BAKER: 3 memos.
4 A. Yeah 4 DR.BAKER:
5 COFFEY, Q.C.: 5 A. Um-hm.
6 Q. Well, Don Cook called meinlate May, early 6 COFFEY, Q.C.:
7 June about this, and it went on from there, 7 Q. Just one moment, please, Commissioner. Bring
8 but you had, in the preceding month or two, 8 up, please, Exhibit P-0113. Doctor, the
9 received some phone calls, somefew phone 9 Commissioner has seen these memos numerous
10 callsfrom oncologists asking that ER/PR be 10 times. There arethree of them that we are
11 rerun? 11 aware of, oneof April 4th, 2003, whichis
12 DR. BAKER: 12 there on the screen right now.
13 A. Yeah, there was only one or two occasions that 13 DR. BAKER:
14 | can remember. 14 A. Um-hm.
15 COFFEY, Q.C. 15 COFFEY, Q.C.
16 Q. Anddo you recall who the oncologists were? 16 Q. Andthere's oneof May 2nd, 2003, whichis
17 DR. BAKER: 17 page two of that particular exhibit, that’s on
18 A. | can't be--they would have been either Joy 18 the screen now. And then there’ s one of June
19 McCarthy or--mostly, it was probably Joy 19 19th, 2003, which is page five of the exhibit.
20 McCarthy. There may have been arequest from |20 DR. BAKER:
21 KaralLaing, I’'m not sure. 21 A. Yes
22 COFFEY, Q.. 22 COFFEY,Q.C.
23 Q. Anddidyou rerun them at the time? 23 Q. Which of these memos did you receive?
24 DR. BAKER: 24 DR. BAKER:
25  A. | sent them off for running, yeah, at that--I 25 A. | remember receiving the second one
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1 distinctly. Thefirst one - 1 Doctor, leaving aside the ER/PR for a moment,
2 COFFEY, Q.C.: 2 these other six stains that are listed there,
3 Q. That'sthe May 2nd one? 3 by this point in time, April of 2003, were you
4 DR. BAKER: 4 involved in ordering any of them?
5 A. Yes The firstone, | may or may not have 5 DR. BAKER:
6 received. | just can’t remember it. | don't 6 A. No, | wasn't.
7 remember receiving it, but it very well could 7 COFFEY, Q.C.:
8 have come acrossmy desk and | just can't 8 Q. Again, they fell into this category of if they
9 remember it. 9 were ordered for a patient, they were done by
10 COFFEY, Q.C.: 10 some other -
11 Q. Thisparticular oneof April 4th, 2003, to 11 DR. BAKER:
12 pathologists and you would fall into the 12 A. Yes, would have been doneon aconsultation
13 category of out-of-town hospitals, | takeit? 13 that | had sent in for another pathol ogist to
14 DR. BAKER: 14 consult on.
15 A. Correct, yes. 15 COFFEY, Q.C.
16 COFFEY, Q.C.. 16 Q. Soupuntil then, April and May of 2003, what,
17 Q. Didyou know who Dr. Ejeckam was? 17 if any, IHC stains were your ordering?
18 DR. BAKER: 18 DR. BAKER:
19 A. No, | knew he was a pathologist at the Health 19 A. JusttheER/PR.
20 Science Centre, but | didn't know him other 20 COFFEY, Q.C.:
21 thanthat. | hadn't met the individual at 21 Q. Weretheonly two?
22 all. 22 DR. BAKER:
23 COFFEY, Q.C. 23 A. Yes
24 Q. Haveyou ever met him? 24 COFFEY, Q.C.:
25 DR. BAKER: 25 Q. Andwhilel’m on thetopic, Doctor, infact
Page 110 Page 112
1 A. No 1 then hasthat ever changed?
2 COFFEY, QC. 2 DR. BAKER:
3 Q. Haveyou ever spoken with him? 3 A. No,ithasn't. It till remains.
4 DR.BAKER: 4 COFFEY, QC.
5 A. No 5 Q. Still remains so, and we'll goon through
6 COFFEY, Q.C.: 6 that. Page two, the May 2nd memo, the one you
7 Q. That you recall? 7 did, do recall receiving?
8 DR. BAKER: 8 DR. BAKER:
9 A. No 9 A. Yes | do.
10 COFFEY, Q.C. 10 COFFEY, Q.C.
11 Q. Here, Doctor, the memo itself, you say may or 11 Q. What was your reaction when you received this,
12 may not have cometo you. It says"kindly 12 Doctor?
13 note that the immunohistochemical stains with 13 DR. BAKER:
14 the following antibodies,” and there are eight 14 A. That the problem had been corrected and he was
15 of them listed. 15 providing me with information for my usein
16 DR. BAKER: 16 processing and interpreting ER/PR from then
17 A. Um-hm. 17 on.
18 COFFEY, Q.C. 18 COFFEY, Q.C.
19 Q. ER/PR, the last two, "have remained 19 Q. WhileI’'monit, Doctor, the June 19th memo,
20 unreliable, erratic and therefore unhelpful 20 did you ever receivethat, that you recall?
21 for diagnostic purposes’ and he says "they’ll 21 It's not addressed to you.
22 stop forthwith until they can solve the 22 DR.BAKER:
23 reliability, sensitivity and specificity 23 A. No, I didn't, no.
24 problems.” And "asolution, | hope, will be 24 COFFEY, Q.C.
25 found within the next four to six weeks." And 25 Q. Go back thento the May 2nd memo. | takeit
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1 there was information in this that was new to 1 comment, as far as| was concerned. He didn’t
2 you at the time? 2 place, you know, strong emphasison saying
3 DR. BAKER: 3 that the internal control was absolutely
4 A. Correct, yes. 4 necessary to be interpreted for interpretation
5 COFFEY, Q.C.: 5 of these stains. He put some qualifying marks
6 Q. And didthis causeyou to doany further 6 ontheend of it therethat nuclear staining
7 research or make any further inquiry? 7 of normal breast tissue is heterogeneous and
8 DR. BAKER: 8 varieswith menstrual cycle. Sol thought
9 A. No,| took theinformation inthe memo and 9 there was some variability in thisinternal
10 tried to incorporateit into my daily, you 10 control, and that it wouldn’t probably be as
11 know, process of dealing with the tissues, 11 reliable as the external control.
12 those affecting, you know, the breast ca, the 12 COFFEY, Q.C.:
13 ER/PR. No, but | didn't consult any other 13 Q. Andsol takeit that you didn’t, having read
14 further journals or any other text. 14 paragraph three and bearing in mind your level
15 COFFEY, Q.C.: 15 of knowledge at the time, you didn’t interpret
16 Q. Didyou passthison to the staff or any other 16 thisaskind of ared flag?
17 staff at the General Hospital--1'm sorry, at 17 DR. BAKER:
18 the Carbonear Hospital? The technologists, 18 A. No, I didn’t. 1 would have expected that if
19 for example. 19 it wasared flag, that he would really have
20 DR. BAKER: 20 emphasized and said something to that effect.
21 A. lcan't recollect. | may or may not have. 21 COFFEY, Q.C.
22 I’m not sure. 22 Q. Doctor, the paragraph four refers to "in
23 COFFEY, Q.C.: 23 carcinoma of the breast, most PR positive
24 Q. And here, for example, and refer to this at 24 tumours are also ER positive. However, ten
25 the bottom of the page, thelast fivelines. 25 percent of PR positive tumours are ER
Page 114 Page 116
1 "It is advisable to maintain a regular"--four 1 negative," and had you been aware of that sort
2 lines, I'm sorry. "It is advisable to 2 of statistic?
3 maintain a regular check on the pH for 3 DR. BAKER:
4 buffered formalin, even if itis procured 4 A. No, | hadn't.
5 commercialy." 5 COFFEY, Q.C.:
6 DR. BAKER: 6 Q. Theideathat ER negative PR positive tumours
7 A Um-hm. 7 wererelatively rare, at least according to
8 COFFEY, Q.C.: 8 this?
9 Q. Sothat wasn't done until recently, | takeit, 9 DR. BAKER:
10 that - 10 A. Yes
11 DR. BAKER: 11 COFFEY, QC.
12 A. Yeah, that information probably wasn't 12 Q. I mean, only oneinten might be, using that
13 transferred. 13 statistic. Soyou, if you hadn’'t been aware
14 COFFEY, Q.C.: 14 of that statistic, you wouldn’t have been
15 Q. Tothetechnologists. And now on page two of 15 looking at or thinking about it in doing your
16 the memo, paragraph three refers to "checking 16 interpretation, if you came to the conclusion
17 normal breast acini in your sections as 17 a particular patient is PR positive ER
18 internal controls." Did that cause you to do 18 negative, it wasn’t crossing your mind at the
19 anything differently? 19 time, before this certainly, it wasn't
20 DR. BAKER: 20 crossing your mind that well, thisisaonein
21 A. Well, in subsequent ER/PRs that came back, | 21 ten case?
22 tended to look for the internal controls. | 22 DR. BAKER:
23 till relied heavily on my externa controls, 23 A. No, that’sright. | wasdoing small numbers
24 as| had donesoin thepast. The comment 24 at the time too, aswell. | was doing one or
25 here by Dr. Ejeckam was an information 25 two a month, you know, average of 20 ayear,
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1 so | wouldn’t--you know, if you did one or two 1 reporting of the tumour, as far asthe ER/PR

2 a month, some monthsyou may not do any, 2 staining.

3 depending on, summer time, that kind of thing 3 COFFEY, Q.C.

4 and so on, and you wouldn’t be reflecting on 4 Q. And paragraph eight, in fact, goes on to talk

5 trends and so on with small numbers like that. 5 about low nuclear grade tumours being usually

6 COFFEY, Q.C.: 6 positive and so on. So it did, the

7 Q. AndDoctor, in relationto that, as well, 7 information contained in paragraph seven and

8 paragraph seven refers to ER positive tumours 8 eight, then in thefuture then, did play a

9 or certain tumours tend to be ER positive, and 9 part in your approach?
10 there arefour of them listed here, and Dr. 10 DR. BAKER:
11 Ejeckam, in fact, hastold the Commissioner he |11 A. It was extremely significant, yes, and played
12 should have included lobular as well in this 12 apart in further interpretation, yes. Some
13 listing. 13 information that we didn’t have previously.
14 DR. BAKER: 14 That | didn’t have previoudly.
15 A. Yes 15 COFFEY, Q.C.
16 COFFEY, Q.C.: 16 Q. Hedoes conclude by saying "we are working on
17 Q. Wereyou aware that certain types of breast 17 the remaining antibodies and hopefully all
18 tumours should be or were expected to be ER 18 normal immunostains will resume soon” and he
19 positive? 19 had said at the beginning of the memo that "I
20 DR. BAKER: 20 am glad to inform you, we have rectified the
21 A. Wdl, all these tumoursthat arelisted here 21 difficulties and can now resume regular
22 are invasive tumours, so the most common ones |22 requests for these antibody stains.”
23 that | saw were ductal and saw the occasional 23 DR. BAKER:
24 mucinous. Papillary were very infrequent for 24 A. Um-hm.
25 me to be seeing, and tubular aswell. Sol 25 COFFEY, Q.C.:

Page 118 Page 120

1 was of the understanding that the invasive 1 Q. So Doctor, in relation to this, and |

2 carcinomas would tend to be ER positive, yes. 2 appreciate you weren’t doing or ordering the

3 COFFEY, Q.C.: 3 other IHC stains -

4 Q. Had you known that before this? 4 DR.BAKER:

5 DR. BAKER: 5 A. Correct.

6 A. Wdl, thisis new information to me. 6 COFFEY, Q.C.:

7 COFFEY, Q.C.: 7 Q. - orany other IHC stains, but reflecting upon

8 Q. Newfor you, okay, and infact, it doesn't 8 it, isit more or less likely that you would

9 list lobular, so when--and we understand that 9 have received that April 4th memo?
10 generally lobular invasive tumourswould be 10 DR. BAKER:
11 positive. 11 A. Probably morelikely. | just don't remember
12 DR. BAKER: 12 receivingit. | know, | can remember that
13 A. Um-hm. 13 therewas alull or ashort period of time
14 COFFEY, Q.C.: 14 where we couldn’t send samples in. So whether
15 Q. Whendid you first become aware of that? 15 the information came through the lab
16 DR. BAKER: 16 technologist to me or some other route, there
17 A. Just within the past, I’d say within the past 17 was a period of time, | think of about four or
18 couple of years. 18 five weeks, where we held our ER/PR requests
19 COFFEY, Q.C.: 19 and then we sent them in after the problems
20 Q. Andsoasthiswasnew informationtoyouin 20 were rectified.
21 2003, did this make any change to your 21 COFFEY, Q.C.
22 practice or approach? 22 Q. Here Doctor, in that April 4th memo, the
23 DR. BAKER: 23 language used, as Dr. Ejeckam uses the words,
24 A. Well, | was obviousy--I would pay more strict 24 are remained, "have remained unreliable,
25 attention to the type of tumour andto my 25 erratic and therefore unhelpful for diagnostic
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1 purposes.” Do you ever recall, in 2003, being 1 DR.BAKER:
2 aware that at least apathologist in St. 2 A. No, not to my knowledge, or not to my reading
3 John's, who had the authority to suspend 3 of it.
4 testing, you ever remember that sort of bald 4 COFFEY, Q.C.
5 and bold assertion being brought to your 5 Q. Paragraph six, Doctor, says "all cytoplasmic
6 attention? 6 staining and ER/PRimMmMunostain are to be
7 DR. BAKER: 7 considered as negative." Had you been aware
8 A. No, it was never brought to my attention. 8 of that?
9 COFFEY, Q.C. 9 DR. BAKER:
10 Q. Ifitwas, Doctor, do you think you' d remember 10 A. No,| wasn't awareof that comment until |
11 it? What would it have caused you to do, if 11 read it in the memo.
12 anything, that kind of an assertion? 12 COFFEY, Q.C.:
13 DR. BAKER: 13 Q. Now inthe meantime, you had been looking for
14 A. | would have had concerns, and | would have 14 nuclear, nuclei staining?
15 just abided by hisrequest to refrain from, 15 DR. BAKER:
16 you know, sending thingsin, and waited until 16 A. Yeah, because it had been indicated and
17 the problem wasrectified. But other than 17 specified in the origina memo from Dr.
18 that, that would be the only actions | would 18 Khalifa
19 have taken. 19 COFFEY, Q.C.:
20 COFFEY, Q.C. 20 Q. Sohow had you handled then any cytoplasmic
21 Q. Atthetime, and thisisearly April 2003, and 21 staining in the intervening years?
22 then we havethe May memo, if you had been |22 DR. BAKER:
23 told that, would you have had any concerns 23 A. | don't ever remember seeing cytoplasmic
24 about any patients that you reported in the 24 staining, tell you the truth. | can't
25 months before? 25 remember a specimen where |I’ve saw some. It
Page 122 Page 124
1 DR.BAKER: 1 was always identified as nuclear staining.
2 A. No,| don't thinkso. | viewed itas a 2 COFFEY, Q.C.:
3 problem that had happened, had been 3 Q. Doctor, if we could goto--I appreciate you
4 discovered, and was being rectified and they 4 did not receive the June 19th memo. When did
5 were moving forward with it. 5 you--you have had, certainly over the past,
6 COFFEY, Q.C.: 6 recent past, had a chanceto seeor at least
7 Q. AndDoctor, at any timein 2003, did it ever 7 |earn of the existence of this June 19th memo?
8 occur to you, theideaof perhaps retesting 8 DR. BAKER:
9 some patients? 9 A. Yeah, | was shown it, yes, just recently
10 DR. BAKER: 10 though.
11 A. No, | never entertained that idea at all. 11 COFFEY, Q.C.:
12 COFFEY, Q.C.: 12 Q. Andthisisamemo from Dr. Ejeckamto Terry
13 Q. If wecould, Doctor, looking at the May 2nd 13 Gulliver, and it’s copied to a number of other
14 memo, and just paragraph five talks about the 14 individuas, I'll just show you now, within
15 reporting of ER/PR and did that cause you to, 15 the Health Care Corporation: Desmond Robb, at
16 in any way, change what was--or written there, 16 the time the chair of the discipline of
17 change your approach? 17 laboratory medicine; Dr. Cook, the clinical
18 DR. BAKER: 18 chief; Dr. Parai, the site chief at the Health
19 A. No. Atthat particular point intime, | just 19 Sciences Centre; Mr. Dyer, the manager of
20 reported the same as | had always been 20 histopathology at the General Hospital.
21 reporting, with the ER positive ER negative 21 Doctor, midway down that first paragraph, I'm
22 and percentage of cells. 22 going to read the first several words and then
23 COFFEY, Q.C. 23 midway down it. "The following persistent,
24 Q. And]l takeit there was nothingin this that 24 erratic results of immunostains in our
25 was inconsistent with that? 25 laboratory." Doctor, would it have been of
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1 interest to you to be told that at least Dr. 1 I think.
2 Ejeckam had come to the conclusion there had 2 COFFEY, Q.C.:
3 been persistent, erratic stains? 3 Q. Whendidyou next hear of ER/PR?
4 DR. BAKER: 4 DR.BAKER:
5 A. Yes, it would have been useful, but | never 5 A. Thenext communication about ER/PR was when |
6 was. 6 received a phone call from Don Cook. That was
7 COFFEY, Q.C.: 7 either late May, early June. Heindicated to
8 Q. And the assertion that "the state of 8 me that they were doing retesting of samples
9 immunostain at the General Hospital, 9 in the year 2002. That there was some issues
10 Department of Laboratory Medicine and 10 with patients that there had been conversions
11 Pathology, is still unsatisfactory," where you 11 and that they were requesting that all 2002
12 were utilizing it for ER/PR staining, would 12 specimens from our facility besentto St.
13 that have been of interest to you to know? 13 John' s for retesting.
14 DR. BAKER: 14 COFFEY, Q.C.
15 A. For sure, yes, it would have been. 15 Q. Okay. Now, Commissioner, I'm going to take up
16 COFFEY, Q.C.: 16 the narrative there, if we could do the
17 Q. Paragraph six, Doctor, | apologize. Midway 17 morning break.
18 through that paragraph, Dr. Ejeckam writes 18 THE COMMISSIONER:
19 "diagnosis based on inappropriate immunostain =~ (19 Q. Takethe morning break, yes, of course.
20 will surely jeopardize patient care and may 20 COFFEY,Q.C:
21 even expose the Health Care Corporation of St. 21 Q. Okay.
22 John'sto litigation. Therefore, it will be 22 THE COMMISSIONER:
23 ill advised to operate an unreliable and 23 Q. We'll take 15 minutes.
24 erratic immunohistochemical proceduresin our 24 (BREAK)
25 laboratory," and the memo overall, Doctor, 25 THE COMMISSIONER:
Page 126 Page 128
1 would it have been of interest to you at the 1 Q. Pleasebeseated. Mr. Coffey.
2 time, as aperson who was utilizing the 2 COFFEY, Q.C.:
3 services of that laboratory? 3 Q. Thankyou, Commissioner. So Doctor, resume
4 DR. BAKER: 4 then with your reference to your phone call
5 A. Yes, | would have liked to have received it. 5 from Dr. Cook, but inthe meantime, between
6 COFFEY, Q.C.: 6 Dr. Khalifa's memo of 1998, and other than Dr.
7 Q. Or atleast be apprised of what'sinit? 7 Ejeckam’s May 2nd memo of 2003 and perhaps the
8 DR. BAKER: 8 April 4th one, you can’t recall whether you
9 A. That'sright, yes. 9 saw that or not, but other than that, were you
10 COFFEY, Q.C. 10 ever at all alerted to any concern involving
11 Q. Asadtilizer of it and as, at the time, in 1 ER/PR Stains?
12 the mid '90s on, as the assistant CEO of your 12 DR.BAKER:
13 institution, do you think you should have been 13  A. No.
14 told this? 14 COFFEY, Q.C.
15 DR. BAKER: 15 Q. Thatif therewere any concerns internally
16 A. Ithink that | should have been given some 16 within St. John’s about it, other than Dr.
17 information about it, yes. 17 Ejeckam’ s memos -
18 COFFEY, Q.C. 18 DR.BAKER:
19 Q. Doctor, after the Dr. Ejeckam memo, 2003, you (19 A. | wasn't awareof it.
20 made the adjustments that you described to the 20 COFFEY,Q.C:
21 Commissioner, did you make any others, other 21 Q. -weren't aware of it. Doctor, if we could,
22 than the ones you've described in your 22 you get a phone call from Dr. Cook, and did
23 approach? 23 you know Dr. Cook personally?
24 DR. BAKER: 24 DR.BAKER:
25 A. No, | don't think so. They're the only ones, 25 A. Yes, |did.
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1 COFFEY, Q.C. 1 and get together the samples as soon as
2 Q. And how long have you known Dr. Cook? 2 possible, and send themintoyou" and that
3 DR. BAKER: 3 was basically it.
4 A. I'veknown Dr. Cook sinceresidency training 4 COFFEY, Q.C.
5 back in the late 70s, early 80s. 5 Q. And the ideathat--if you're being asked
6 COFFEY, Q.C.: 6 outside St. John'sto send material to St.
7 Q. Youwould have been contemporaries really? 7 John’sfor retesting, did it occur to you that
8 DR. BAKER: 8 some of your own casesmight end up being
9 A. Yes, hewasabout ayear or two behind in the 9 conversion--might end up converting upon
10 program. 10 retesting?
11 COFFEY, Q.C.: 11 DR. BAKER:
12 Q. Andwhat did Dr. Cook tell you about it, if 12 A. That crossed my mind, yes.
13 anything, about how he’ d become aware of this? |13 COFFEY, Q.C.:
14 I’m just trying to get some sense of - 14 Q. Crossed your mind at the time?
15 DR. BAKER: 15 DR. BAKER:
16 A. Theonly comments that he madetome whenl (16 A. Yes.
17 had the conversation with him that morning was |17 COFFEY, Q.C.:
18 that there had been some--he used the word 18 Q. Doctor, at thetime, did you and Dr. Cook
19 conversions of patientsfrom the year 2002 19 discuss the ramifications for patients of a
20 that had converted from negative to positive, 20 conversion?
21 and they had identified severa cases, and 21 DR. BAKER:
22 that they wanted to do further retesting on 22 A. No, there was no detail in the conversation to
23 that particular year, and they were extending 23 that.
24 the--as well as their own samples in St 24 COFFEY, Q.C.
25 John's, they were extending the retesting to 25 Q. Andfrom your perspective at thetime, you
Page 130 Page 132
1 all areas outside St. John's, and that he 1 being told about conversions from negative to
2 requested that | collect together al the 2 positive, what did you understand, if
3 specimensthat we had referred infor that 3 anything, that that might mean for individual
4 period, that year 2002, to them for staining 4 patients?
5 and resubmit them to them for retesting. 5 DR. BAKER:
6 COFFEY, Q.C.: 6 A. Thatthe patientswho originaly termed as
7 Q. Anddid he indicate to you at the time, the 7 being negative and had converted to positive
8 conversions that had occurred, where they had 8 status, they would be eligible for Tamoxifen.
9 originated? 9 COFFEY, Q.C.:
10 DR. BAKER: 10 Q. Andwhat -
11 A. No, hedidn't. No, hewasn't specific like 11 DR. BAKER:
12 that. 12 A. Or actually be considered for Tamoxifen.
13 COFFEY, Q.C. 13 COFFEY, Q.C.
14 Q. Didheindicateto you at the time asto how 14 Q. Considered for it, yes, and or perhaps another
15 they’d cometo do any retesting at all? 15 hormone therapy?
16 DR. BAKER: 16 DR. BAKER:
17 A. No, he didn't. It was a very brief 17 A. Sure, yes.
18 conversation, matter of acouple of minutes 18 COFFEY, Q.C.:
19 and that wasiit. 19 Q. 2002, youindicated that wasthe year in
20 COFFEY, Q.C.: 20 particular he had in mind?
21 Q. Your reaction at the time, did you ask him any 21 DR. BAKER:
22 questions? 22 A. Yes
23 DR. BAKER: 23 COFFEY, Q.C:
24 A. No, nothing specific. My reaction was that 24 Q. Wasthere any discussion about why 20027
25 "yes, we will, you know, abide by the request 25 DR. BAKER:
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1 A. No. Theinitial part of the conversation was 1 A. No, I justhad the understanding that they
2 that they just had identified a couple, afew, 2 were going to be retested. | didn’t know
3 a couple, he didn't specify numbers, of 3 where.
4 specimensthat had converted and that they 4 COFFEY,Q.C::
5 were doing the study to determine if there was 5 Q. And you believe it was-you told the
6 any problem in that year, any more potential 6 Commissioner, it was probably Dr. McCarthy who
7 conversionsin that particular year. 7 had called you about ordering -
8 COFFEY, Q.C. 8 DR. BAKER:
9 Q. Doctor, had you ever gotten any similar call 9 A. Ithinkit wasDr. McCarthy and/or it could
10 from Dr. Cook about any kind of similar sort 10 have been Dr. Laing aswell, or at times, in
11 of retesting for any type of specimens before? 11 these types of situations where there may have
12 DR. BAKER: 12 been arequest come through, there would have
13 A. No, never. 13 been sometimesa fax come through with a
14 COFFEY, Q.C. 14 patient’s name, the surgical number and the
15 Q. Sothiswould be--in your world, this would be 15 attending oncologist signed signature and
16 an unusual occurrence? 16 saying "would you please repeat this test,
17 DR. BAKER: 17 this ER/PR test.”
18 A. Yes, it wasthefirst. 18 COFFEY, Q.C.:
19 COFFEY, Q.C.: 19 Q. Andsowas thereaphone conversation and a
20 Q. Now you'vetold the Commissioner earlier today |20 fax, afollow-up fax?
21 that the only request for retesting from 21 DR.BAKER:
22 attending physicians, oncologists, surgeons or 22 A. With the oncologist?
23 whatever over the years, that you can recall 23 COFFEY, Q.C.:
24 for ER/PR occurred around this time, you know, 24 Q. Yes
25 around 20057 25 DR. BAKER:
Page 134 Page 136
1 DR. BAKER: 1 A. No. It would have been one or the other.
2 A. Yes 2 COFFEY, QC.
3 COFFEY, Q.C. 3 Q. Doyou know, are you able, without naming the
4 Q. Wasthat before Dr. Cook called you? 4 patient, are you able to recall who the
5 DR. BAKER: 5 patient was?
6 A. Myrecollectionis thatitwas. As | said, 6 DR. BAKER:
7 therewas only, | think, probably one or two 7 A. No, | don't recal offhand.
8 and reflecting on it now, | did indicate 8 COFFEY, Q.C.:
9 earlier in my testimony that | think they went 9 Q. Would that be able to be ascertained? | mean,
10 to Mount Sinai, but | think they were retested 10 did you order the retest?
11 in town. 11 DR. BAKER:
12 COFFEY, Q.C.: 12 A. Yes, weordered theretest. It could bein
13 Q. Atthat point, it would be St. John’s. 13 the records, yeah.
14 DR. BAKER: 14 COFFEY, QC.
15 A. Yes 15 Q. Okay. And if it's possible, could you
16 COFFEY, Q.C.: 16 ascertain who that was and pass that on to Mr.
17 Q. You understood from the conversation with Dr. 17 Browne?
18 Cook certainly that the retesting was going to 18 DR. BAKER:
19 occur in St. John’sinitially? 19 A. Sure, yeah.
20 DR. BAKER: 20 COFFEY, Q.C..
21 A. No, that - 21 Q. Andthiswould have been, again, an unusual
22 COFFEY, Q.. 22 event?
23 Q. Or did you have any understanding about where |23 DR. BAKER:
24 it would be? 24 A. Um-hm.
25 DR. BAKER: 25 COFFEY, Q.C..
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1 Q. Theexplanation you were offered asto why it 1 converted."
2 was necessary or thought necessary was what? 2 DR. BAKER:
3 DR. BAKER: 3 A Um-hm.
4 A, Ifitwas aphone conversation, it may have 4 COFFEY, Q.C.
5 been given some brief explanation that the 5 Q. Andthen thefirst two lines, converted on
6 patient wasn'’t--the patient wasn't responding 6 repeat. And then the fourth lines says, "M ost
7 appropriately or that the patient--the type of 7 of these false negatives have occurred during
8 tumour that the patient had, | just wanted to 8 the year 2002."
9 have a repeat of the ER/PR to see what the 9 DR. BAKER:
10 status was, if anything had changed. A very 10 A. Um-hm.
1 simple conversation. 11 COFFEY, Q.C.:
12 COFFEY, Q.C.. 12 Q. Suggesting, perhaps, that there were false
13 Q. If wecouldlook, please, at Exhibit P-2525? 13 negatives in other year--one or morein ayear
14 Doctor, thisis a copy of amemo of June 14th, 14 other than 2002. At thetime you received
15 2005 to al laboratory directors. You're 15 this, by mid June, 2005, did you have any
16 second on the list there. 16 understanding or did you take any
17 DR. BAKER: 17 understanding from this as to the numbers that
18 A Um-hm. 18 might be involved?
19 COFFEY, QC. 19 DR. BAKER:
20 Q. Andit’'sfrom Dr. Cook. And ]I take ityou 20 A. No, no, | didn't.
21 would have received a copy of this? 21 COFFEY, Q.C.
22 DR.BAKER: 22 Q. Hesays, "Wearein the process of retesting
23 A. Yes | did. 23 al negative ERs and PRs for that particular
24 COFFEY,Q.C.. 24 year."
25 Q. And this would have been following your 25 DR. BAKER:
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1 conversation with Dr. Cook? 1 A Um-hm.
2 DR. BAKER: 2 COFFEY, QC.
3 A Yes 3 Q. "Askyou toforward al negative ER and PR
4 COFFEY, Q.C.: 4 cases for 2002 to Mr. Dyer."
5 Q. Hehad, in effect, given you a phone call or a 5 DR. BAKER:
6 heads up? 6 A. Inmy own particular case it would have been a
7 DR. BAKER: 7 small number.
8 A. Yeah. | think it was probably early June and 8 COFFEY, Q.C.:
9 thisfollowed, you know, a week, ten days 9 Q. Sure, | appreciate that, because -
10 afterwards. 10 DR. BAKER:
11 COFFEY, Q.C.: 11 A. Butl wouldn't have known the numbers across
12 Q. Doctor, reading this, having read this, what 12 theisland.
13 was your impression of thenature of the 13 COFFEY, Q.C.:
14 problem, if there wasa problem, what the 14 Q. Butinyour caseit would be, if there were 20
15 nature of it was? 15 breast cancer casesin 2002 in Carbonear, then
16 DR. BAKER: 16 whatever number of those were negative?
17 A. ltended toview it asa technical problem 17 DR. BAKER:
18 with--because he referencesthe newer Ventana |18 A, Yes.
19 benchmark system and I--in some of the 19 COFFEY, Q.C.:
20 retesting that was done, so | just tended to 20 Q. Itwould only involve that number?
21 view it as atechnical problem with their 21 DR. BAKER:
22 systems, with their staining systems. 22 A. Correct.
23 COFFEY, Q.C. 23 COFFEY, Q.C.
24 Q. Hedoesn't here specify how many. He says, 24 Q. Onthat point, Doctor, you took from this
25 refer to"a number of negative that have 25 which cases were to be identified and sent?
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1 DR.BAKER: 1 system searching for the breast carcinomas.
2 A. Thenegative ER/PR. 2 COFFEY, Q.C.:
3 COFFEY, Q.C.: 3 Q. So how wasthat approached then, Doctor,
4 Q. Wasthat ER negative or PR negative or cases 4 perhaps you could tell the Commissioner,
5 that were both ER and PR negative? 5 initially for 2002 and then as it expanded,
6 DR. BAKER: 6 what approach was taken?
7 A. All negative ER and negative PR. 7 DR. BAKER:

8 COFFEY, Q.C.: 8 A. Wadll, our reports were filed in large binders,
9 Q. Soif they were negativein either? 9 okay, they werefiled by year. Andwe do
10 DR. BAKER: 10 approximately 2500 specimens a year, total of
11 A. Category. 11 everything, so they would have been filed by

12 COFFEY, Q.C.. 12 year. Soit would have necessitated going
13 Q. Either category or both categories? 13 through alarger number of fileson ayearly
14 DR. BAKER: 14 basisto look and identify for, first of al,
15 A. Yes 15 the breast biopsies, whether they were--and
16 COFFEY, Q.C.: 16 identify whether they were benign or malignant
17 Q. Youweretoidentify and send them? 17 and then separate out the malignant ones and
18 DR. BAKER: 18 identify whether they were ER/PR negative or
19 A. Yes 19 positive and separating them that way.
20 COFFEY, Q.C.. 20 COFFEY, Q.C..
21 Q. Aswdll, and with them wasto accompany, he's |21 Q. Andwho wastasked in your organization with
22 got there, the H & E dlides, the blocks and - 22 actually doing the actual -
23 DR. BAKER: 23 DR. BAKER:
24  A. Correct. 24  A. Wédl, it would have been a combination of both
25 COFFEY, Q.C. 25 the technologist inmy area and aso my
Page 142 Page 144
1 Q. - the original ER/PR dlides, including 1 secretary.
2 controls? 2 COFFEY, Q.C.:
3 DR. BAKER: 3 Q Andintermsof like identifying negative ER
4 A Yes 4 and negative PR, at leastin the initial
5 COFFEY, Q.C.: 5 stages, they would have--you gavethem to
6 Q. Havingreceived this, Doctor, I'll ask you, 6 understand what did negative mean?
7 between the phone call and the memo did you 7 DR. BAKER:
8 take any steps after the phone call but before 8 A. Negative as being negative on the report.
9 you got the memo to do anything? 9 COFFEY, Q.C.:
10 DR. BAKER: 10 Q. If theword "negative" was on the report?
11 A. | gaveinstructionto my staff within my own 11 DR. BAKER:
12 section verbally to extract these paraffin 12 A Yes
13 blocks and dlides--well, first of all we had 13 COFFEY, Q.C.:
14 to go through the system to identify them. 14 Q. For ERor PR or both, they wereto giveyou
15 COFFEY, Q.C.: 15 the report?
16 Q. Um-hm. 16 DR. BAKER:
17 DR. BAKER: 17 A. Thereport. Well, they wouldn’t give it to
18 A. Our system was amanual system. 18 me, they would select them out, put them to
19 COFFEY, Q.C.: 19 onesideand then the technologist would go
20 Q. In2002, | takeit? 20 retrieve the dides and the blocks. Because
21 DR. BAKER: 21 if the slidesand the blocks were previous
22 A. 2002. Wedidn't get into an electronic system 22 years, we only retain on site blocks of slides
23 until around 2004. So in effect, right from 23 for about ayear, all therest beyond that
24 up until that time we would haveto go back 24 time, going back many, many years, are
25 and go through hundreds of reportsin a manual 25 retained off site in awarehouse area.
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1 COFFEY, Q.C. 1 A. Sorry. And that he would like for us to

2 Q. And, Doctor, with Dr. Cook’s phone call and 2 retrieve al the didesina similar manner

3 then thismemo in mid June, did you get any 3 and the reports, al the blocks and slides and

4 sense at the time of whether or not there was 4 send them in as soon as possible.

5 any urgency associated with this? 5 COFFEY, Q.C.:

6 DR. BAKER: 6 Q. Didhe indicate at that timethe basisfor

7 A. | don't remember him expressing any urgency. 7 choosing that time period?

8 He would just--he just asked usto get them 8 DR. BAKER:

9 al together, to get them in, you know, as 9 A. No, hedidn’'t. He said we expanded the time--
10 soon as possible, | suppose may have been the 10 the scope of retesting and we wanted to retest
11 words he used, but, you know, he didn’t say it 11 alarger quantity of specimens.

12 was extremely urgent that he get them in, you 12 COFFEY, Q.C.:

13 know, within atime frame. 13 Q. Andwhat wasyour reaction at the time?

14 COFFEY, QC. 14 DR.BAKER:

15 Q. And then what--you tasked the peoplein your 15 A. It seemsthat we have a problem.

16 organization with doing this? 16 COFFEY, Q.C.:

17 DR. BAKER: 17 Q. Okay. And why did you come to that

18 A. Yes 18 conclusion?

19 COFFEY, QC. 19 DR. BAKER:

20 Q. Andhow wasit then--how did it progress? 20 A. Because the scope of the retesting had

21 DR. BAKER: 21 expanded, it had encompassed more people and

22 A. Well, when we got all the blocks and dlides 22 they obvioudly had identified a problem that

23 together and the reports for the blocks and 23 they wanted to find out the depth of.

24 dlides, that corresponded, we packaged themup |24 COFFEY, Q.C.:

25 and sent them on in to Mr. Barry Dyer. 25 Q. Did Dr. Cook tell you anything, anything
Page 146 Page 148

1 COFFEY, Q.C. 1 further at that time about what, if anything,

2 Q. Andthat wasfor the year 2002? 2 they had discovered up to that point?

3 DR. BAKER: 3 DR. BAKER:

4 A. Correct. 4  A. No, because they werein the very preliminary

5 COFFEY, Q.C.: 5 stages of retesting’ they werejustin the

6 Q. Doyourecal whenit wasthat they were sent? 6 collection phase. And to my knowledge even

7 DR. BAKER: 7 the first onesthat we were ready to send in,

8 A. Thespecific date | can’t giveyou, but the 8 | don’t think they had arrived to them at that

9 month would probably be July of 2005. 9 point in time, at the time of the second phone
10 COFFEY, Q.C.. 10 call. So there was nothing that he relayed to
11 Q. What then happened, Doctor, in terms of this? 11 methat gave me anindication of what the
12 What did you next hear? 12 actual problem was or what stage they were at
13 DR. BAKER: 13 in investigating any potential problems.

14 A. Therewas another telephonecall that came, 14 COFFEY, Q.C.:

15 again, thetime frame was probably in July, 15 Q. Doctor, what then, what's your next memory
16 maybe before the specimens had been sent in, 16 then of what happened? This phone call would
17 there was another phone call came from Dr. 17 have been sometimein July?

18 Cook saying that they were expanding the 18 DR. BAKER:

19 retesting to encompass other years. He gave 19 A. Sometimein July.

20 me averbal on the years that he was expanding 20 COFFEY, Q.C.

21 to, from May of '97 to April, May of 2005, | 21 Q. 20057

22 think it was, four. 22 DR. BAKER:

23 COFFEY, Q.C. 23 A. Yeah, well, the same process took place with
24 Q. Four? 24 the collection. We werein the middle of

25 DR. BAKER: 25 summer then, too, there was, | think, probably
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1 different peoplein the labat the time, 1 batches. And | didn’'t hear anything over the
2 people on vacation and we were--we went and 2 course of thefall.
3 gathered the reportsin asimilar fashion, 3 COFFEY, Q.C.
4 going through thefiles. It wasa manual 4 Q. Okay. I'm goingto be referringto some
5 process, it was labour intensive. We weren't 5 documents, too, in regardto this. If |
6 electronic, we didn’t have electronic files 6 could, Exhibit P-0534? Doctor, thisis amemo
7 and so on. And we identified the ones that we 7 to al pathologists in Eastern Health and
8 felt were the appropriate ones and we drew out 8 other lab directors, including yourself,
9 the blocks and slides. And | think that they 9 you're up there.
10 went inin a coupleof different batches 10 DR. BAKER:
11 because as we collected them, wetried to 11 A. Um-hm, yes.
12 group them in a couple of different batchesto 12 COFFEY, Q.C.:
13 send themin. There was some minor problem 13 Q. Andit'sfrom Dr. Cook asthe clinical chief
14 with some of the specimens that we were 14 of the lab medicine program, Eastern Health.
15 required to send in in that some of them had 15 And it's about, the memo concerns HER2/neu, as
16 been sent out previously to aresearch centre 16 you can see.
17 her in St. John's. At times we are requested 17 DR. BAKER:
18 to send blocks and slides in for research 18 A. Correct.
19 purposes to research labs herein St. John’s. 19 COFFEY, Q.C..
20 And we had just prior to Don’ s request sent in 20 Q. July 20th, 2005. But he concludes by saying,
21 asignificant number of blocks to aresearch 21 "Asareminder when choosing blocks to send
22 laboratory herein St. John’s of breast tissue 22 for both hormone receptor testing and HER2/neu
23 and some of them corresponded to the ones that 23 testing, please select a section that contains
24 wereidentified as having to be retested. So 24 both tumour and normal or benign epithelium.
25 they were probably the last ones to go in 25 The normal and/or benign epithelium acts as an
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1 because we had to request on several occasions 1 internal  control for immunohistochemical
2 to get them back from theresearch centre 2 staining. If you have any questions, please
3 where they were doing--they wanted to finish 3 call Dr. Beverley Carter." Doyou recall
4 off their work and they just asked us for a 4 receiving this?
5 little bit more time, so we allowed them. We 5 DR. BAKER:
6 told them the reason why we wanted them back, 6 A. Yes, |think| did, yes.
7 but we allowed them to do the work that was 7 COFFEY, Q.C.:
8 necessary on them. And they forwarded on back 8 Q. Now,theidea of utilizing normal or benign
9 to us, but they were included in a batch that 9 epithelium as well astumour inthe block
10 probably went in, was one of the last batches, 10 selection for even with the hormone receptor
11 which was probably in October, late September, |11 testing would be ER/PR?
12 early October. 12 DR.BAKER:
13 COFFEY, QC. 13 A. Um-hm.
14 Q. Andagain, inrelation to the July phone call 14 COFFEY,Q.C::
15 or conversation with Dr. Cook, was again there 15 Q. |take itthat atthis pointintime this
16 any sense of urgency communicated to you? 16 wasn't new to you?
17 DR. BAKER: 17 DR.BAKER:
18 A. Just to get them together as soon as possible 18 A. Itwasn’'t new, no, because it wasreflected in
19 and get themintome. We'd liketo get the 19 the memo from Dr. Ejeckam.
20 retesting done as soon as possible. 20 COFFEY,Q.C:
21 COFFEY, Q.C. 21 Q. Ejeckam. Did you know who Dr. Beverley Carter
22 Q. Didyou have--okay, what then happened? 22 was?
23 DR. BAKER: 23 DR. BAKER:
24 A. That was pretty well it. We got everything 24 A. Yes, | knew shewasabreast pathologistin
25 together and sent it in, as| said, in several 25 St. John's. | hadn’t met her at that point in
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1 time or even had a conversation with her, but 1 HER2/neu?
2 I got to know her over the course of the next 2 DR. BAKER:
3 year or so in the form of telephone 3 A. Correct, yes.
4 conversations mainly, with consultations that 4 COFFEY, Q.C.:
5 | sentin to her. 5 Q. What has been your experience in that regard?
6 COFFEY, Q.C. 6 DR. BAKER:
7 Q. Exhibit P-05817? Doctor, these are handwritten 7 A. Excellent, the response has been good, the
8 notes of Dr. Cook, okay. 8 turn-around timeis good, thereports are
9 DR. BAKER: 9 excellent.
10 A. Yes 10 THE COMMISSIONER:
11 COFFEY, Q.C.: 11 Q. Dr. Baker, what would be the difference in the
12 Q. Justidentify them for you. But the second 12 turn-around time in sending them asfar as
13 note here says "Spoke to Gary Baker August 24, |13 Mount Sinai and the turn-around time in
14 2005, 11:05 am. Advised him to send current 14 sending them asfar as St. John’s?
15 ER and PRs directly to Mount Sinai as opposed 15 DR. BAKER:
16 to sending casesto St. John's. Send copy of 16  A. Inthat respect, Commissioner, | found it very
17 control"--I"m sorry, "of contact individual at 17 similar, actually. In St. John’sover the
18 Mount Sinai--sent copy of contact individual 18 years there was a week to ten day turn-around
19 at Mount Sinai." | was going to ask you about 19 time, most times, for myself. And in Mount
20 this. The current cases for ER/PR, when did 20 Sinai it would be very similar, at the maximum
21 you first become aware that St. John’s was not 21 it would be two weeks. And we would aways
22 going to be doing them? Would this be - 22 get afaxed report first from Mount Sinai’s
23 DR. BAKER: 23 labsto our fax machine in pathology and that
24  A. That wasaround thetime that | learned that 24 would be followed up by an actua, an
25 they had suspended doing them. I think it was 25 electronically produced copy of the report, as
Page 154 Page 156
1 around July, August of that year. 1 well, and that may not come for another week
2 COFFEY, Q.C.: 2 |ater.
3 Q. And having been told, do you recall the phone 3 COFFEY, Q.C.
4 call with Dr. Cook, himtelling you, look, 4 Q. Thank you. Exhibit P-1778? Doctor, whilel’m
5 we're not going to be doing them in the 5 on the topic of dealing with Mount Sinai, this
6 future, you might want to - 6 isaletter of September 26th, 2005, it'sto
7 DR. BAKER: 7 yourself, it'sfrom Dr. Brendan Mullen, copied
8 A. Yes |do. And- 8 to Dr. Cook.
9 COFFEY, Q.C. 9 DR. BAKER:
10 Q. Dea with Mount Sinai? 10 A. Yes
11 DR. BAKER: 11 COFFEY, QC.
12 A. And heindicated that they would be sent from 12 Q. |takeit that thisisaletter setting up the
13 that point on to Mount Sinai, yes. 13 process that you' ve utilized since with Mount
14 COFFEY, Q.C.: 14 Sina?
15 Q. And what did you do inthat regard then 15 DR. BAKER:
16 yourself? 16 A. Correct, yes.
17 DR. BAKER: 17 COFFEY, Q.C.
18 A. Any subsequent cases that cameup in the 18 Q. Okay.
19 subsequent week or months and so on, | just 19 DR. BAKER:
20 forwarded them on, after getting the contact 20 A. Wedevised our own form just as astandard
21 information, | forwarded them onto Mount 21 format to request ER/PR, ER/PR and HER2/neu
22 Sinai. 22 that would require my signature when they were
23 COFFEY, Q.C.: 23 sent off and basically it would contain the
24 Q. And what was your experience then with respect |24 information on the patient and so on.
25 to--1 take it Mount Sinai was doing ER/PR and 25 COFFEY, Q.C.
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1 Q. Now, Doctor, if I could, please, Commissioner, 1 negative, it still fell into the category, it
2 bring up Exhibit, please, P-0590? Doctor, 2 should be sent to St. John’s?
3 thisis amemo again to--from Dr. Cook. It's 3 DR. BAKER:
4 dated September 6th, 2005, Dr. Cook, again to 4 A. Correct, yes.
5 anumber of physicians, including yourself. 5 COFFEY, Q.C.:
6 Subject is "Estrogen and Progesterone 6 Q. That wasyour approach?
7 Receptors, ERs and PRs." And did you receive 7 DR. BAKER:
8 acopy of this? 8 A. That was my understanding of the memo.
9 DR. BAKER: 9 COFFEY, Q.C.
10 A. ldid,yes. 10 Q. But under this approach those sorts of cases
11 COFFEY, Q.C.: 1 would not be sent to St. John’'s, would they?
12 Q. Indicates, begins, "I wishto advise youwe 12 DR. BAKER:
13 are doing a review of our estrogen and 13 A. No, correct.
14 progesterone receptors. | expect to have more 14 COFFEY, QC.
15 information within the next few weeks and will 15 Q. Sodoyou recall if that made any -
16 keep you updated. Please note the following 16 DR. BAKER:
17 points." And thenthere are anumber of 17 A. Il didn't, | don't remember any specific thing
18 bullets. And here, Doctor, it says, "Further 18 that--1 don't, no.
19 to my memo dated June 13th, 2005," in fact, 19 COFFEY, Q.C.:
20 the memo we just looked at awhile back, it's 20 Q. Any adjustment in that regard. In any case, |
21 June 14th. "I am requesting you forward all 21 takeit that by the time you got the September
22 ER negative caseson primary breast lesions 22 6th memo anything that was--anything ER
23 independent of PR status from May, 1997 to 23 negative was to go in to St. John’s?
24 March 31, 2004 to Barry Dyer at the General 24 DR.BAKER:
25 Hospital site.” 25 A. Yes. Andthey weredl--by thistime | was--
Page 158 Page 160
1 DR. BAKER: 1 by thetime | received this memo a large
2 A, Um-hm. 2 proportion of ours had already been collected
3 COFFEY, Q.C: 3 and some of them had already gone.
4 Q. Now, Doctor, hereit indicates independent of 4 COFFEY, Q.C..
5 PR status, okay. So did that make any 5 Q. Here, Doctor, inthesecond bullet, it says,
6 difference in your approach? 6 "From January 1, 2001 ER negative is defined
7 DR. BAKER: 7 as 10 percent or less."
8 A. No, no. | just relayed the information to my 8 DR.BAKER:
9 people who did the collection and they went 9 A Um-hm.
10 ahead and selected these from the files. 10 COFFEY, Q.C.
11 COFFEY, Q.C.: 11 Q. "From May, 1997 to December, 2000 ER negative
12 Q. Soandas—-and why | ask that isthis, iswhen 12 is defined as 30 percent or less."
13 you first--you got the memo, you had the 13 DR. BAKER:
14 conversation back in late May, early June with 14 A. Um-hm.
15 Dr. Cook? 15 COFFEY, Q.C.:
16 DR. BAKER: 16 Q. Andagain, looking back at the June situation,
17 A. Um-hm. 17 June of 2005, you had been defining yourself,
18 COFFEY, Q.C. 18 dealing with your staff, as negative if the
19 Q. Andthen you got that June 14th memo? 19 word "negative" isthere, it'sto goin?
20 DR. BAKER: 20 DR.BAKER:
21 A. Yes 21 A. Yes.
22 COFFEY, Q.. 22 COFFEY, QC::
23 Q. You'veindicated to the Commissioner that in 23 Q. Butyour practice had been in dictating, you
24 the first pass through in collecting the 2002 24 would describe everything as positive that was
25 cases if a casewas ER positive but PR 25 one percent or more?
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1 DR.BAKER: 1 Q. Andyour practicewasif it was zero, it was
2 A. Correct. 2 negative, you'd usetheword "negative" and
3 COFFEY, Q.C. 3 your staff would be looking for the word
4 Q. Theword "negative" wouldn't be there? 4 "negative"'?
5 DR. BAKER: 5 DR. BAKER:
6 A. Yes 6 A. Yes
7 COFFEY, QC. 7 COFFEY, QC.
8 Q. Sowhat, if anything, in the approach taken in 8 Q. After thismemo came in September 6th, 2005, |
9 Carbonear, what if anything was the effect of 9 take it in the intervening time frame had any
10 this definition of negative? 10 effort been made to collect these ' 97 through
11 DR. BAKER: 11 2004, between July and September now?
12 A. | canrecollect relaying the information and | 12 DR. BAKER:
13 just assumed that things had been retrieved 13 A. Beforethetimel received this memo?
14 appropriate to the memo. 14 COFFEY, Q.C.:
15 COFFEY, Q.C. 15 Q. Yeah.
16 Q. Okay. Following this memo? 16 DR. BAKER:
17 DR. BAKER: 17 A. Yes, they had been. Yeah, there was
18 A. Yes 18 collection process ongoing.
19 COFFEY, QC. 19 COFFEY, Q.C.
20 Q. If something in the meantime had been 20 Q. Yeah.
21 collected for aparticular year, I'll just 21 DR. BAKER:
22 pick ayear, 2001, for example, or - 22 A. Becausewe had to go through alarge number of
23 DR. BAKER: 23 filesand so on to retrieve reports and so on.
24 A, Um-hm. 24 COFFEY, Q.C..
25 COFFEY, Q.C. 25 Q. And utilizing your own definition of negative,
Page 162 Page 164
1 Q. And certainly 20027 1 the way you used it in the report?
2 DR. BAKER: 2 DR. BAKER:
3 A Um-hm. 3 A Um-hm.
4 COFFEY, QC. 4 COFFEY, QC.
5 Q. They had aready been collected and sent to 5 Q. Sothat doyou know after this memo came out,
6 St. John's? 6 because you see where I’ m going with this?
7 DR. BAKER: 7 DR. BAKER:
8 A. Yes 8 A. Yes
9 COFFEY, Q.C. 9 COFFEY, QC.
10 Q. Iftheword "negative' did not appear in the 10 Q. What I’'m concentrating on hereisisthat your
11 report, it wouldn’t go to St. John's? 11 own--you weren't given to understand back in
12 DR. BAKER: 12 July we're using 30 and 10 as cut offs?
13 A. Wdl, now that you mentionit, yeah, the 13 DR. BAKER:
14 potential isthere, yes. 14 A. No, notin that particular memo, no, no.
15 COFFEY, Q.C. 15 COFFEY, Q.C.
16 Q. Becauseyour staff would have understood in 16 Q. No. Having gotten the 30/10 cut off memo,
17 June and that’ s what you were asked to do? 17 whichis what thisis, doyou know if in
18 DR. BAKER: 18 Carbonear there was any reassessment of how
19 A Um-hm. 19 we' ve approached this?
20 COFFEY, Q.C.. 20 DR. BAKER:
21 Q. Becausenegativeis not definedin June, it 21 A. Not to my knowledge, no.
22 just says negative? 22 COFFEY, Q.C.
23 DR. BAKER: 23 Q. Sowhatever had already been collected to be
24 A, Um-hm. 24 sent to St. John'sfor aparticular year had
25 COFFEY, Q.C. 25 aready gone and there wasno re, a that
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1 point, reassessment or reexamination? 1 today?
2 DR. BAKER: 2 DR. BAKER:
3 A. No, not to my recollection. 3 A. Aml awaretoday if they usedit? Well, in
4 COFFEY, Q.C.. 4 subsequent--we’ll be coming to it, I'm sure.
5 Q. Doctor, at the timein September of 2005 when 5 COFFEY, Q.C.:
6 you got this memo, the idea of this cutoff or 6 Q. Yes
7 utilizing this cutoff, of these two cutoffs as 7 DR. BAKER:
8 the definition of negative, did that actually 8 A. Insubsequent review of reports further down
9 come to your attention at the time, were you 9 the road, actually, a couple of years down the
10 actually aware of the - 10 road | did pick up some samplesthat were
11 DR. BAKER: 11 missed.
12 A. Beforethismemo? 12 COFFEY, Q.C.:
13 COFFEY, Q.C.: 13 Q. Okay. And thethird bullet here requests
14 Q. Yes. Now, beforethe memol takeit you 14 pathology report, original ER/PR dlides,
15 wouldn’t have even heard of this? 15 controls, H & E dide and paraffin block,
16 DR. BAKER: 16 that’ s very--that’s, in fact, identical -
17 A. No. 17 DR. BAKER:
18 COFFEY, Q.C.: 18 A. Standard, yes.
19 Q. After yougot the memo, though, is what I’'m 19 COFFEY, Q.C.:
20 asking about? 20 Q. Had happened before. And, Doctor, the
21 DR. BAKER: 21 reference herein the fourth bullet, "All ER
22 A. No, | wasn't, | wasn't aware. No, | wasn't 22 and PR performed on the Ventana System from
23 aware, | wasn't awarethat the parameters of 23 April 1, 2004, to August 9, 2005, will be
24 the definition of negative and positive had 24 referred to Mount Sinai for retesting"”.
25 changed in St. John'’s. 25 DR. BAKER:
Page 166 Page 168
1 COFFEY, Q.C.: 1 A. Uh-hm.
2 Q. Andthey were asking you to actually change or 2 COFFEY, Q.C.
3 adjuster your search pattern, your stat search 3 Q. "Youcan asoforward thesecasesto Barry
4 pattern? 4 Dyer".
5 DR. BAKER: 5 DR. BAKER:
6 A. Yes. Inthismemo they were, yes. 6 A. Uh-hm.
7 COFFEY, QC. 7 COFFEY, Q.C.
8 Q. Butwhat|’'m getting at is this second bullet 8 Q. What,if anything, did you understand about
9 didn’t jump out to you at all? 9 that, or theidesa, first of all, that they
10 DR. BAKER: 10 were going to retest the current--1"m sorry,
11 A. No,itdidn't. 11 the Ventana tested cases? When did you first
12 COFFEY, Q.C.: 12 become aware that that was going to happen?
13 Q. Didyou passthe memo itself on to your staff? 13 DR. BAKER:
14 DR. BAKER: 14  A. That was aso mentioned in a conversation with
15 A. No, | don’'t remember doing that. It wasina 15 Don Cook too, | think aswell, back when--in
16 verbal form. 16 his second call to me, that they were going to
17 COFFEY, Q.C.: 17 do some retesting of some of the ER/PR tests
18 Q. Doyou know if you told your staff about the 18 that went on the Ventana System during that
19 10 and 30 percent cutoffs? 19 period of time, and that would you kindly send
20 DR. BAKER: 20 them in aswell.
21 A. My recollectionisthat | did, but | can’'t be 21 COFFEY, Q.C.
22 100 percent certain. 22 Q. Didheexplainto you why that was?
23 COFFEY, Q.C. 23 DR. BAKER:
24 Q. Doyouknow if they used the 10 and 30 percent |24 A. Nothing in detail, no. He just requested that
25 cutoff in their own search, areyou aware 25 we send them in and they were going to do some
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1 verification on them, that's all. 1 Doctor, what was your understanding of what
2 COFFEY, Q.C.: 2 sorts of test the Ventana System was used for?
3 Q. Doctor, the next bullet, he sets out, Dr. Cook 3 DR. BAKER:
4 does, a suggested approach to concentrating on 4  A. For al immunohistochemical testing.
5 particular years. 5 COFFEY, Q.C.:
6 DR. BAKER: 6 Q. Butinyour own practise, the only IHC tests
7 A, Uh-hm. 7 being done were the ER/PR?
8 COFFEY, Q.C. 8 DR. BAKER:
9 Q. Doyouknow if that was followed in Carbonear 9 A. Correct.
10 or had you been - 10 COFFEY, Q.C.:
11 DR. BAKER: 11 Q. That you were ordering yourself?
12 A. Yes, | think that we concentrated on the 12 DR. BAKER:
13 sequence there, 1999 to 2004 first, and the-- 13 A Yes | justviewedit asanewer piece of
14 in that sequence, yes, although as | mentioned 14 machinery that was capable of doing all the
15 previoudly, there were some that we didn’t 15 IHC.
16 havein our possession becausethey were at 16 COFFEY, Q.C..
17 the laboratory in St. John's. 17 Q. Doctor, whilewe're on the topic now around
18 COFFEY, Q.C.: 18 thistime, thisis addressed to--well, it'son
19 Q. Yes 19 Health Care Corporation of St. John's
20 DR. BAKER: 20 letterhead?
21 A. So they may have put somethings out of 21 DR. BAKER:
22 sequence here. 22 A. Yes
23 COFFEY, Q.C. 23 COFFEY, Q.C.
24 Q. The reference here, Doctor, to laboratory 24 Q. Of coursg, the Health Care Corporation was no
25 medicine program for St. John’s hospitalsis 25 more at that point, but--because Eastern
Page 170 Page 172
1 currently undergoing a quality review process. 1 Health had come into being effective April 1,
2 DR. BAKER: 2 2005?
3 A. Uh-hm. 3 DR. BAKER:
4 COFFEY, Q.C.: 4 A. That'scorrect.
5 Q. "Pleasenote thefollowing changes', and he 5 COFFEY, Q.C.:
6 talks about the hold on reporting, and you had 6 Q. Whilewe'reonit, what if anything werethe
7 aready been aware of that from certainly a 7 changes at that time, April 1, and since then
8 phone call that we just looked at in August, 8 in your own position and in your work?
9 late August? 9 DR. BAKER:
10 DR. BAKER: 10 A. Wdl,asof April, | had a different reporting
11 A. Correct. 11 mechanism. Dr. Bob Williamswas coming into
12 COFFEY, Q.C.: 12 being as the vp of Medical Services around
13 Q. Andthesecond bullet here advises you that 13 that time, or very shortly after, so | was
14 St. John’'sis going to beusing Mount Sinai 14 responsible to himas Clinical Chief for
15 for current cases, and that you can elect to 15 medical services for therural avalon area. |
16 do so, and, in fact, you' vetold us you did? 16 was no longer the Medical Director, | was no
17 DR. BAKER: 17 longer the ACEOin charge of--although over
18 A. Uh-hm, yes. 18 that period, | was no longer the ACEO
19 COFFEY, Q.C.: 19 responsible for pharmacy and diagnostic
20 Q. "And the status of the Ventana System will be 20 imaging and laboratory services, but as |
21 determined when we review correlations of 21 said, there was an overlap period that may
22 ER/PR results from Mount Sinai and Montreal 22 have lasted probably over the summer before
23 General labs', and they’re "awaiting reports 23 some of those things started petering out. So
24 from medical and technical consultants before 24 | was essentially responsible to Dr. Bob
25 we operationalize the Ventana System". 25 Williams for the clinica side on the
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1 laboratory--and for the laboratory side, there 1 A Sorry.

2 was beginning areorganization there with-- 2 COFFEY, Q.C.

3 Mr. Terry Gulliver wastaking over as the 3 Q. Before Eastern Health came into being, had
4 Regional Director of Laboratory Medicine for 4 your responsibilities changed any as the
5 Eastern Health, and he wasin that position, | 5 Assistant CEO?

6 can't give you a specific time, but it was 6 DR. BAKER:

7 over the summer, | think probably, or early 7 A. No, | was gtill carrying al those
8 fall. Then in the fall, there was aso 8 responsibilities.

9 regional managers selected for the various 9 COFFEY, Q.C.:

10 levels of laboratory, biochemistry, 10 Q. And so as Assistant CEO then, you were
11 hematology, pathology. Barry Dyer took onthat |11 reporting to the CEO?
12 responsibility. Somy jurisdiction over the 12 DR. BAKER:
13 lab was limited at that particular pointin 13 A. Yes
14 time because | had aregiona director by the 14 COFFEY, Q.C.:
15 name of Terry Gulliver, and also regional 15 Q. Andthe clinical part of the lab was your
16 managers for each of the sections, so 16 responsibility, the technol ogists reported to
17 everything was fragmented. 17 you?
18 COFFEY, Q.C. 18 DR. BAKER:
19 Q. I'mgoingto ask you about that in terms of 19 A. Yes
20 that, so--and that changed? 20 COFFEY, Q.C.:
21 DR. BAKER: 21 Q. And you were responsible for diagnostic
22 A. Yes 22 imaging?
23 COFFEY, Q.C. 23 DR. BAKER:
24 Q. Began April 1st, 2005? 24 A. Yes.
25 DR. BAKER: 25 COFFEY, Q.C..
Page 174 Page 176

1 A. Notimmediately, but over the course of afew 1 Q. And the pharmacy?

2 months, yes. 2 DR. BAKER:

3 COFFEY, Q.C. 3 A. And pharmacy, yes.

4 Q. SoDoctor, before that then, as the Assistant 4 COFFEY, Q.C.:

5 CEO, up until the creation of Eastern Health, 5 Q. Anything else?

6 had your responsihilities changed? 6 DR. BAKER:

7 DR. BAKER: 7 A. Medical services.

8 A. Yes wdl, | wasnolongerincharge of the 8 COFFEY, Q.C.:

9 pharmacy and diagnostic imaging. 9 Q. Medica services, and medical services, |
10 COFFEY, Q.C.: 10 wanted to expand upon that at the time you
11 Q. lwasgoing to ask you when did that occur, 11 first mentioned it. So medical services
12 that no longer -- 12 involved all medical servicesin the hospital ?
13 DR. BAKER: 13 DR. BAKER:

14 A, Wdl, therewasaperiod of time, asl said, 14 A. All medical servicesin Carbonear Hospital, in
15 therewas adivulging of responsibilities, | 15 thelong term care facilities in Carbonear,

16 suppose, but that overlapped well into the 16 Interfaith and Harbour Lodge, the Old Perlican
17 fall probably. 17 Hospital, the Placentia Hospital, and the

18 COFFEY, Q.C.: 18 Whitbourne Clinic.

19 Q. Thisisafter April 1 of '05. 19 COFFEY, Q.C.:

20 DR. BAKER: 20 Q. So, in effect, al the physiciansworking in

21 A. Yes 21 those ingtitutionsin that regard reported to

22 COFFEY, Q.. 22 you?

23 Q. BeforeApril 1’05, first of al, I’'m going to 23 DR. BAKER:

24 ask you about that. 24 A. Yes, wewereatotal of about 60 physicians.
25 DR. BAKER: 25 COFFEY, Q.C..
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1 Q. Sosincethe creation then of Eastern Health, 1 A. No.
2 what’ s your current responsibility, what are 2 COFFEY, Q.C.
3 your current responsibilities, who do you 3 Q. And the doctorsin medical services that
4 report to, and who reports to you? 4 you're responsible for are the ones you've
5 DR. BAKER: 5 outlined?
6 A. Well, at the present time, | till have adua 6 DR. BAKER:
7 role, I'm clinical chief responsible for 7 A. Yes.
8 medical services, so my scope of 8 THE COMMISSIONER:
9 responsibility of medical services hasn’t 9 Q. Whichwas Carbonear?
10 changed alot asfar as my own jurisdiction in 10 DR. BAKER:
11 rural avalon. I’'mstill responsible for all 11 A. No, Carbonear and all the rural avalon.
12 the medical services for al the sites|’'ve 12 THE COMMISSIONER:
13 just mentioned; recruitment, retention, 13 Q. What used to be --
14 administrative things with physicians, 14 DR. BAKER:
15 meetings, all that sort of thing. Asfar as 15 A. Theold Avaon Health Care Institutions Board.
16 the laboratory, | still was--the pathologists 16 THE COMMISSIONER:
17 there, and the most recent--and up until April 17 Q. They till remained with you?
18 of this year, | still wasresponsible for 18 DR. BAKER:
19 clinical activity there, even though 19 A. Yes
20 administratively Terry  Gulliver had 20 THE COMMISSIONER:
21 jurisdiction over al the laboratories in 21 Q. Approximately 60?
22 Eastern Health. | still wason aday to day 22 DR.BAKER:
23 basisworking with the manager on site in 23 A. Approximately 60 physicians. That would be
24 dealing with any minor administrative issues 24 community physicians, specialists, and
25 or any clinical issuesthat arose on adaily 25 physicians salaried within the facilities.
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1 basis. If there wereissues that were of 1 COFFEY, Q.C.:
2 larger significance, then they would be 2 Q. And currently, Doctor, how much of your work
3 brought to the attention of Terry Gulliver or 3 day--your employment time or work time does
4 the actual regional managers of each of the 4 that take up?
5 sections. Somy role had been somewhat 5 DR. BAKER:
6 diminished. 6 A. About aquarter.
7 COFFEY, QC. 7 COFFEY, Q.C.
8 Q. Inyour continuing role as Clinical Chief -- 8 Q. A quarter.
9 DR. BAKER: 9 DR. BAKER:
10 A. Yes 10 A. Percentage-wise on paper, but in reality
11 COFFEY, Q.C.: 1 sometimes alot more.
12 Q. Do you have any relationship with the 12 COFFEY, Q.C..
13 pathologist or pathologistsin Clarenvile? 13 Q. Exhibit P-1287, please. Doctor, thisis afax
14 DR. BAKER: 14 on Avaon Hedth Care Institutions Board
15 A. No, | don't. 15 letterhead now indicated to be now part of
16 COFFEY, Q.C.: 16 Eastern Health. It comesfrom Carbonear.
17 Q. Who do they report to? 17 It'sto--fax coversheet to Dr. R. Williams,
18 DR. BAKER: 18 and it's from yourself as ACEO Medica
19 A. They report--they report to their Medical 19 Services, September 16, 2005. The number of
20 Director out there or their Clinical Chief out 20 pages being transmitted is seven, and it's
21 there. 21 typed here "As per your request”. If we look
22 COFFEY, Q.C. 22 at the next page, page two, it's a memorandum-
23 Q. Sothereare no pathologiststhat report to 23 -aFebruary 16th, 1998 memorandum from Dr.
24 you? 24 Khalifayou looked at earlier today.
25 DR. BAKER: 25 DR. BAKER:
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1 A. Uh-hm. 1 and certain peopleat the General Hospital
2 COFFEY, Q.C. 2 site. It's noted here when you go through,
3 Q. Andaswell on thefifth page of this exhibit 3 the thorough review of background, Rw, which
4 isa copy of the May 2nd, 2003, memorandum 4 would be Raobert Williams; a specific issues
5 from Dr. Ejeckam? 5 review, DC, Donald Cook, and questions whether
6 DR. BAKER: 6 we should notify all patientswho are being
7 A. Yes 7 retested.
8 COFFEY, Q.C. 8 DR. BAKER:
9 Q. Whichwelooked at earlier. Doctor, how isit 9 A. Uh-hm.
10 that you came to be faxing those two documents |10 COFFEY, Q.C.:
11 to Dr. Williams? 11 Q. Doctor, do you recall how it wasyou came to
12 DR. BAKER: 12 participate in this conference call?
13 A. Ithink it was probably the same day or the 13 DR. BAKER:
14 day prior | was having a conversation with Dr. 14 A. Actualy, Mr. Coffey, | don't even remember
15 Williams who then was my superior about some |15 participating in this conference call.
16 other issues that I--the issue escapes me, and 16 COFFEY, Q.C.:
17 the issue of the ER/PR came up just in 17 Q. Okay.
18 conversation ina casual way, and | just 18 DR. BAKER:
19 indicated to him about having the memos that 19 A. My name may be there asthe representative
20 were sent out in those two particular time 20 from Carbonear, but my recollection isthat |
21 frames. It seemed that he didn’'t have themin 21 never participated in this conference call.
22 his possession, and | said, Dr. Williams, do 22 COFFEY, Q.C.
23 you want me to send the copies in to you and 23 Q. Okay, | appreciate that these are his notes,
24 he said, yes, | would be grateful if you 24 they’re not yours.
25 would, and | just got my secretary to fax them 25 DR. BAKER:

Page 182 Page 184
1 into him just for hisinformation. 1 A Yes
2 COFFEY, QC. 2 COFFEY, QC.
3 Q. Doctor, did you have any further contact with 3 Q. Doyouthink, Doctor, that if you did actually
4 Dr. Williams about thisin September of 2005? 4 participate, you' d remember this?
5 DR. BAKER: 5 DR. BAKER:
6 A. No, not that I'm--no, not about this 6 A. Oh,for sure, yes. There was a period of time
7 particular issue, no, not that I can 7 when--I"'m not sureif | mentioned earlier,
8 recollect, no. 8 there was a period of time when | was getting
9 COFFEY, Q.C.: 9 faxes of meetings, particularly from the
10 Q. Exhibit P-0087, please. Doctor, these are 10 Newfoundland and Labrador Medical Association
11 some notes--well, it's a typed version of 11 and other areas, faxed to another fax machine
12 notes that Dr. Williams had made concerning a 12 within the hospital. How they got that
13 phone call or aconference call, October 4, 13 number, | don’t know, and | had the occasion
14 2005. It says, "This refersto a conference 14 on at least two or three occasions of finding
15 call with other regional boards; Central, 15 thefax in another area of the hospital the
16 Western", and the personnel are described, 16 day after the actual teleconference. So there
17 "Labrador, Carbonear”, yourself. 17 were two or three teleconferences that |
18 DR. BAKER: 18 missed.
19 A. Uh-hm. 19 COFFEY, Q.C.:
20 COFFEY, Q.C.: 20 Q. And so if this conference call occurred,
21 Q. Dr. Gary Baker. 21 you're saying, Mr. Coffey, | didn't
22 DR.BAKER: 22 participate in it?
23 A. Uh-hm. 23 DR. BAKER:
24 COFFEY, Q.C. 24 A. No, | have no recollection of it.
25 Q. St.John’'s, George Tilley and Susan Bonnell, 25 COFFEY, Q.C.:
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5 Q. Diditcrossyour mind at the time?

24 COFFEY, Q.C.:

17 general probably in my office one day after,

25 Q. Doctor, asthe summer goes oninto the fall,

Page 185 Page 187
1 Q. Doctor, oneof thetopics here is--the last 1 you would have understood that St. John’s was
2 one here isquestions of whether we should 2 making inquiries, doing some kind of an
3 notify all patients who are being retested. 3 investigation trying to ascertain what had
4 DR. BAKER: 4 happened?
5 A. Uh-hm. 5 DR. BAKER:
6 COFFEY, Q.C.: 6 A. | heard through the grapevine that there was
7 Q. | wantto ask you about that. By this point 7 going to be areview done of these--I think it
8 in time, early October, approximately 20 8 was referenced in one of the exhibits you gave
9 patients, breast cancer patientsa year, do 9 me.
10 you have any senseof how many were ER 10 COFFEY, Q.C.:
11 negatives now, | mean, in the sense of -- 11 Q. September 6th memo, | believe.
12 DR. BAKER: 12 DR. BAKER:
13  A. No, | don't. 13  A. Yes
14 COFFEY, QC. 14 COFFEY, QC.
15 Q. Intermsof the review identified -- 15 Q. Andwhat did you understand they were doing in
16 DR. BAKER: 16 that regard?
17 A. I didn'tdo areview of the actual numbers, 17 DR. BAKER:
18 no. 18 A. Just that they had brought some external
19 COFFEY, Q.C.: 19 consultantsin to review the processes that
20 Q. Doctor, did you ever have inthe summer of 20 were ongoing in St. John’sthat related to
21 2005 or the early fall of 2005 any 21 ER/PR testing and the machinery.
22 conversations with anybody about the idea of 22 COFFEY, Q.C.
23 whether or not--the issue of whether or not 23 Q. Doctor, wereyou ever told what the results of
24 patients should be told that their tissueis 24 al those investigations were?
25 being retested? 25 DR. BAKER:
Page 186 Page 188
1 DR. BAKER: 1 A. No, never.
2 A. No, | had no conversations with anybody about 2 COFFEY, Q.C.
3 that issue. 3 Q. Didyou ever inquire as to what they were?
4 COFFEY, QC. 4 DR.BAKER:

5 A. | had abrief conversation, and | don’t

6 DR. BAKER: 6 remember the specific time, with Oscar Howell
7 A. Itdid on oneoccasion crossmy mind. | was 7 after Oscar Howell had taken over. Thiswas
8 just wondering whether or not there was going 8 probably ayear and ahalf later, asto, you
9 to be contact of patients, but | didn’t have 9 know, what were the areas of concern in the
10 specific conversations with anybody expressing |10 reviews that were done, particularly with
11 my views. 11 referenceto the peer review of physicians,
12 COFFEY, Q.C.: 12 and the comments were very non-specific, there
13 Q. Anddoyou recall the context in which that 13 was just nothing of--1 didn't get any
14 occurred? 14 particular useful information. There was
15 DR. BAKER: 15 nothing that was said that was of any
16 A. It was just thinking about the issue in 16 importance to me as such, no.

17 COFFEY, Q.C.

18 you know, just--it was an ongoing issue over 18 Q. Sohe, ineffect, didn’t tell you what --

19 that summer of collecting of specimens and so 19 DR. BAKER:

20 on. It wason your mind and wondering what 20 A. What wasinthereports. | never saw acopy
21 was going on, and that thought just crossed my 21 of the report, | never requested a copy of the
22 mind about the patients, concern for the 22 report, and | didn’'t know what the content

23 patients. 23 was.

24 COFFEY, Q..
25 Q. Isthere any reason you didn’t request a copy
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1 of it? 1 Q. Andif they produced reports at that time, you
2 DR. BAKER: 2 haven’t seen those reports either?

3 A. No, no particular reason, no. 3 DR. BAKER:

4 COFFEY, Q.C.: 4 A. No, | haven't.

5 Q. Did you understand--did you have any 5 COFFEY, Q.C.:

6 understanding at the time that it was somehow 6 Q. Exhibit P-0630, please. Doctor, thisis a

7 confidential or protected in any manner? 7 series of e-mails of October 7, 2005. The

8 DR. BAKER: 8 first of them, just to put it in context for

9 A. No, noonerelayed that to me, no. | thought 9 you, isfrom Diane Smith toa number of
10 that the report was part of the processin St. 10 individuals. You'renot listed in the e-mail

11 John's and that in due course it would 11 grouping here, but it's a communique regarding
12 probably be given to me, or some results or 12 ER/PR testing and it says, "Please see

13 recommendations in that report, you know, 13 attached communique from Dr. Paul Gardiner,
14 highlighted to me. 14 Medical Director, Dr. H. Bliss Murphy Cancer
15 COFFEY, Q.C.: 15 Centre, regarding ER/PR testing issue. We ask
16 Q. Doctor, we know in the sense of the documents |16 that you ensure surgeonsin your area who
17 from witnesses here that the reports, 17 perform breast surgery receive a copy of this
18 certainly thefirst two reports, were done-- 18 communique”, and then the next e-mail at 5:27
19 examinations occurred or the investigations 19 that day from Diane Smith is to yourself, and
20 occurred in September of 2005. 20 the same topic, and it says, "Dr. Baker, Dr.
21 DR. BAKER: 21 Gardiner asked if you would ensure surgeonsin
22 A. Yes 22 the covering area are aware of the attached
23 COFFEY, Q.C. 23 communique. Thank you, Diane".
24 Q. Andthereportsfollowed in October/November, |24 DR. BAKER:
25 2005? 25 A, Uh-hm.

Page 190 Page 192

1 DR. BAKER: 1 COFFEY, Q.C.

2 A. Uh-hm. 2 Q. Andaswell Diane Smith forwards the series of
3 COFFEY, Q.C.: 3 e-mailsto Patricia Pilgrim and concludes her

4 Q. Haveyou had achance--since the Commission 4 comment to Ms. Pilgrim by saying, "Dr.

5 and these proceedings have begun, have you 5 Williams suggested we forward to Dr. Baker
6 actually seen Dr. Banerjee’'s or Trish 6 also".

7 Wegrynowski’ s reports? 7 DR. BAKER:

8 DR. BAKER: 8 A. Yes

9 A. No, | haven't seen thereportsin total. I've 9 COFFEY, Q.C:

10 just seen some of the recommendations or some 10 Q. Didyou receive thise-mail, this second e-

11 of the recommendations they made. 11 mail here?

12 COFFEY, QC:: 12 DR. BAKER:

13 Q. Doctor, sotothisday no onewithin Eastern 13 A. Yes, | think | did, yes.

14 Health has actually distributed those reports 14 COFFEY, Q.C.

15 to you? 15 Q. Andtheletter from Dr. Gardiner addressed to
16 DR.BAKER: 16 surgeons?

17 A. No. 17 DR. BAKER:

18 COFFEY, Q.C.: 18 A. Yes, | did.

19 Q. Doctor, you're aware that Ms. Wegrynowski and 19 COFFEY, Q.C.:

20 Dr. Banerjee returned to St. John'sin early 20 Q. Didyou distribute that letter?

21 2006, March? 21 DR. BAKER:

22 DR. BAKER: 22 A. | did. | persondly delivered it to both the

23 A. | only became aware of that recently, since 23 surgeons in our facility.

24 the start of the inquiry. 24 COFFEY, Q.C.

25 COFFEY, Q.C.: 25 Q. Didthesurgeonsat the time or subsequently
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Page 193 Page 195
1 have any questions for you? 1 Regional Medical Advisory Committeeand Dr.
2 DR. BAKER: 2 Williams.
3 A. No, they were aware of thetesting that was 3 DR. BAKER:
4 ongoing becausethey were familiar with-- 4 A Uh-hm.
5 well, they indicated to me that they were 5 COFFEY, Q.C.:
6 aware of the situationin St. John’s. They 6 Q. Andyou'relisted aspresent asare anumber
7 didn’t request any more information other than 7 of others. Doctor, there's another one,
8 that, and | gavethem acopy of theletter, 8 Regional Medical Staff meeting, minutes of 14
9 and they took it. 9 September, 2005, and then a letter of
10 COFFEY, Q.C.: 10 September 30th, 2005, advising Dr. Williams
11 Q. Haveyou ever,infact, discussed the matter 11 about a discussion that had taken place about
12 with the surgeons in any kind of detailed way? 12 his proposed structure of the medical staff
13 DR. BAKER: 13 under Eastern Health. There are anumber of
14 A. Notindetail, they seemed to--from comments 14 issues the medical staff have concerns about
15 that they have made asto "'l know what'sgoing |15 and they are included in that attached
16 on in St. John's, | know that there's 16 document.
17 retesting going on, you know, and | know about |17 DR. BAKER:
18 the issues and soon", that gave me an 18 A. Yes
19 indication that they were aware of what was 19 COFFEY, Q.C.:
20 happening. 20 Q. Doctor, page seven, there's an e-mail from
21 COFFEY, Q.C. 21 Faye Matthews to Dr. Williams indicating there
22 Q. Doctor, we've heard through evidence that The |22 had been an MAC meeting the night before, and
23 Independent newspaper on October 3rd, 2005, |23 finally, Doctor, at page one of the exhibit, a
24 published a story making this public. 24 letter of November 22nd, 2005, to yourself
25 DR. BAKER: 25 from Dr. Williams, copied toa number of
Page 194 Page 196
1 A Yes 1 individuals dealing with following up on your
2 COFFEY, Q.C: 2 correspondence of September 30th, relating to
3 Q. Doctor, after theletter became public, did 3 the proposed medical staff structure for
4 you receive any kind of contacts, were you 4 Eastern Health in the area--in rural avalon.
5 ever contacted by any patients or people on 5 DR. BAKER:
6 behalf of patients? 6 A. Avaon, yes.
7 DR. BAKER: 7 COFFEY, Q.C.
8 A. No. 8 Q. So, Doctor, | refer you to this because | want
9 COFFEY, Q.C.: 9 to ask you what has happened with respect to
10 Q. Makinginquiries about the status of -- 10 the MACin Carbonear since April, 2005, how
11 DR. BAKER: 11 has that worked?
12 A. Nothing came my way, no. 12 DR. BAKER:
13 COFFEY, Q.C.: 13 . It remains the same as it was before 2005.
14 Q. Ifwecouldlook at, please, Exhibit P-1328. 14 There' s been essentially no change. The MAC of
15 Doctor, just here--go to page 16, please, and 15 rural Avalon is still functioning in the same
16 just so the Commissioner has some sense of 16 manner with the same representatives from the
17 what else was going on inyour work world, 17 various disciplines within the hospital,
18 thisisamemo of July 19th, 2005, on Avalon 18 specialists and Gps. It still functions as it
19 Health CareInstitutions Board letterhead. 19 had before 2005. The actual Eastern Health
20 It's to members of regional and medical staff 20 regional structure, as was discussed in these
21 from the President of the Regional Medical 21 communications here, has not come into effect
22 Staff, referral of a meeting, and then, 22 yet.
23 Doctor, there are here a series of memorandums |23 COFFEY, Q.C.:
24 if we go back through the exhibit, and then at 24 Q. Andwhat arethe plansin that regard, if any,
25 page 13 of the minutes of ameeting of the 25 have they been --
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Page 197 Page 199
1 DR.BAKER: 1 complete, that all the patients had been
2 A. The plans are still ongoing. There were 2 identified and that they had been sent in.
3 meetings planned and meetings cancelled. They 3 COFFEY, Q.C.
4 hired anew Director of Medical Services, Dr. 4 Q. Sol take it then you would be awaiting the
5 John Guy, approximately ayear ago and he was 5 return of the results?
6 tasked to developing anew set of medical 6 DR. BAKER:
7 staff bylaws for Eastern Health. That process 7 A, Yes, of results, yes. Totheend of 2005 we
8 is still ongoing. And the actual structure of 8 hadn’t received any results back.
9 the medical staff structure for Eastern Health 9 COFFEY, Q.C.:
10 is still ongoing with no final draft or final 10 Q. Exhibit P-0670? And, Doctor, again these are
11 structure in place at the present time. 11 handwritten notes of Dr. Cook. Okay, |
12 COFFEY, Q.C.: 12 appreciate you wouldn’'t have seen these
13 Q. It'saworkin progress, | takeit? 13 before. But, there' s anote here midway down
14 DR. BAKER: 14 the page, October 31st, 2005, 11:30 am. Dr.
15 A Itis yes. 15 Cook writes, "Spoke to Gary Baker. Will send
16 COFFEY, Q.C.: 16 out addendum reports from Mount Sinai
17 Q. Doctor, I'm just going--first, perhaps, 17 Hospital," "MSH" Mount Sinai Hospital, "to Dr.
18 Registrar, Exhibit P-2201. Thisisamemo of 18 Baker. Dr. Baker will haveto enter into his
19 December 2nd, 2005, it's to a number of 19 own system and follow up with administration
20 individuals, pathol ogists outside St. John'’s, 20 on how to handle them. Gave him KaraLaing's
21 really. You're listed as the second one. 21 name, Heather Predham and Bob Williams." See
22 It'sfrom Barry Dyer. The subject is"ER/PR 22 that?
23 Retesting." He writes, "Please forward me a 23 DR. BAKER:
24 completelist of al patient specimens that 24 A. Yes, | seethat.
25 have been sent in for ER/PRretesting. The 25 COFFEY, Q.C.:
Page 198 Page 200
1 purpose isto cross reference to ensure that 1 Q. Okay. Do yourecal that conversation with
2 al specimens shipped have been received by 2 Dr. Cook?
3 our laboratory." Now, Doctor, did you send in 3 DR. BAKER:
4 or respond to this, do you know, did you or 4 A |recal the conversation, the first part of
5 your staff? 5 the conversation, | recall him indicating to
6 DR. BAKER: 6 me that he would be sending addendum reports
7 A, | passed it dongto my staff. | assume that 7 and then | would have to incorporate them into
8 it was sent. 8 my own system. And that is what we did when
9 COFFEY, Q.C.: 9 we did eventualy receive them. | don't
10 Q. Didyou hear anything further about it that 10 remember the portion about Kara Laing, Heather
11 you recall? 11 Predham, Bob Williams. Maybe he did say it, |
12 DR. BAKER: 12 just don’'t remember.
13 A. No, nothing at all. 13 COFFEY, Q.C.:
14 COFFEY, Q.C.: 14 Q. Doctor, so then, you know, having done the
15 Q. So, Doctor, by then the beginning of December |15 searches at thetime in 2005, identify the
16 of 2005 from your perspective in relation to 16 patients and the material, send it off and
17 Carbonear what wasthe status of identifying 17 you' re awaiting results?
18 patients who were affected by thisin terms of 18 DR. BAKER:
19 to be retested? 19 A. Yes
20 DR. BAKER: 20 COFFEY, Q.C..
21 A. Intermsof completion? 21 Q. Youunderstood that you' d be getting reports?
22 COFFEY, Q.. 22 DR. BAKER:
23 Q. Yes 23 A Yes
24 DR. BAKER: 24 COFFEY, Q.C..
25 A. Inmy view the completion had--the processwas |25 Q. A report or reports on the retests?
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Page 201 Page 203
1 DR. BAKER: 1 A. No,lwasn't. |didn’treceive any results
2 A. Correct. 2 from the retesting until February, probably
3 COFFEY, Q.C: 3 sometime February or the following year, 2006.
4 Q. And would have to enter them inyour own 4 My processfor handling themwas | would
5 system? 5 receive the report back from primarily in the
6 DR. BAKER: 6 beginning it was Don Cook. Hewas doing an
7 A Yes 7 addendum report on his system in there based
8 COFFEY, Q.C.: 8 on the reports that he was getting back from
9 Q. How about the notification of patients? 9 Mount Sinai. They would include the retesting
10 DR. BAKER: 10 status of the patient as far as ER/PR status.
11 A. I wasn'tinvolved in notification of patients. 11 | would take that report, incorporate it into
12 COFFEY, Q.C. 12 my own original report as an addendum and make
13 Q. Who was to beinvolved in that in your 13 surethat copiesof that were sentto the
14 hospital ? 14 attending surgeon who wasinvolved with the
15 DR. BAKER: 15 patient originally and also tothe cancer
16 A. Therewas no one--at this pointin timewe 16 clinic for the file, for the patient on the
17 were part of the Eastern Health overall and it 17 file.
18 was my understanding that it was part of the 18 COFFEY, Q.C::
19 processin St. John'sthat patients would be 19 Q. Soyou, beginningin February, 2006 on the
20 notified. 20 retested patients, you would get for each
21 COFFEY, Q.C. 21 individual patient who was retested, you'd get
22 Q. Wasthat ever - 22 areport from Don Cook?
23 DR. BAKER: 23 DR. BAKER:
24 A. By the quality assurance people, you know - 24 A. Yes.
25 COFFEY, Q.C. 25 COFFEY, Q.C.:
Page 202 Page 204
1 Q. Was that ever talked about, actualy 1 Q. Andwhat form, what sort of aform wasit?
2 explicitly talked about? 2 DR. BAKER:
3 DR. BAKER: 3 A Itwasa Meditech form, eight and a half by
4 A. No,itwasn't explicitly talked about, but it 4 eleven form with the patient’s information
5 was just my understanding. 5 and, you know, and just the retest information
6 COFFEY, Q.C.: 6 ER/PRresults, you know, positive, so much
7 Q. That the quality assurance, Heather Predham? 7 percentage, negative, you know.
8 DR. BAKER: 8 COFFEY, Q.C.:
9 A Yes 9 Q. Soyouwould take that yourself, then you took
10 COFFEY, Q.C.: 10 each of those reports?
11 Q. And the group she waswith would be attending |11 DR. BAKER:
12 to the patient notification? 12 A Yes
13 DR. BAKER: 13 COFFEY, Q.C.:
14 A. Yeah, because we wereall part of Eastern 14 Q. Andintothe-
15 Health region an any patients from Eastern 15 DR. BAKER:
16 Health would be contacted to that area. 16 A. Andl passed it aong to my secretary. She
17 COFFEY, Q.C.: 17 would transcribe it into our own system under
18 Q. Wereyou given any understanding about, well, 18 the previous--the origina report as an
19 first of all, patients whose tests, retest 19 addendum and | would sign them out and then
20 results didn’t change? 20 the reports, as addended, would be sent on to
21 DR. BAKER: 21 the attending surgeon and also a copy would be
22 A. No. 22 sent immediately to the cancer clinic for
23 COFFEY, Q.C.: 23 inclusion in the patient’ s file.
24 Q. Asto how that wasto be handled, you - 24 COFFEY, Q.C.
25 DR. BAKER: 25 Q. Now Doctor, we have heard evidence about a
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Page 205 Page 207

1 tumour panel, physician review panel. It's 1 Q. Anddidyou receive acopy of this?

2 been called different names. 2 DR. BAKER:

3 DR. BAKER: 3 A ldid, yes

4 A. Yes 4 COFFEY, QC.

5 COFFEY, Q.C.: 5 Q. Anditindicates"we have received most of the
6 Q. Whendid you first become aware of that, the 6 results from Mount Sinai regarding ER/PR
7 existence of such a panel? 7 review process. The results from Mount Sinai
8 DR. BAKER: 8 were issued on Excel spreadsheets. | will be

9 A. Inthe spring of 2006, | became aware that 9 issuing individual reports on patients and

10 there was atumour panel that were reviewing 10 submitting these to you at your respective

11 the conversions and seeing what impact those 11 sites. When you receive these reports, please
12 conversions would have on the patient’s 12 ensure they are incorporated in your hospital
13 further treatment. 13 information and the laboratory information
14 COFFEY, Q.C.. 14 systems. | expect you will be receiving the
15 Q. How did that come to your attention, Doctor? 15 first of thesereports within the next two

16 DR. BAKER: 16 weeks."

17 A. That cameto my attention, it was one day that 17 If we could look, please, at Exhibit P-

18 asecretary from St. Clare’'s, Dr. Don Cook’s 18 1976? Thisisan unsigned copy, but check
19 secretary, had a conversation with my 19 marked copy of that same memo, and here, in
20 secretary and asked for original reportson a 20 theright-hand side, there’sa handwritten
21 number of patients who had been retested and 21 note by Dr. Cook. "Spoke to Gary Baker,
22 they wanted them for the tumour panel, and 22 February 9th" and it’s probably "Paul Neil,
23 then | knew the existence of the tumour panel. 23 Wednesday, February 10th, ensuring they got my
24 COFFEY, Q.C. 24 memo.” So Dr. Cook, apparently took the
25 Q. Sodidyou make any inquiries about - 25 trouble--do you recall him taking the trouble

Page 206 Page 208

1 DR.BAKER: 1 to ensure that you had received his memo?

2 A. Thepanel afterwards? 2 DR. BAKER:

3 COFFEY, Q.C. 3 A. That | got the memo, yes.

4 Q. Yes 4 COFFEY, QC.

5 DR. BAKER: 5 Q. Doctor, in the meantime, you' d been utilizing
6 A. No, |just understood it tobe a review 6 Mount Sinai?

7 process of each of the individual patientsto 7 DR. BAKER:

8 determine, you know, what if any change in 8 A Yes

9 treatment there would be for each individual 9 COFFEY, Q.C.:

10 patient. 10 Q. How aretheresultsfrom Mount Sinai handled?
11 COFFEY, Q.C.. 11 Did they come by fax and then -

12 Q. Now there aretumour panel letters. We've 12 DR. BAKER:

13 seen some of those, okay. Have you ever seen 13 A. They come back in the standard format that
14 or received letters from the tumour panel? 14 Mount Sinai is using. They're faxed--the
15 DR. BAKER: 15 report is first faxed to my fax machinein

16 A. Notto my recollection, no. 16 pathology, and that fax copy istaken and

17 COFFEY, Q.C.: 17 incorporated into the report, same as these

18 Q. Exhibit P-1091. Doctor, thisisamemo dated 18 would have been, as an addendum to the
19 February 1st, 2006. It’sfrom Dr. Cook. It's 19 original pathology report, and entered word
20 addressed to a number of individuas, 20 for word, no changes at al, and we provide a
21 including yourself here, therein the middle, 21 copy to the surgeon, attending surgeon, and
22 right here. 22 also we providethe actual original report

23 DR. BAKER: 23 from Mount Sinai to the Cancer Clinic, because
24 A. Yes, yes. 24 at one point, there were some problems with
25 COFFEY, Q.C.: 25 transcription that we received aletter about
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1 from Dr. Laing, | think it was, and she asked 1 on patients that arenot referred will be
2 us to--but we had been doing that previousto 2 destroyed by our new patient referral booking
3 that point intime. So therewas no issue 3 clerks. Wewill not be sending back reports
4 with us. 4 to you. Having the faxed origina Mount Sinai
5 COFFEY, Q.C.: 5 ER/PR and HER2/neu reports ensures thereis no
6 Q. Exhibit P-1591. Doctor, thisisan e-mail of- 6 discrepancy between the Newfoundland
7 -well, it’s actually--there are two e-mails, 7 pathologist’s report and the original Mount
8 but the first of them, March 29th, 2006, from 8 Sinai report. Sometimes there may be typos or
9 Nash Denic toa number of individuals. | 9 clerical errorsin these reportsthat are

10 believeyou're - 10 inconsistent with the original Mount Sinai

11 DR. BAKER: 11 report. We have discovered three such cases

12 A. I'mthere, yes. 12 to date inthe HER2/neu reports. We have

13 COFFEY, Q.C.: 13 informed our new patient booking clerks that

14 Q. Your name's buried in there somewhere. 14 al reports will be faxed to them. They will

15 DR. BAKER: 15 shred any reports that are not Cancer Clinic

16 A. Ontop. 16 patients and will distribute the other reports

17 COFFEY, Q.C.: 17 to the appropriate oncologist when they

18 Q. Yes, actualy, you're thethird onein. It 18 arrive," and she talks about contact people.

19 reads, "there has been some confusion from the 19 Doctor, the reference hereto typos or

20 Cancer Clinic who the reports from Mount Sinai |20 clerical errors, are you aware of any

21 Hospital should go to. Therefore, the Cancer 21 involving Carbonear? I’ m not suggesting there

22 Clinic will be sending a letter to all 22 have been.

23 pathology lab directors outlining the 23 DR. BAKER:

24 directions how the ER/PR and HER2/neu reports 24 A. Notthat I'mawareof. Theprocess that |

25 from the Mount Sinai Hospital should be 25 would take when these were being--well,

Page 210 Page 212

1 handled. In the meantime, if you have 1 transcribed by my secretary, she would use the
2 questions, you can call Dr. Joy McCarthy," at 2 original from Mount Sinai and transcript word
3 aparticular phone number. Signed Nash Denic. 3 for word into the system as addendum on the
4 Bring up, please, Exhibit P-2335. This 4 original report. She would pass the Mount
5 isaletter of April 5th, 2006 to directors of 5 Sinai report back to me when | was signing out
6 pathology. You'relisted there, the last one. 6 the addended report and | would verify on the
7 DR. BAKER: 7 screen the content of the addendum with the
8 A Yes 8 original report before signing out.
9 COFFEY, Q.C. 9 THE COMMISSIONER:

10 Q. Youreceived acopy of this, Doctor? 10 Q. Mr. Coffey, wherever you can find a spot.

11 DR. BAKER: 11 COFFEY, QC.

12 A |did,yes. 12 Q. Okay, yes, Commissioner. Doctor, in terms of

13 COFFEY, Q.C.: 13 dealing with then the grouping of or group of

14 Q. Andl takeit thisis theletter from Dr. 14 reports, the reports that came back from Mount

15 Laing you just alluded to, referred to just a 15 Sinai in February 2006, first group you

16 moment ago? 16 received, after you' d addressed them, get them

17 DR. BAKER: 17 from Don Cook and you'd do what you've

18 A. Yes 18 indicated you did with them, how long did that

19 COFFEY, Q.C.: 19 process take?

20 Q. Andshewrites, "thisis aletter to request 20 DR. BAKER:

21 that all ER/PR and HER2/neu reportsfrom Mount |21 A. From beginning to end?

22 Sinai Hospital in Toronto be faxed to the 22 COFFEY, Q.C:

23 Cancer Clinic. Werealizethat you are not 23 Q. Yes,in termsof that, after--from February

24 necessarily aware if a patient has been 24 '06, when did that end or when did they -

25 referred to the Cancer Clinic or not. Reports 25 DR. BAKER:

Page 209 - Page 212
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14 COFFEY, Q.C.

15 Q. And Doctor, in terms of the ER/PR issue, in
16 the sense of the retesting issue, what’ s your
17 next recollection of anything involving
18 yourself?

19 DR. BAKER:

20 A. ER/PR issue, in reference to finding more
21 report?

22 COFFEY, Q..

23 Q. Andthat came up eventually?

24 DR. BAKER:

25 A, Yes

Page 213 Page 215
1 A. | can recollect ill receiving reports up 1 COFFEY, Q.C.
2 until April, maybe April, May, odd ones, yeah. 2 Q. Butin particular, we understand that there
3 COFFEY, Q.C.: 3 was a presentation in thefall of 2006. Do
4 Q. Of 2006? 4 you recall that?
5 DR. BAKER: 5 DR. BAKER:
6 A. Yeah. Most of them cameinthe timeframe 6 A. Yes. Therewas apresentation that | was
7 around February, March and so on, but there 7 invited to whereby -
8 was the occasional one that came later. 8 COFFEY, Q.C.:
9 COFFEY, Q.C.: 9 Q. Okay. What I’m going to do then, if we could
10 Q. AndDoctor, your handling of those reports, 10 take that up right after lunch then.
11 would you have been aware of whether or not 11 DR. BAKER:
12 any particular patient was or wasn't being 12 A. Sure, okay.
13 panelled? 13 COFFEY, Q.C.:
14 DR. BAKER: 14 Q. That'swherewe Il begin and then continue on
15 A. No, | wouldn’t. | wouldn't begiven any 15 to the conclusion.
16 indication at all. 16 DR. BAKER:
17 COFFEY, QC. 17 A. Grest, yes.
18 Q. Soas longasyou got areport from Donald 18 COFFEY, Q.C.:
19 Cook - 19 Q. Thank you.
20 DR. BAKER: 20 DR. BAKER:
21 A. Yes 21 A. Thank you.
22 COFFEY,Q.C. 22 THE COMMISSIONER:
23 Q. - about the Mount Sinai retest results, you 23 Q. We'll meet at 2:05.
24 did - 24 COFFEY, Q.C.:
25 DR. BAKER: 25 Q. Thank you, Commissioner.
Page 214 Page 216
1 A. | madesureit wasincorporated into my system 1 (LUNCH BREAK)
2 and the appropriate people in my system 2 THE COMMISSIONER:
3 notified. 3 Q. Pleasebeseated. Mr. Coffey.
4 COFFEY, QC. 4 COFFEY, QC.
5 Q. Andthe panelling processand panel letters 5 Q. Thank you, Commissioner. Doctor, just before
6 was something separate? 6 the lunch break, we touched on the
7 DR. BAKER: 7 presentation in November 2006.
8 A. They were separate. They were distinct to the 8 DR. BAKER:
9 St. John's area. It was being done on, | 9 A. Correct, yes.
10 suppose, a province widebasis onall the 10 COFFEY, Q.C.:
11 ER/PRS that were being retested and | felt 11 Q. Doctor, what do you recall about how you
12 that obvioudy it was being handled 12 became aware of it and did you participate and
13 appropriately in there. 13 what happened generally?

14 DR. BAKER:

15 A. | canremember aphone call, and probably an
16 e-mail aswell, coming from Dr. Nash Denic’'s
17 office, regarding a meeting that was scheduled
18 for November to give an overview and update of
19 the progress that was made in relation to

20 ER/PRtesting and the improvement that they
21 madein the system, and just to give some

22 background asto where they were at that

23 particular point in time.

24 COFFEY, Q..
25 Q. Anddidyou participatein that?
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Page 217 Page 219
1 DR.BAKER: 1 improvements they’ve madein thelab, what
2 A. Yes | droveto St. John's and participated in 2 quality control things they’ve instituted.
3 person at the Health Science Centre, in the 3 They referenced the externa reviews, but
4 auditorium. 4 didn't giveany detail about them, to my
5 COFFEY, Q.C.: 5 recollection, but just and thenthey just
6 Q. Okay, so rather than use the video 6 highlighted improvement that they made into
7 conferencing route, you just drove into St. 7 the lab in the immunohistochemistry section up
8 John' s? 8 to that point in time.
9 DR. BAKER: 9 COFFEY, Q.C.
10 A. And participated, yes. 10 Q. Doctor, did you ask any questions at the time,
11 COFFEY, Q.C.: 1 do you recall?
12 Q. Andwherewasit held, do you recall? 12 DR. BAKER:
13 DR. BAKER: 13 A. No, there was--no, | don’t think there was any
14  A. At the Health Science Centre auditorium, 14 questions asked at al. The presentation went
15 General Hospital. 15 on as scheduled and | don’t remember anybody
16 COFFEY, Q.C.: 16 asking any questions at the end, tell you the
17 Q. And the attendance, how many? 17 truth.
18 DR. BAKER: 18 COFFEY, Q.C.
19 A. I'dsay 30 people. 19 Q. Okay. Doctor, the Commissioner at times has
20 COFFEY, Q.C.: 20 heard references to, of course, false
21 Q. Okay, and generaly physicians? 21 negatives, many references to that.
22 DR.BAKER: 22 Occasionally references to false positives.
23 A. Physicians, some administrative people, 23 DR. BAKER:
24 laboratory administrative people, senior 24 A. Yes.
25 administration. There was alawyer there too, 25 COFFEY, Q.C.:
Page 218 Page 220
1 aswell, but I don’t know the name. 1 Q. Doyou know if there were any cases from your
2 COFFEY, Q.C.: 2 areathat involved false -
3 Q. And Daoctor, did anyone come in from Carbonear 3 DR. BAKER:
4 Hospital with you, anyone else? 4  A. I'vebeen shown an exhibit and | was shown it
5 DR.BAKER: 5 actually in my examination back last November
6 A. No,just myself. 6 aswell by yourself, Mr. Coffey.
7 COFFEY, QC:: 7 COFFEY, Q.C.
8 Q. Doctor, what doyourecal aboutit? What 8 Q. Whenwewereinterviewing you?
9 format did it take? Who presented? 9 DR. BAKER:
10 DR. BAKER: 10 A. Yes, that'sright. You showed me an example.
11  A. Itwasjust ageneral format, overview of-- 11 It was the first time | had seen that one.
12 first of all, Dr. Ford EIms, | think was the 12 COFFEY, Q.C.:
13 first speaker and he gavejust a genera 13 Q. Whilewe reon it, Exhibit C-0224. Daoctor,
14 overview of immunohistochemistry, the 14 thisis alaboratory report, well, a pathology
15 principles behind it. Dr. Cook spoke about 15 report of a particular patient. The
16 the presentation of the first case, the index 16 information is redacted, the patient’s
17 case, and how it came tolight, and the 17 personal information.
18 testing that was undertaken and the retesting 18 DR. BAKER:
19 at Mount Sinai, not in great detail, but just 19 A. Yes.
20 an overview of things. KaraLaing, | think, 20 COFFEY, Q.C.
21 spoke about some issues aswell, and | really 21 Q. But at the bottom of the page, the reference,
22 can't remember theissues that she spoke 22 it says"Dr. Baker's case. False positive on"
23 about. Nash Denic spoke aswell, | think, but 23 a particular surgical number or specimen
24 it was just ageneral overview of things and 24 number, and it goeson from there talking
25 where they were to this date, what 25 about "ER and PR negative on original and
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Page 221 Page 223
1 repeat from Mount Sinai however, on met to the 1 know why this was done, but the actual ER/PR,
2 node, Baker reports 70 percent ER/PR, 70 2 the original ER/PRWas on the primary lesion
3 percent on Ventana. Cook and Carter reviewed 3 and it actually was verified by the repeat at
4 and found ER less than five percent." 4 Mount Sinai as being the same.
5 DR. BAKER: 5 COFFEY, Q.C.
6 A. Um-hm. 6 Q. Yes, and so that information, have you--you've
7 COFFEY, Q.C.: 7 learned that, what, since, what you just told
8 Q. Sothe firsttimeyou becameaware of this 8 -
9 yourself waswhen you wereinterviewed by 9 DR. BAKER:
10 myself and Ms. Chaytor in November of 2007? |10 A. Wéll, | was shown thisagain in my preparation
11 DR. BAKER: 11 for coming here.
12 A. That'scorrect. 12 COFFEY, Q.C.:
13 COFFEY, Q.C.: 13 Q. Okay, and you made inquiries?
14 Q. Didyou make any inquiries about it afterward? |14 DR. BAKER:
15 DR. BAKER: 15 A. | hadn't seen it since last November, and so |
16 A. No, | didn't. No, | didn't. 16 went to my office and researched the actual
17 COFFEY, Q.C.: 17 tissue and the actual reports.
18 Q. Soif there was something involving a patient 18 COFFEY, Q.C.:
19 that at one point you had done a report for 19 Q. Inrelationto this particular patient?
20 and Dr. Cook, and | believe that’s probably 20 DR. BAKER:
21 his handwriting, and/or Dr. Carter arrived at 21  A. YEes, correct.
22 some conclusions about them having been a 22 COFFEY, Q.C.
23 false positive involved here, it wasn't 23 Q. Andyou'retelling the Commissioner about this
24 brought to your attention? 24 note, the initial note here, there's a
25 DR. BAKER: 25 reference, thewords are handwritten here
Page 222 Page 224
1 A. No,itwasn't. Could | make a point about the 1 "false positive." Your understanding, that
2 report? 2 relates to the primary breast lesion sample?
3 COFFEY, QC. 3 DR. BAKER:
4 Q. Sure, you certainly can, Doctor. 4 A. Yes
5 DR. BAKER: 5 COFFEY, Q.C.
6 A. Onthe bottom, in the handwriting, which | 6 Q. Andhowever, the node specimen, adifferent
7 assume you indicated was Dr. Cook’s, he's 7 one?
8 referencing there, in the second line, 8 DR. BAKER:
9 "primary breast lesion, ER and PR negative on 9 A Yes
10 original,” which to me, the original would be 10 COFFEY, Q.C.:
11 my original report. 11 Q. You had, inchecking now, you've ascertained
12 COFFEY, Q.C.: 12 that yes, you had reported that asErR 70
13 Q. Yes 13 percent positive?
14 DR. BAKER: 14 DR. BAKER:
15 A. Andrepeat from Mount Sinai wasalso, I'm 15 A, Um-hm.
16 assuming from the same sentence, would be have |16 COFFEY, Q.C.:
17 been reported as ER/PR negative. | think that 17 Q. And-
18 would become apparent if he saw the actua 18 DR. BAKER:
19 report from Mount Sinai. The actual 19 A. Andarepeat indicated--or areassessment by
20 information regarding a false positive wasin 20 Dr. Cook and, | think, Dr. Carter indicated
21 reference to atotally different specimen. It 21 that it waslessthan one or something, less
22 was lymph node from this lady that was 22 than five.
23 removed, | think, probably several months 23 THE COMMISSIONER:
24 later and we don’'t usually do ER/PR on lymph 24 Q. Now, just make sure | understand.
25 nodes unless specifically requested. | don’t 25 COFFEY, Q.C.
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Page 225 Page 227

1 Q Yes 1 A. That'sright.

2 THE COMMISSIONER: 2 COFFEY, Q.C.

3 Q. lunderstood your explanation to be that in 3 Q. Okay.

4 the case of this particular patient, there 4 DR.BAKER:

5 were ER/PR tests done on two different 5 A. | would assume that thiscameto light only

6 specimens? 6 because it created some confusion in the

7 DR. BAKER: 7 patient’ s chart as one being positive and one

8 A. Correct. 8 being negative.

9 THE COMMISSIONER: 9 COFFEY, Q.C.
10 Q. The second being the lymph nodes? 10 Q. Sure. Now, Doctor, if I could, bring up,
11 DR.BAKER: 11 please, Exhibit P-2272, and Doctor, that's
12 A. Correct. 12 2270. 2272, please. Thank you, Registrar.
13 THE COMMISSIONER: 13 Thank you very much. Now Doctor, page two of
14 Q. Andthereference to false positive relates to 14 thisis an e-mail from Dr. Denic, Nash Denic,
15 the test done on the lymph nodes, not on the 15 May 31st, 2007 to Judy Thomas, but there are a
16 first test? 16 number of attachments here. Y ou can see them
17 DR. BAKER: 17 described.
18 A. Correct. 18 DR. BAKER:
19 THE COMMISSIONER: 19 A. Yes
20 Q. And on thefirst test, your opinion was 20 COFFEY, Q.C.:
21 confirmed by Mount Sinai? 21 Q. Seethemthereinthis. Now Doctor, I'll use
22 DR.BAKER: 22 thisas abasisthen for my next question.
23 A. Correct. 23 After the presentation in November 2006, what
24 COFFEY, Q.C. 24 was your next involvement in ER/PR? And in
25 Q. Theprimary breast lesion, yes. 25 particular, perhaps to assist you, we

Page 226 Page 228

1 THE COMMISSIONER: 1 understand that in late 2006, there were plans

2 Q. Yes 2 to reingtitute ER/PRtestingin St. John's,

3 COFFEY, Q.C: 3 beginning early in 2007.

4 Q. Andthelymph nodeisthe onethat it would be 4 DR.BAKER:

5 classified as afalse positive? 5 A. That'scorrect, yes.

6 DR. BAKER: 6 COFFEY, Q.C.

7 A. Yes, but the treatment of the patient would 7 Q. And then happened, we gather, in February

8 have been assessed on the primary breast 8 2007. Were you consulted about that?

9 lesion. 9 DR.BAKER:
10 COFFEY, Q.C. 10  A. No, | cameto know, from the November meeting,
11 Q. Primary breast. But even in relation to that, 11 that there were plansto reingtitute the ER/PR
12 that particular aspect of the matter, the fact 12 testing in St. John’s with a target date
13 that Doctors Cook and Carter had apparently 13 somewhere in early 2007. | gathered from the
14 come to this conclusion about the lymph node - 14 conversation that it was going to restricted
15 DR. BAKER: 15 to St. John’'sinitialy, tothe St. John's
16 A. Yes. 16 hospitals, and not initially offered to
17 COFFEY, Q.C. 17 outside hospitals, even though Carbonear and
18 Q. - specimen being a false positive, was not 18 Clarenville were part of Eastern Health at the
19 brought to your attention by anyone until - 19 time. So we weren't offered any--we continued
20 DR. BAKER: 20 to send out ER/PRS to Mount Sinai.
21  A. No. 21 COFFEY, Q.C.:
22 COFFEY, Q.C. 22 Q. And then what happened?
23 Q. - you had cause, as a result of your 23 DR. BAKER:
24 interaction with us, to investigate that? 24  A. Therewas no offer to have ER/PRS from our
25 DR. BAKER: 25 area sent in until, it was December of 2007.
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Page 229 Page 231
1 COFFEY, Q.C. 1 Q. Uptothen May of 2007, had anyone offered to
2 Q. Okay,and!'ll cometo that in amoment. So 2 provide you with kind of an overal summary
3 in terms of the next--having left the meeting 3 for Carbonear?
4 or the presentation in November, you 4 DR.BAKER:
5 understood they would reinstitute the testing 5 A. No, | never received a summary.
6 in St. John’s? 6 COFFEY, Q.C.:
7 DR. BAKER: 7 Q. Okay. Did you prepare one yourself?
8 A. Yes 8 DR.BAKER:
9 COFFEY, Q.C.: 9 A. No,Ididn't.
10 Q. Butit wouldn't involve Carbonear, at least 10 COFFEY, Q.C.:
11 initially? 11 Q. UptoMay of 2007, had anyone ever asked you
12 DR. BAKER: 12 "are you certainthat that's all of the
13  A. Yes. 13 patients? Y ou, in Carbonear, have captured al
14 COFFEY, Q.C.. 14 the patients?'
15 Q. AndER/PR testing in Carbonear continued on 15 DR. BAKER:
16 through Mount Sinai? 16 A. No, | don't remember that comment coming my
17 DR. BAKER: 17 way.
18 A. Correct, yes. 18 COFFEY, Q.C.:
19 COFFEY, Q.C. 19 Q. I'mnot suggesting anyone did, I’'m just asking
20 Q. Weunderstand that, interms of the ER/PR 20 you if anyone asked you that.
21 matter, of course, it became a matter of some 21 DR. BAKER:
22 public notoriety in May of 2007. 22 A. No, | don't remember any comment coming my way
23 DR. BAKER: 23 in that regards.
24  A. Correct. 24 COFFEY, Q.C.:
25 COFFEY, Q.C.: 25 Q. Doctor, when welook here on the screen -
Page 230 Page 232
1 Q. Andat that time, up to that point, what was 1 DR.BAKER:
2 the status of ER/PR matter in Carbonear, from 2 A Yes
3 your perspective as the pathologist there? 3 COFFEY, Q.C.
4 What did you understand the status of it was 4 Q. -youll seethisis a--the memorandum below
5 overal? 5 it, it'sto pathologists in Newfoundland.
6 DR. BAKER: 6 It'sfrom Dr. Denicand Dr. Carter, and it's
7 A. Wejust continued to send our samplesto Mount | 7 re: breast pathology and he begins by saying
8 Sinai. 8 "please find enclosed a number of evidence
9 COFFEY, Q.C.: 9 based policiesin current use at the St.
10 Q. Andany investigation of it? 10 John's hospitals of Eastern Health. These
11 DR. BAKER: 11 policies refer to the grossing and reporting
12 A. No, inwhat respect? 12 of breast specimens. These policies directly
13 COFFEY, Q.C.: 13 address itemsthat were identified in the
14 Q. Inthe senseof what might have caused the 14 recent ERreview as possible contributing
15 problem or causes of the problem? 15 factors" and then it goes on from there, okay?
16 DR. BAKER: 16 DR. BAKER:
17 A. No, not to my recollection, no. 17 A, Yes
18 COFFEY, Q.C.: 18 COFFEY, Q.C.:
19 Q. Doctor, theresultsfor Carbonear, okay, you'd 19 Q. Didyou ever receivethis e-mail?
20 been provided with them, | take iton an 20 DR. BAKER:
21 individual case? 21 A. |did,yes.
22 DR.BAKER: 22 COFFEY, Q.C.
23 A. Yes, they would come back individually, yeah, 23 Q. Andwe understand that, from some evidence
24 as an addended report, yes. 24 we've heard already, that about aweek before
25 COFFEY, Q.C.: 25 this, there was a conference call involving
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1 some senior officials throughout Newfoundland 1 things were reported, in my recollection. The
2 from various health authorities. Did you 2 so-called synoptic reporting and so on, the
3 participate in that? 3 way that they would like to see the reports
4 DR. BAKER: 4 issued, although over the course of the past
5 A. No, | wasn'tinvolved in that. 5 12t0 15 years, | had been using a form of

6 COFFEY, Q.C.: 6 synoptic reporting, but not exactly similar to
7 Q. How isit that you cameto get the e-mail? 7 thisone. | received back in 1998 from Dr.

8 DR. BAKER: 8 Khalifaat one point, anumber of synoptic
9 A. Itwassent through, | believe, through Dr. 9 check off form typelists. | don’t know if
10 Nash Denic's office, through his secretary, 10 you' ve seen them or not.

11 and | subsequently asked for ahard copy as 11 COFFEY, Q.C..

12 well, and it was forwarded to mefrom his 12 Q. Wecertainly had referencesto them, yes.

13 office. 13 DR. BAKER:

14 COFFEY, Q.C.. 14 A. Yes, and they were a form of synoptic
15 Q. Andyou received, there are anumber here of-- 15 reporting and check offs for major malignancy
16 he refers there to evidence based policies, a 16 such as breast and ovary and uterus and kidney
17 number of them. 17 and all those types of things, and I

18 DR. BAKER: 18 instituted those at the time and was

19 A Um-hm. 19 essentially producing synoptic reports from
20 COFFEY, Q.C.: 20 that point on, from '98 on.
21 Q. And | gather that these attachments are those? 21 COFFEY, Q.C.
22 DR. BAKER: 22 Q. And soif herethere were changesin the
23 A. Yes itwasafairly large document of 20-25 23 format or what the contents of what was
24 pages probably. 24 requested here, you implemented those?
25 COFFEY, Q.C.. 25 DR. BAKER:

Page 234 Page 236

1 Q. Andthose particular policies and documents, 1 A. | adjusted those, yes, implemented those.

2 did you--1 take it you reviewed them when you 2 COFFEY, Q.C.

3 received them? 3 Q. Andanything else, Daoctor, in particular that
4 DR. BAKER: 4 stands out in your mind?

5 A. | reviewed them and if there were any changes 5 DR. BAKER:

6 needed within my own procedureswithin the 6 A. No, not essentialy, no.

7 [ab, | instituted them immediately. 7 COFFEY, Q.C.:

8 COFFEY, Q.C.: 8 Q. Inanoperational way, interms of fixation or
9 Q. Doyourecal what, if any, changes had to be 9 grossing?

10 made at the time? 10 DR. BAKER:

11 DR. BAKER: 11 A. No, because my standard procedure was
12 A. I’'msurethese--probably the - 12 essentially basically thesame. The issue
13 COFFEY, Q.C.: 13 with fixation and making sure that tissue was
14 Q. AndDoctor, if | could, because you don’t have 14 in fixative in avery short period of time was
15 the actual documents themselvesin front of 15 aways part of our course in Carbonear. There
16 you, if we could bring up, please, Exhibit P- 16 wasn't an issue.

17 21957 Doctor, thisis acopy of what was sent 17 COFFEY, Q.C.:

18 to Dr. Nell, but - 18 Q. Doctor, whilel’'m on thetopic, okay, of
19 DR. BAKER: 19 written policies and procedures, if we could
20 A. Yes, okay. 20 bring up, | believe, Registrar, you’' ve already
21 COFFEY, Q.C. 21 opened P-2157? I'm sorry. Yes, 2157.
22 Q. -there' saductal carcinomain situ reporting 22 Doctor, thisis adocument, it's very long,
23 document. 23 it's 300 and some odd pages long.

24 DR. BAKER: 24 DR. BAKER:

25 A. Yes, itwasmainly in relation to the way that 25 A. Um-hm.
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Page 237 Page 239
1 COFFEY, Q.C.: 1 we'rein compliance.
2 Q. "Pathology Policiesand Procedures Manual, 2 THE COMMISSIONER:
3 Table of Contents" and it goes on from there. 3 Q. Justasmall technical point.
4 Have you seen this before, Doctor? 4 DR. BAKER:
5 DR. BAKER: 5 A. Yes
6 A. Yeah, actualy, I’ve seen portionsof it. 6 THE COMMISSIONER:
7 Some of them wereissued to us, singly and 7 Q. If they're adopted when you receive them, do
8 have come to my attention to Carbonear in 8 they apply to you anyway because you're part
9 single versions, severa of these. | wasjust 9 of Eastern Health?
10 recently supplied with a document and | 10 DR. BAKER:
11 haven’t reviewed it completely, which looks 11 A. Oh,yes, that's correct, yes. They would be
12 very similar to this document, just supplied 12 just brought into our system and made sure
13 to me recently, within the past month, that 13 that they were put in place appropriately.
14 contains, | would think, most of these things. 14 THE COMMISSIONER:
15 COFFEY, Q.C.. 15 Q. Okay. So you don't actually have to go
16 Q. Yeah. Infact, it'shereelectronicaly it's 16 through a separate procedure within your
17 382 pages. 17 institution?
18 DR. BAKER: 18 DR. BAKER:
19 A. Yes 19 A. Oh,no, no, no. We'rea part of Eastern
20 COFFEY, Q.C. 20 Health and we adopt them automatically.
21 Q. Thisparticular one, so - 21 THE COMMISSIONER;:
22 DR.BAKER: 22 Q. All right, thank you.
23 A. Yeah, it's afarly large binder that | 23 COFFEY, Q.C.
24 received. 24 Q. Now, Doctor, has anyone ever approached you
25 COFFEY, Q.C. 25 about having Carbonear resume ER/PR testing in
Page 238 Page 240
1 Q. Sothe individual ones, when you began to 1 St. John’'s?
2 receive those, when would that have been? 2 DR.BAKER:
3 DR. BAKER: 3 A Yes
4  A. That was probably during--after Christmas of 4 COFFEY, Q.C.
5 this year, so probably January, February this 5 Q. Okay. When did that happen?
6 year, fixation policies. Some of them camein 6 DR. BAKER:
7 draft form initially, then they came in final 7 A. That happened in January of this year. |
8 form. Onesrelating to tissue grossing and so 8 received a call from Dr. Nash Denic indicating
9 on, examination came again sometimes in draft 9 that the service was available in St. John’s
10 form and then in final form. 10 now and that | should send all samplesfrom
11 COFFEY,QC:: 11 Carbonear siteto St. John’s for ER/PR testing
12 Q. Andwhat has your hospital donein relation to 12 as of that time.
13 those as they’ ve been issued? 13 COFFEY, Q.C.:
14 DR.BAKER: 14 Q. Anddidyou do so?
15 A. We'veimplemented them as they’ ve been issued, 15 DR. BAKER:
16 yeah. 16 A. ldiddoso, yes. And that applied up until
17 COFFEY,Q.C:: 17 April of thisyear when testing was suspended
18 Q. Andthemost recent large one, you're till in 18 again.
19 the process of - 19 COFFEY, Q.C.:
20 DR.BAKER: 20 Q. Andwhat then happened in April? Since April
21 A. Yes. 21 what’ s been going on?
22 COFFEY, Q.C:: 22 DR. BAKER:
23 Q. - havingto go through it? 23 A. Since April, | have been sending them back to
24 DR.BAKER: 24 Mount Sinai Hospital. | wastold in April,
25 A. Wadl, going through it and making sure that 25 with a telephone call from Dr. Denic, that
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1 they had to suspend testing because of the, 1 workshop. Asked to contact Dr." somebody in
2 well, the reduction in the number of 2 Clarenville.

3 pathologists there and the amiability to 3 DR. BAKER:

4 correct interpretation and that he was making 4 A. Dr.Khanin Clarenville.

5 arrangement with Mount Sinai to resume testing 5 COFFEY, Q.C.:

6 for them. 6 Q. Khan,in Clarenville, to do Qc, presumably

7 COFFEY, Q.C.: 7 that’ s QA in pathology?

8 Q. SosinceApril of 2008? 8 DR. BAKER:

9 DR. BAKER: 9 A. That'sin--will | explain?

10 A. 2008, yes. 10 COFFEY, Q.C.

11 COFFEY, Q.C.: 11 Q. If youwould, please?

12 Q. Doctor, have you been dealing directly then 12 DR. BAKER:

13 with Mount Sinai again or - 13 A. That'sin relation to asimilar type situation

14 DR. BAKER: 14 that asinstituted in St. John’s within the

15 A. Yes, agan, ina similar fashion asl was 15 past year where there would be auditing of
16 before, yeah, sending off the--selecting the 16 patients’ slides. There would be a selection

17 blocks and sending them off with a copy of the 17 of patients dlides taken from recently

18 patient report and the request form for ER/PR 18 reported cases, a selection of them, probably

19 and HER2/neu. 19 adozen amonth or so and reviewed by external
20 COFFEY, Q.C. 20 pathologists. Soin St. John’'s they would be
21 Q. And what's the current status of that 21 reviewing them between themselvesin there,
22 arrangement, have you been advised of anything |22 because there are a certain--a large number of
23 any different? 23 pathologists.
24 DR. BAKER: 24 COFFEY, Q.C..
25 A. No. It'sstill ongoing the same way. 25 Q. Um-hm.

Page 242 Page 244

1 COFFEY, Q.C. 1 DR. BAKER:

2 Q. Haveyou been advised of any plans? 2 A. InCarbonear there was an agreement made that
3 DR. BAKER: 3 I would send my dlides to Clarenville and

4 A. No. 4 Clarenville would send their slides to me, and
5 COFFEY, Q.C.: 5 that has been instituted for external review.

6 Q. Tochangein that regard? 6 And areport would be issued by each of the

7 DR. BAKER: 7 pathologists upon review to the pathologist

8 A. No, nothing, no, nothing at all. 8 indicating if there was any discrepancies.

9 COFFEY, Q.C. 9 COFFEY, QC.

10 Q. Doctor, could, Doctor, Exhibit P-25247? 10 Q. And the choice of casesto -

11 Doctor, this is some handwritten notes, 11 DR. BAKER:

12 they’ ve been identified to us as being of, | 12 A. Would be random.

13 think, Dr. Denic. 13 COFFEY, Q.C.:

14 DR. BAKER: 14 Q. Random. And who is the random number
15 A. Yes 15 generator?

16 COFFEY, Q.C. 16 DR. BAKER:

17 Q. There sanote here June 13th, '08. Dr. Gary 17 A. The random number generator would be the
18 Baker. Anddoyou recal this evidenceis 18 secretary.

19 apparently aphone calls. It says told "he 19 COFFEY, Q.C.:

20 must do CME activitiesas per Royal College 20 Q. Thesecretary, okay. And that happened, that
21 requirements.” 21 was ingtituted when, Doctor, I’'m sorry?

22 DR. BAKER: 22 DR. BAKER:

23 A. Um-hm. 23 A. Within the past three months.

24 COFFEY, Q.C.. 24 COFFEY, Q.C..

25 Q. "Encourage to attend the meetings and 25 Q. Okay. Doctor, hasthere beenany written
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1 direction in thisregard? | appreciate that 1 own--come to your own conclusions and look at
2 thisis a note about the conversation, but - 2 his report and see if you agreed, disagreed or
3 DR. BAKER: 3 what you agreed or disagreed on?
4 A. No, there'sbeen no written direction. Dr. 4 DR.BAKER:
5 Denic visited me just acouple of weeks ago 5 A. That'sright.
6 and indicated, | indicated to him that it has 6 COFFEY, Q.C.:
7 been ingtituted. He asked if there were 7 Q. And report accordingly?
8 reportsissued. | indicated, yes, from the 8 DR. BAKER:
9 reviewing pathologist in Clarenville. And 9 A. Andactualy, when | send mineout there, |
10 just before | came out here today, actually, | 10 aways send blocks along, as well if he wanted
11 received slides from Clarenville to review for 11 to re-cut slides to make sure.
12 them, aswell, so the thing isingtituted and 12 COFFEY, Q.C.:
13 isworking. 13 Q. Okay. Doctor, the matter of identifying
14 COFFEY, Q.C.: 14 patientsin the Carbonear area, were there
15 Q. Doctor, isthisjust--when | say just, | don’t 15 some patients who were missed in the first
16 mean to minimize it in any way. 16 time through?
17 DR. BAKER: 17 DR. BAKER:
18 A. No. 18 A. Yes, therewere.
19 COFFEY, QC. 19 COFFEY, Q.C.
20 Q. Butdoes thisjustinvolve dlidesor isit 20 Q. Andwhendid you first become aware of that
21 kind of a case review overall? 21 and the circumstances? Perhaps you could tell
22 DR. BAKER: 22 the Commissioner about that?
23 A. No, itjustinvolves slides. What we would do 23 DR. BAKER:
24 would be select the actual surgical slides and 24 A. | became aware of a number of missed patients
25 a copy of the report that was issued by 25 in September of 2007. There had been--it was
Page 246 Page 248
1 myself, send them to the reviewing pathol ogist 1 in between holidays that | wastaking. 1'd
2 and he would review and either agree or 2 just come back from holidays in July and--or
3 disagree. If hedisagreed, then he would 3 sorry, August, and there was arequest on my
4 highlight his disagreement. 4 desk from Terry Gulliver to bring together all
5 COFFEY, Q.C.: 5 the reports, both negative and positive, for
6 Q. Okay. So- 6 ER/PR and compile them for Dr. Reza because he
7 DR. BAKER: 7 was doing adatabase. So | instructed my
8 A. And that would come back to me for either an 8 secretary at the time, who wasn't my regular
9 addendum to the report if necessary, if it was 9 secretary, she was a casual that wasin place,
10 a significant disagreement, or--and for 10 to gather together all those reports again
11 education purposes, as well. So for 11 because originally it was just the negatives,
12 discussion with him. 12 so we had go looking for the positive again.
13 COFFEY, Q.C.: 13 And we got all those together, compiled them,
14 Q. Inreviewing these slides now, for example, 14 and | think shejust finished the task just
15 the ones that just arrived in your 15 before| went away on holidaysfor another
16 ingtitution, you'd have the reports and the 16 week or so again. And she divided them into
17 related slides? 17 negative and positive and to years and
18 DR. BAKER: 18 submitted them to Terry Gulliver in St. John's
19 A. Correct. 19 for use by Dr. Rezafor his compilation of a
20 COFFEY, Q.C.: 20 database. And | asked her before| left on
21 Q. Relatedto hisreports? 21 holidaysto make surethat shedid axerox
22 DR.BAKER: 22 copy of al the reports that she had compiled
23  A. Yes 23 and put them in the filing cabinet so | could
24 COFFEY, Q.C. 24 review them when | got back from my holidays.
25 Q. Andyou'd gothrough the slides, make your 25 When | got back from my holidays, that was
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1 early September, | did take out the folder of 1 testing was done but it was done over a period
2 reports, both the positive and the negative. 2 of time because we were given the indication
3 | reviewed the negatives and everything seemed 3 from Mount Sinai that they were backlogged
4 fine. | reviewed the positive and as | was 4 with work so some of their reports didn’t come
5 going through, | noted, came across one that 5 back from those retests, those delayed retests
6 was--and it's my way of reporting, | reported 6 until well into the fall, probably before
7 positive as anything above zero. And | noted 7 Christmas and some maybe even after Christmas.
8 onethere that in one year, | think it was 8 COFFEY, Q.C.:
9 98, | don’'t remember the name, that was 9 Q. Andwhat then happened with those reports when
10 reported aspositive, you know, 15 to 20 10 they came back?
11 percent and so on. And | just, something just 11 DR. BAKER:
12 tweaked in me, something just--and said, well, 12 A. Thosereportswere handled inthe same way.
13 if thisisin the positive pile, | wonder if 13 They wereincluded into, as an addendum into
14 these were actually, actually retested. So | 14 the origina patients' report. They were
15 went and checked the actual ones that we had 15 signed out by myself after verification and
16 sentinand it wasn't. 16 sent to the surgeon involved and also to the
17 COFFEY, Q.C. 17 oncologist or to the oncology clinics, cancer
18 Q. For retesting, yeah. 18 clinicin St. John's. And | assume that they
19 DR. BAKER: 19 would have been handled in the same, asimilar
20 A. For retesting, hadn't been sent in for 20 fashion as all the rest of the ones would have
21 retesting. So then | said, well, you know, if 21 been handled in town, they would have been
22 there' s one, there may be others. So | went 22 vetted through the tumour panel, if necessary
23 down and went through the wholelist of the 23 if there were conversions and the people
24 positive that was there and | detected ten of 24 notified through the appropriate avenues in
25 the positive that hadn’t been sentin for 25 there.
Page 250 Page 252
1 retesting that really should have falen into 1 COFFEY, Q.C.
2 the category of negative that were below the 2 Q. Doyouknow if, infact, they did end up going
3 30 percent. 3 through atumour panel? Y ou assume so, yes.
4 COFFEY, QC. 4 DR.BAKER:
5 Q. Thiscutoff point, this 10, 30 percent cutoff? 5 A. I'mnotsure, I'mnot sure, | have no idea
6 DR. BAKER: 6 There were some conversions.
7 A. That'sright, yes. 7 COFFEY, Q.C.:

8 COFFEY, Q.C.: 8 Q. Andbutin termsof theinformation you got
9 Q. Whichl - 9 back, the reports on individual patients, the
10 DR. BAKER: 10 ten patients, you followed the same process

11 A. Yes, dluded to earlier. 11 you had before in terms of -

12 COFFEY, Q.C. 12 DR. BAKER:

13 Q. Alludedto earlier. 13  A. Correct.

14 DR. BAKER: 14 COFFEY, QC.

15 A. Yes. Solimmediately took those out. | had 15 Q. Makesureit wason their chart, make sure the
16 a conversation with Dr. Oscar Howell about the |16 cancer clinic had it and the attending
17 discovery of these casesand after that | 17 physician?

18 indicated to him that | had discovered the ten 18 DR. BAKER:

19 cases and he said he would get Terry Gulliver 19 A. Yes. |triedto cover al bases.

20 to call me. Terry did call me that afternoon 20 COFFEY, Q.C.:

21 and we were just in the process of trying to 21 Q. Doctor, the matter of the deceased patients.
22 get together the slides and the blocks and all 22 DR.BAKER:

23 the reportsto be sent in.  So the following 23  A. Yes

24 day we sent all the casesinto Terry Gulliver 24 COFFEY, Q.C.

25 for retesting. He received them and the 25 Q. How did Carbonear handle that?
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1 DR.BAKER: 1 A. Tomy knowledge they have been, yes.
2 A. The deceased patients, and that brings a 2 COFFEY, Q.C.
3 comment to mind, back in the very beginning, | 3 Q. You'veput themthrough the same--your own
4 think it was probably in July, inone of the 4 same process?
5 conversations| had with Don Cook, it was 5 DR. BAKER:
6 probably the second conversation about the 6 A. Same process, yes.
7 broader scope of the examination, | did ask 7 COFFEY, Q.C.:
8 about deceased patients and the comment was 8 Q. Dictated to the chart and notifying the
9 made that, no, we haven't decided to do 9 physician, the attending physician?
10 deceased patients yet, wewill let you know 10 DR. BAKER:
11 when we're going to to do them or if and when 11 A. Physician and the cancer clinic, yes.
12 we'regoing todo them. Sol said, okay, 12 COFFEY, Q.C..
13 fine, we'll just concentrate on the living 13 Q. Andif their families are to be notified about
14 patients right now and we'll get all those 14 the existence of those results and what those
15 together. | heard no word about deceased 15 resultswere, | take it that whose, from your
16 patients until the conversation | had with 16 perspective, whose responsibility is that
17 Terry Gulliver on theday that | had, those 17 decision?
18 two days | had discovered those ten reports. 18 DR. BAKER:
19 COFFEY, Q.C.: 19 A. Throughthe quality assurance people in St.
20 Q. Yes 20 John's. | assume that that was the process
21 DR. BAKER: 21 that was going to take place. | haven’t been
22 A. And hejust off the cuff had made a comment, 22 notified anything different.
23 well, I'll send them off with the deceased 23 COFFEY, Q.C.:
24 patientsthat I’m sending off now. And | 24 Q. And, Doctor, interms of the patients, the
25 said, Terry, you're sending off deceased 25 ten, group of ten, their retest results, the
Page 254 Page 256
1 patients now? | said, no one notified me. So 1 actual patients being notified of that, your
2 we went through our files again and found, | 2 understanding is that who was handling that?
3 think it wasthree or four deceased patients 3 DR. BAKER:
4 that we also included in the bundle that we 4 A. The quality assurance people, information
5 sent in with the onesthat | had found. Other 5 peoplein St. John's.
6 than that, | wouldn't have known. 6 COFFEY, Q.C.:
7 COFFEY, Q.C.: 7 Q. If we could, please, Doctor, give the
8 Q. And the deceased patients, those three or four 8 Commissioner some sense of this, if we could
9 patients, their tissue samples, have they been 9 bring up, please Exhibit C-0026, please?
10 retested? 10 Doctor, thisis the report, department of
11 DR. BAKER: 11 laboratory medicine, Carbonear Genera
12 A. Yes, they have. 12 Hospital report, for Elizabeth White?
13 COFFEY, QC. 13 DR. BAKER:
14 Q. And how about their reports, what’ s the status 14 A. Yeah
15 on that? 15 MR. SIMMONS:
16 DR. BAKER: 16 Q. She'stestified here and thisisareport that
17 A. They wereforwarded back to me, as well and 17 would have been prepared, if we goto the
18 they’ ve been included. 18 second page, would have been prepared by
19 COFFEY, Q.C.: 19 yourself?
20 Q. Inthe sameway? 20 DR. BAKER:
21 DR. BAKER: 21 A. Correct.
22 A, Sameway. 22 COFFEY,Q.C.
23 COFFEY, Q.C.: 23 Q. | takeit. Andthiswould be, now thefirst
24 Q. Sameway that - 24 diagnostic report, | take it?
25 DR. BAKER: 25 DR. BAKER:
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1 A Yes 1 would this have been identified asoneto be
2 COFFEY, Q.C.: 2 retested?
3 Q. Thisisthe sort of report thiswould be. We 3 DR. BAKER:
4 ook at the date here, October 25th, 19997 4 A. No,no, itwasn't. This was picked up by
5 DR. BAKER: 5 myself inthose ten that | discovered in
6 A. Correct, yeah. 6 September. And when | went back to check
7 COFFEY, Q.C.: 7 whether or not it had been sentin, this
8 Q. Okay, so. And, Doctor, you'veindicated that 8 specimen had already been requested in August,
9 you' d make the initial report and then order 9 it had been sent in in August, so | discovered
10 an ER/PR test and wait for the dlides to come 10 after thefact that it had already been sent
11 inin order to do the report relating to ER/PR 11 in, requested in August of 2007.
12 status? 12 COFFEY, QC.
13 DR. BAKER: 13 Q. Didyou makeany -
14  A. Correct. 14 DR.BAKER:
15 COFFEY, Q.C.: 15 A. So she was part of the ten that | had
16 Q. Exhibit, the same exhibit, page 3. | 16 discovered.
17 apologize. Yeah, page3. Doctor, thisis 17 COFFEY, Q.C.:
18 againit'sfor Ms. White. And here isyour 18 Q. Shewas part of the ten?
19 report, it's November 4th, 1999 and it’'s 19 DR. BAKER:
20 styled addendum report. And it says, 20 A. Yes
21 "Estrogen receptors-positive (20-30 percent of 21 COFFEY,Q.C.
22 cells) and progesterone receptors-positive-(10 22 Q. And when you actually went to get her material
23 percent of cells)." 23 -
24 DR. BAKER: 24 DR. BAKER:
25 A Yes. 25 A, Itwasgone
Page 258 Page 260
1 COFFEY, Q.C. 1 COFFEY, Q.C.
2 Q. So, Doctor, that’sthe reporting style, | take 2 Q. Itwasgone. Anddid you make any inquiries
3 it, that you described to us earlier today? 3 about what had happened in the--to cause it to
4 DR. BAKER: 4 go before you ever got around to identifying
5 A. Correct. 5 it?
6 COFFEY, Q.C. 6 DR. BAKER:
7 Q. If it was-—-if the number inside the brackets 7 A. Therewas arequest that came infrom St.
8 was anything other than zero? 8 John’sfor us just to send the blocks into
9 DR. BAKER: 9 St. John'sfor, it didn't say for anything, it
10 A. Yes 10 just said--usually the request will come out
11 COFFEY, Q.C.. 11 and say we require the blocks of such and
12 Q. Itwaspositive, you used the word "positive"'? 12 such, please send them in immediately.
13 DR. BAKER: 13 COFFEY, Q.C.
14 A. Yes, | did. 14 Q. And had you been aware that, in fact, that it
15 COFFEY, Q.C.: 15 happened in respect to this particular
16 Q. Insidethe brackets. And if, however, it was 16 patient?
17 zero insidethe brackets, zero percent of 17 DR. BAKER:
18 cells, then you would describe it as negative? 18 A. Wasl made aware?
19 DR. BAKER: 19 COFFEY, QC.
20 A. Correct. 20 Q. Wereyou awareof itin August that this had
21 COFFEY, Q.C. 21 happened?
22 Q. And, Doctor, then the--this particular patient 22 DR.BAKER:
23 as an example, okay, potentially, here, 23 A. Nottomy recollection, | can't.
24 looking at this, Doctor, would this have been 24 COFFEY, Q.C.
25 picked up in the first search for retesting, 25 Q. It could have happened, for example, while you
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1 were on vacation? 1 A. No, | don't.
2 DR. BAKER: 2 COFFEY, QC.
3 A. Could havevery well, yes. 3 Q. lwould point out, Commissioner, that that
4 COFFEY, Q.C.. 4 particular copy may not have come from
5 Q. Butyou then -- she was amongst the ten? 5 Carbonear itself aswe have received records
6 DR. BAKER: 6 from elsewhere than actual Carbonear --
7 A. Yes, shewasamongst the ten when | discovered | 7 DR. BAKER:
8 the ten in September. 8 A. Itcould have-- 1 mean, it could have been a
9 COFFEY, Q.C.: 9 copy of the report from the oncology files,
10 Q. Doctor, oneof thethings! did want to ask 10 you know.
1 you about inrelation to this, if we could 11 COFFEY, Q.C.:
12 look at Exhibit C-0027, please. Now, Doctor, 12 Q. Yes. So, Doctor, just a couple of other
13 thisisthe -- again a copy of your pathology 13 questions. You'vereferred to -- of course,
14 report from Ms. White. 14 you've had alongterm working relationship
15 DR. BAKER: 15 with this technologist in pathology there at
16 A. Yes 16 your hospital for many years.
17 COFFEY, QC. 17 DR. BAKER:
18 Q. Andit's thesame, infact -- a different 18 A. Yes
19 photocopy size of the same page we looked at 19 COFFEY, Q.C.:
20 before. 20 Q. What'sthe nature of your interaction over the
21 DR. BAKER: 21 years with your pathology technologist in the
22 A. Yes 22 sense of how frequent isit?
23 COFFEY, Q.C. 23 DR. BAKER:
24 Q. C-0026, but whenwe look at pagethree of 24 A. Theinteraction?
25 this, which is the addendum page. 25 COFFEY, Q.C.
Page 262 Page 264
1 DR. BAKER: 1 Q. Yes
2 A. Uh-hm. 2 DR. BAKER:
3 COFFEY, Q.C. 3 A It'sonadaily basisconsistent -- my office
4 Q. Inthereport -- 4 iswithin the actual pathology section. Every
5 DR. BAKER: 5 time | come outside my office door, my
6 A. Yes 6 technologist is thereon the bench. We're
7 COFFEY, Q.C.: 7 talking constantly on adaily basis.
8 Q. Againthetyped account hereisthe sameas 8 COFFEY, Q.C.:
9 the one we just looked at. 9 Q. Sothat if therewere any problems that --
10 DR. BAKER: 10 itsahe?
1  A. Yes 11 DR. BAKER:
12 COFFEY, Q.C. 12 A. Yes
13 Q. But here someone has scratched out the words 13 COFFEY, Q.C.:
14 "positive" and written over the first one for 14 Q. Hecouldraiseit with you -- he'sraised them
15 estrogen negative, and below the second one 15 with you?
16 for progesterone "negative". 16 DR. BAKER:
17 DR. BAKER: 17 A. Hehas raised any issueswith meover the
18 A. Yes 18 years, yes.
19 COFFEY, QC. 19 COFFEY, QC.
20 Q. Didyou make that alteration? 20 Q. Andif you had any concerns a all, you --
21 DR. BAKER: 21 DR. BAKER:
22 A. No, that’s not my writing. 22 A. Would raise them with him, yes.
23 COFFEY, Q.C. 23 COFFEY, Q.C.
24 Q. Doyouknow whoseitis, Doctor? 24 Q. Doctor, on one point, practising pathology as
25 DR. BAKER: 25 a sole practitioner, and you’' ve been doing it
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1 for awhile -- 1 of those, but being a sole practitioner, it's
2 DR. BAKER: 2 difficult sometimes to break away from your
3 A Yes 3 practice and go in town and attend rounds and
4 COFFEY, Q.C.: 4 then drive back home again.
5 Q. Twenty-fiveyears. Doctor, what challenges 5 COFFEY, Q.C.:
6 does that present, hasit presented to you, if 6 Q. Oh,yes
7 any? Are there advantages; if so, what are 7 DR. BAKER:
8 they; if there are any disadvantages, what are 8 A. Itwould certainly interrupt your work day and
9 they? 9 interrupt your commitment to the work you had
10 DR. BAKER: 10 to do.
11 A. It'sdifficult at times because you're -- the 11 COFFEY, Q.C.:
12 disadvantage, | suppose, isthat you’'rethe 12 Q. Doctor, the ability to participate in
13 only individua there. You're on cal 13 continuing medical education that does not
14 consistently throughout the day and the 14 occur in St. John's, like, it occurs outside
15 weekends and so on for any issues that arise, 15 the province, what has been that --
16 so the work commitment is heavy. I've made 16 DR. BAKER:
17 myself accustomed to it. You know, | enjoy -- 17 A. It'sbeen sporadic. It'sdifficult to get
18 the commitment isthereand | devote my time 18 locumsat timesto fill into allow you to
19 to it. Another drawback would be that at times 19 travel to outside conferences.
20 it's nice to have a companion to slip aslide 20 COFFEY, Q.C.
21 to and say what do you think of that. There 21 Q. Who'sresponsible for getting locums?
22 are difficult cases, but I've dways -- | know 22 DR.BAKER:
23 my limitations and I’ve always utilized the 23 A. For getting locums, myself, and it’ s difficult
24 servicein St. John's, my colleagues in there; 24 to get locums for a vacation for afew weeks,
25 Dr. Denic, Dr. Cook, Dr. EIms, and so on over 25 let alone to have them come on the spur of the
Page 266 Page 268
1 theyears. I'd send ina consultation and 1 moment for athree or four day conference. So
2 say, you know, thisis my interpretation, what 2 it'sbeen sporadic over theyears, and the
3 do you think, and they aways obliged me and 3 funding has been also not very great for that
4 given me their opinion and so on. If they 4 type of activity. In our present old avalon
5 can't give metheir opinion, they’ll send it 5 board and presently it till exists, there’sa
6 off somewhere else to get an opinion. 6 great deal of variability in funding
7 COFFEY, Q.C.: 7 throughout the various boards. Right now -- we
8 Q. Doctor, isthere an opportunity available for 8 got amaximum of $500.00 ayear for CME
9 you to take part via video-conferencing, for 9 funding for travelling to conferences.
10 example, in any kind of roundsin St. John’s? 10 COFFEY, Q.C.:
11 DR. BAKER: 11 Q. Yousay "we". Isit-
12 A. Theremay be, but | haven't investigated that. 12 DR. BAKER:
13 There may possibly be. We don’t have a video- 13 A. Wedid. Now it's $5,000.00.
14 conferencing centre in Carbonear. The closest 14 COFFEY, Q.C.:
15 place for me to probably avail of video- 15 Q. Okay.
16 conferencing would be in the College of the 16 DR. BAKER:
17 North Atlantic in Carbonear. So it skind of 17 A. Butwedid.
18 an inconvenient type of situation. We have 18 COFFEY, Q.C.:
19 some teleconferencing facilities. Over the 19 Q. Upuntil recently it'swas?
20 years, | have been involved in afair number 20 DR. BAKER:
21 of teleconferencing of Telemedicine seminars 21 A. $500.00.
22 and conferencing related to pathology and so 22 COFFEY, Q.C.
23 on, and I’ ve availed of those. I’ ve availed of 23 Q. $500.00, and it was $500.00 what, for you?
24 -- as| said before previoudly in testimony, 24 DR.BAKER:
25 you know, visiting speakers and so on, | avail 25 A. Yes
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1 COFFEY, Q.C. 1 one point, Dr. Baker. Exhibit C-0224, please.
2 Q. Individua doctors, it was $500.00? 2 Thisis apathology report that you commented
3 DR. BAKER: 3 on earlier?
4 A. $500.00. 4 DR. BAKER:
5 COFFEY, Q.C. 5 A. Yes
6 Q. Peryear? 6 MR. SIMMONS:
7 DR. BAKER: 7 Q. Andit’ sthe one where you described how there
8 A. Yes, that'scorrect. 8 wasa primary sample, primary breast lesion
9 COFFEY, Q.C.: 9 sample that had originally been tested asER
10 Q. Commissioner, those are the questions| have 10 negative PR negative, it was retested at Mount
11 for the doctor. Thank you. 11 Sinai and continued to be negative and
12 THE COMMISSIONER: 12 negative?
13 Q. Thank you. 13 DR. BAKER:
14 MS. BRAZIL: 14 A. Yes
15 Q. No questions, Commissioner. 15 MR. SIMMONS:
16 THE COMMISSIONER: 16 Q. Andtherewas also a subsequent -- well, there
17 Q. Mr. Simmons. 17 had been an ER/PR test done on alymph node?
18 COFFEY, Q.C.: 18 DR. BAKER:
19 Q. Actually, if I could, Mr. Simmons, just one -- 19 A. Yes
20 | apologize, Commissioner, just one thing, if 20 MR. SIMMONS:
21 | could. Doctor, just on the -- | had meant to 21 Q. Wasthe lymph nodeaso retested at Mount
22 ask you this. Onthis effort to identify 22 Sinai or not?
23 these ten patients, has there been any efforts 23 DR. BAKER:
24 sinceto kind of go back through everything 24 A. No, thelymph node was -- | can’t answer that
25 again? 25 question, I'm not sure. | assume that it was
Page 270 Page 272
1 DR. BAKER: 1 retested in St. John’s, but I'm not sure.
2 A. No. 2 MR. SIMMONS:
3 COFFEY, Q.C.: 3 Q. Okay.
4 Q. Like, that effort at thetime, was that the 4 DR.BAKER:
5 last effort in Carbonear to identify patients, 5 A. | don't have acopy of that report.
6 last search? 6 MR. SIMMONS:
7 DR. BAKER: 7 Q. Thenote here saysthat, "Baker reports ER 70
8 A. Yes, itwas, 8 percent on Ventana. Cook and Carter reviewed
9 COFFEY, Q.C.: 9 and found ER less than 5 percent”. So --
10 Q. That wasit? 10 MR. SIMMONS:
11 DR. BAKER: 11 Q. Fromthat | infer that they reviewed the -- my
12 A. Yes 12 dides.
13 COFFEY, Q.C. 13 MR. SIMMONS:
14 Q. Doctor, I'm sorry, | just wanted to clarify 14 Q. Your dides.
15 that, Commissioner. Thank you. 15 DR. BAKER:
16 THE COMMISSIONER: 16 A. Andgaveadifferent interpretation.
17 Q. Nothing arising out of that wasthere, Ms. 17 MR. SIMMONS:
18 Brazil? 18 Q. Right, sothereferenceto their being false
19 MS. BRAZIL: 19 positive here refersto the lymph node and
20 Q. No. 20 appearsto be based on areinterpretation of
21 THE COMMISSIONER: 21 the original slide, not the preparation of a
22 Q. Okay, Mr. Simmons. 22 new dlide, isthat fair?
23 DR. GARY BAKER - EXAMINATION BY MR. DAN SIMMONS |23 DR. BAKER:
24 MR. SSIMMONS: 24 A. Yes.
25 Q. Thank you, Commissioner, only one question, |25 MR. SIMMONS:
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1 Q. Okay, thank you. 1 take xerox copies of the origina report and

2 THE COMMISSIONER: 2 send them to the Tumour Registry.

3 Q. Mr. Pritchett? 3 MS.NEWBURY:

4 MR. PRITCHETT: 4 Q. Anddoyou ever useinformation or look to a

5 Q. Noquestions, Commissioner. 5 Cancer Registry for information for any

6 THE COMMISSIONER: 6 reason, for any part of your practice?

7 Q. Ms. Newbury. 7 DR. BAKER:

8 DR. GARY BAKER - EXAMINATION BY MS. JENNIFERNEWBURY | 8  A. | haven't, no.

9 MS.NEWBURY: 9 MS. NEWBURY:
10 Q. Good afternoon, Dr. Baker. My name is 10 Q. Anddid you contact the Cancer Registry to
11 Jennifer Newbury and | represent the Canadian 11 assist you when the ER/PR problem arose in
12 Cancer Society, Newfoundland and Labrador 12 identifying patients whose specimens needed to
13 Division. | just have acouple of questions 13 be retested?
14 for you. First of al, could you advise what 14 DR. BAKER:
15 our practiseis at Carbonear Hospital in terms 15 A. No, | didn't.
16 of using the Cancer Registry reporting any 16 MS. NEWBURY:
17 tumours, for example, to the Cancer Registry? 17 Q. Andis thereany reason why youdidn’t do
18 DR. BAKER: 18 that?
19 A. Wehaveaways over theyears provided hard 19 DR. BAKER:
20 copies of al tumours diagnosed in Carbonear 20 A. | just didn't think of it at the time,
21 to the Cancer Registry. We are linked within 21 actually, to be honest.
22 the past, | think probably two years, two and 22 MS. NEWBURY:
23 a half years, via computer terminal, and 23 Q. Okay. You werediscussing a little earlier
24 everything that’s diagnosed as a carcinomain 24 today about the recent procedure that’s been
25 any organ is automatically transmitted to the 25 adopted for auditing dlides.
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1 Cancer Registry. 1 DR.BAKER:

2 MS.NEWBURY: 2 A. Yes

3 Q. Okay, andso over thelast couple of years, 3 MS.NEWBURY:

4 it's electronically; before that, hard copies? 4 Q. You'veindicated that's been done for the last

5 DR. BAKER: 5 three or four months, | believe?

6 A. Yes 6 DR. BAKER:

7 MS. NEWBURY: 7 A. Yes

8 Q. Andthat was consistent since you were there 8 MS. NEWBURY:

9 in 19837 9 Q. And aretheresults of these reviews recorded
10 DR. BAKER: 10 inindividual patient files?

11 A. Correct, yes. 11 DR. BAKER:

12 MS. NEWBURY: 12 A. No-- wel,if there areany variationsin

13 Q. And what types of information would be 13 opinions, they would be issued as an addendum
14 included in that? 14 tothe patient’sreport. If thereare no

15 DR. BAKER: 15 changesin the diagnosisor any variationin
16 A. Itwouldbeafull copy of the report issued 16 some characteristics of the diagnosis that was
17 by myself on a patient tissue. 17 made, then they would not be entered into the
18 MS. NEWBURY: 18 patient report, no.

19 Q. And who at the Carbonear Hospital is 19 MS. NEWBURY:
20 responsible for this function? 20 Q. Andinthe exampleor situation where there
21 DR. BAKER: 21 has been a different opinion, | assume that
22 A. Well, the electronic form now is automatically 22 it's added in as an addendum to the report?
23 transported via the computer terminal once 23 DR. BAKER:
24 it's been typed into the system by my 24 A. Yes.
25 secretary. Previousto that, shewould aso 25 MS. NEWBURY:
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1 Q. Andthen thereferring physician would -- 1 section of caseswithin the laboratory, for

2 DR. BAKER: 2 example, different tumour sites or different

3 A. Would get acopy of it, yes. 3 tests that might be done for tumour sites?

4 MS.NEWBURY: 4 DR.BAKER:

5 Q. Would take that into account -- 5 A. Notrealy, no, just abroad selection and so

6 DR. BAKER: 6 on, she would -- nothing specific, no.

7 A. Yes 7 MS. NEWBURY:

8 MS. NEWBURY: 8 Q. Anddo youknow if there areany plans to

9 Q. And proceed accordingly. Are there any 9 analyze the data that might be collected, for
10 overall reports generated to, | guess, analyze 10 example, over the course of ayear or two just
11 or to track trends for any discrepancies that 11 to ensure that there is a representative
12 might happen over a period of time? 12 sample?
13 DR. BAKER: 13 DR. BAKER:
14 A. Not at the present time thereisn’t, no. 14 A. Thatistheintent, | think, yes.
15 MS. NEWBURY: 15 MS. NEWBURY:
16 Q. Anddo you know of any plansfor that to take 16 Q. Okay, and where did you learn that information
17 place? 17 that that was --
18 DR. BAKER: 18 DR. BAKER:
19 A. Notthat I'maware of, unlessthere’s some 19 A. That would have come from Dr. Denic as well.
20 plansthat will be coming down through Dr. 20 MS. NEWBURY:
21 Denic and so on (unintelligible). 21 Q. Andwhen you'rereviewing slides that cometo
22 MS.NEWBURY: 22 you from Clarenville, what typesof issues
23 Q. Okay, and thiswasinitiated by Dr. Denic, was 23 would you expect to detect in your view, and |
24 it? 24 guess I'm referring to the different phases of
25 DR. BAKER: 25 alaboratory test, and more particularly, are

Page 278 Page 280

1 A Wdl, it wasorigindly initiated in St. 1 you looking at interpretation issues only or

2 John’s back, | think, last fall, and then it 2 could you be able to detect issues with the

3 was just fanned out to the rest of the region 3 technical preparation of the dlides, any pre-

4 this spring and summer. 4 analytical fixation issues, as an example?

5 MS. NEWBURY: 5 DR. BAKER:

6 Q. And are you required to provide any 6 A. Wdll, if there was anything there that |

7 information whatsoever about the results, the 7 detected and | felt should be drawn to the

8 numbers of tests, the types of tests, and what 8 attention of the pathologist concerned, then |

9 the results are? 9 would do so. I'm mainly looking at diagnosis,
10 DR. BAKER: 10 appropriate diagnosis being -- you know, my
11 A. Inrelationto the auditing? 11 interpretation being consistent with him, the
12 MS. NEWBURY: 12 grading of the tumours and so on, that type of
13 Q. Yes 13 thing.
14 DR. BAKER: 14 MS. NEWBURY:
15 A. Yes, thereportsthat | receive back from the 15 Q. Andwould you comment on the general quality
16 auditing pathologist are available and will be 16 of thedide? | understand that there might
17 made available to Dr. Denic. 17 be some cases wherethe quality may not be
18 MS. NEWBURY: 18 great, but a pathologist might be comfortable
19 Q. Thank you, and in selecting the random cases, 19 in making an interpretation and making a
20 you indicated that your secretary isinvolved 20 diagnosis --
21 in doing that? 21 DR. BAKER:
22 DR. BAKER: 22 A. Uh-hm.
23 A. Uh-hm. 23 MS. NEWBURY:
24 MS.NEWBURY: 24 Q. Butwouldyou, justinaview to looking at
25 Q. Doesshe have any direction to cover across- 25 the overall quality of what’s being produced,

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 277 - Page 280




September 5, 2008

Multi-Page™

Inquiry on Hormone Receptor Testing

Page 281 Page 283
1 would you comment even if you can make an 1 to do so.
2 interpretation on the quality of the slides? 2 DR.BAKER:
3 DR.BAKER: 3 A. | haveno specific comments, but I'd just like
4 A. Yes, | would, | would. 4 to thank -- take the opportunity to thank the
5 MS. NEWBURY: 5 Commission for having me here and providing
6 Q. Thank you, Dr. Baker, those are the questions 6 the information, and | wish them well in their
7 | have. 7 deliberations and hopefully what comes out of
8 THE COMMISSIONER: 8 the Commission will benefit al in the health
9 Q. Thank you. MsBrocklehurst. 9 care system.
10 MS. BROCKLEHURST: 10 THE COMMISSIONER:
11 Q. No, Commissioner, thank you. 11 Q. There's one small point perhaps you can
12 THE COMMISSIONER: 12 clarify for me out of your evidence earlier
13 Q. Mr. Pike. 13 today. Would you bring up Exhibit 2525,
14 MR. PIKE: 14 please, P-2525. Thiswas providing you with
15 Q. No questions, thank you. 15 information in June of 2005.
16 THE COMMISSIONER: 16 DR. BAKER:
17 Q. Mr. Browne. 17 A. Yes
18 DR. GARY BAKER - EXAMINATION BY MR. PETER BROWNE 18 THE COMMISSIONER:
19 MR. BROWNE: 19 Q. Andthiswas shown to you by Mr. Coffey in the
20 Q. Dr.Baker, good afternoon. Just one question 20 examination this morning.
21 | want to canvas with you, avery short one. 21 DR.BAKER:
22 Carbonear was very latein the game getting 2 A Yes
23 Meditech, is that correct? | think it was 23 THE COMMISSIONER:
24 2004. 24 Q. Andyousaid inanswer to his question this
25 DR. BAKER: 25 morning that on reading this, your -- what you
Page 282 Page 284
1 A. Yes, late 2003/2004, yes. 1 said was that you tended to theview. I'm
2 MR. BROWNE: 2 presuming your interpretation of what had been
3 Q. Andthesystem it hasin place now that you're 3 provided to you wasthat it was atechnical
4 part of Eastern Health, are you ableto link 4 problem in their staining system?
5 into other sites within Eastern Hedlth, | 5 DR. BAKER:
6 guess, geographic area, for instance? Can 6 A. Yes I'd justinferred from that that they
7 Meditech at Carbonear link into the Cancer 7 were referencing the two systems there and so
8 Clinic or Health Sciences Centre? 8 on, and | justinferred from that that there
9 DR. BAKER: 9 may have been some technical problem that they
10 A. No,itcan't. 10 were trying to resolve.
11 MR. BROWNE: 11 THE COMMISSIONER:
12 Q. Sothere’'s nointerfacing capabilities with 12 Q. My questionis, what do you mean by technical
13 the Meditech System? 13 problem?
14 DR. BAKER: 14 DR. BAKER:
15 A. Not at the present time, no. 15 A. Just some problem with the actual systems and
16 MR. BROWNE: 16 staining of the dlides.
17 Q. Areyou aware of any intentionsin the future 17 THE COMMISSIONER:
18 to sort of make that linking available? 18 Q. Does that mean with the operation of the
19 DR. BAKER: 19 machinery, does that mean with --
20 A. No,I'mnot. 20 DR. BAKER:
21 MR. BROWNE: 21 A. Could be awhole broad spectrum of -- I'm
22 Q. Finaly, Doctor, the Commissioner invites 22 using ageneral term.
23 anybody who sitsinthat chair to make any 23 THE COMMISSIONER:
24 comments, observations, or recommendations, 24 Q. But when you say it's just a technical
25 and this would be your opportunity if you wish 25 problem, that’sin contrast to what?
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1 DR. BAKER: 1 is Dr. Jehan Siddiqui.
2 A. Interpretation problem, | suppose. 2 DR.JEHAN SIDDIQUI (AFFIRMED) EXAMINATION BY MS. SANDRA
3 THE COMMISSIONER: 3 CHAYTOR, Q.C.
4 Q. Soyouwerelooking at it in terms of whether 4 REGISTRAR:
5 or not the problems that were arising were 5 Q. Wouldyou please state and spell your complete
6 interpretation problems by pathologists versus 6 name for the Commission.
7 something in the system before you get to look 7 DR.JEHAN SIDDIQUI:
8 at thedide, isthat it? 8 A. JehanZaid Siddiqui, JE-H-A-N Z-A-I-D SH-
9 DR. BAKER: 9 D-D-1-Q-U-I.
10 A. That'scorrect, yes. 10 CHAYTOR, Q.C.:
11 THE COMMISSIONER: 11 Q. Commissioner, we have afew new exhibits this
12 Q. Andwhen you say technical problem, it’s sort 12 afternoon. It's P-2545 throughto P-2549
13 of before it gets to your desk for 13 inclusive, which | would ask, please, to have
14 interpretation? 14 entered.
15 DR. BAKER: 15 THE COMMISSIONER:
16  A. Yes, that's correct. 16 Q. Entered.
17 MR. BROWNE: 17 EXHIBITS P-2545 THROUGH TO P-2549 ENTERED
18 Q. Commissioner, if | may just follow up on that. 18 CHAYTOR, QC::
19 THE COMMISSIONER: 19 Q. Thank you. Good afternoon, Dr. Siddiqui.
20 Q. Sure 20 DR.SIDDIQUI:
21 MR. BROWNE: 21  A. Good afternoon.
22 Q. Doctor, would that come from -- if you look at 22 CHAYTOR, QC.
23 the third line there, and I'll just read it 23 Q. Dr. Siddiqui, perhaps you could begin by just
24 out, "This new Ventana System is fully 24 briefly summarizing for usyour educational
25 automated. It's much more sensitive than the 25 and professional background, and for your
Page 286 Page 288
1 immunoperoxidase technique under the previous 1 assistance perhaps we could bring up P-2549,
2 DAKO machine'. Is that what you would be 2 please, Registrar. This, | understand, isa
3 referring to as the technical -- 3 copy of your current Cv, isthat correct? So
4 DR.BAKER: 4 perhaps you could just take us through then
5 A. Yes, that'swhat | would be, yes. 5 and highlight your educational and
6 THE COMMISSIONER: 6 professional background.
7 Q. Anything arising, Mr. Coffey? 7 DR. SIDDIQUI:
8 COFFEY, Q.C. 8 A. Okay. | did my medicine degree from Pakistan,
9 Q. No, Commissioner, thank you. 9 and after that | cametousin 1993. | did a
10 THE COMMISSIONER: 10 residency ininternal medicine from State
11 Q. Thank you, Dr. Baker, | very much appreciate 11 University of Detroit, and that was from 1994
12 your having come around the bay to assist us. 12 to 1997. | finished that in June of 1997. In
13 DR. BAKER: 13 July, | joined State University of New Y ork,
14 A. Thank you. 14 their East Meadow Complex, and that was a
15 THE COMMISSIONER: 15 fellowship in hematology and medical oncology.
16 Q. Counsel, would you like to take the afternoon 16 | completed that fellowshipinend of June,
17 break sowe can switch over to the next 17 2000, and at that point | started afellowship
18 witness. 18 in bone marrow transplant, and that was at
19 COFFEY, Q.C:: 19 State University of Floridain Tampa. | did
20 Q. Yes, please. 20 not completethat fellowship. | left that
21 (RECESS) 21 fellowship in 2001 and | came to Newfoundland.
22 THE COMMISSIONER: 22 | have passed my us diploma boardsin internal
23 Q. Mr. Chaytor. 23 medicine, medical oncology, and hematology,
24 CHAYTOR, Q.C.: 24 and I've also passed Canadian Royal College
25 Q. Good afternoon, Commissioner. The next witness 25 Boards in interna medicine and medica
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1 oncology. | joined here as a medica 1 arrange for clinicsfor other doctors to

2 oncologistin 2001 in January. | worked in 2 facilitate and to collaborate with the nursing

3 that capacity and then April of 2006, | was 3 to make sure that they have nurses available

4 offered the position of divisional chief in 4 for that. | also make call schedules, whois

5 Division of Medical oncology and that’s what | 5 doing floor, who isdoing consults. | also

6 am working as right now. 6 arrange for physiciansto go out to peripheral

7 CHAYTOR, Q.C.: 7 clinicsand by that, | mean, Gander, Grand

8 Q. Okay. Doctor, if I just may look at the 8 Fals, and Corner Brook. Wego thereon a
9 second page of your cv, there are a number of 9 monthly basisto make sure that somebody is
10 research/presentations mentioned. The first 10 going there, to make the schedule for that for
11 one indicates, "Elevated Von Willebrand 11 the whole year. In addition to that, I’'m part
12 antigen levels and patients receiving 12 of severa teamsand committees. One example
13 Tamoxifen asadjuvant therapy for primary 13 is the leadership meeting. Thenthere are

14 breast carcinoma’. Could you tell us what was 14 several others, clinic management meetings. So
15 that about? It looks likeit's research you 15 there are several of those that | am part of.

16 did in conjunction with othersin 2000? 16 CHAYTOR, Q.C.:

17 DR. SIDDIQUI: 17 Q. Okay. So how much time would you dedicate to
18 A. Dr. Stephen Feffer, he was our chief of 18 those -- | will call them administrative

19 oncology at that facility, and Ms. Robin Fox 19 duties. How much time would be dedicated to
20 was our special technician for the coagulation 20 those in terms of percentage of your day or
21 lab. Thesewere the two other individuals 21 percentage of your week?
22 mentioned in that, and thiswas kind of a 22 DR. SIDDIQUI:
23 retrospective study and they just looked at in 23 A. Since April of 2007, it has been accepted as
24 those patients who had -- I'm trying to 24 30 percent.
25 remember. | have not looked at that recently, 25 CHAYTOR, Q.C.:

Page 290 Page 292

1 but I think what it was looking 1 Q. Andthat’ssince April of 2007. So you werein
2 retrospectively at those patients who were on 2 the position for ayear before that?

3 Tamoxifen and they developed a blood clot, to 3 DR. SIDDIQUI:

4 see if they had elevated levels of Von 4 A That'sright.

5 Willebrand factor. 5 CHAYTOR, Q.C.:

6 CHAYTOR, Q.C.: 6 Q. Andwas your divisonin termsof how much
7 Q. Okay. You say that your current position 7 time you spent any different prior to April of

8 you're adivisional chief and you've been 8 200772

9 divisional chief of medical oncology since 9 DR. SIDDIQUI:

10 April, 20067 10 A. No, it wasn’t, but the only difference was

11 DR. SIDDIQUI: 11 that you were asking about that, and it wasin
12 A. That'scorrect. 12 April of 2007 that an agreement was reached.
13 CHAYTOR, Q.C.: 13 CHAYTOR, Q.C.:

14 Q. What are your duties asdivisional chief, what 14 Q. Okay.

15 does it mean to be the divisional chief? 15 DR. SIDDIQUI:

16 DR. SIDDIQUI: 16 A. Andthey accepted that much, sowhat that
17 A. | think with the recent changes in the 17 meant was that they decrease the number of
18 hierarchy, it probably hasn’t been revised 18 patients that myself, as divisional chief of

19 recently, but what | can tell you is basically 19 medical oncology, and Dr. Ganguly, as
20 itisto carry out the day to day functioning 20 divisional chief of radiation oncology, had to
21 of the division of medical oncology, and what 21 see, and that was to take care of that 30

22 that includes isthat includesthat I make 22 percent of the time.

23 surethat all the patients which are referred 23 CHAYTOR, Q.C.:

24 to us are seen, whether it would be at our 24 Q. And who wasthis agreement reached with?

25 centre in St. John's, and that means to 25 DR. SIDDIQUI:
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1 A. Thiswaswith MCP. 1 radiation division and theradiation chief
2 CHAYTOR, Q.C.: 2 would do, and these are for individua
3 Q. Okay, andl think we'll see some -- 3 departments, and then both of us, we report to
4 DR. SIDDIQUI: 4 the clinical chief and we have program
5 A. And our hospital aswell, of course. 5 director aswell, two of them we report. Dr.
6 CHAYTOR, Q.C.: 6 Laingisthe clinical phase of our discipline
7 Q. Your own administration as well. 7 and in the current hierarchy, and Dr. Saltman
8 DR. SIDDIQUI: 8 isacademic phase of discipline, and Sharon
9 A. Our administration and the Eastern Health 9 Smith is our administrative program director.
10 administration. 10 CHAYTOR, Q.C.:
11 CHAYTOR,Q.C. 11 Q. Soshe'syour program director?
12 Q. Yes, and | think we'll see some correspondence |12 DR. SIDDIQUI:
13 that 1’1l ask you about that in alittle bit. 13 A. That'scorrect.
14 Soit's alwaysbeen -- about 30 percent of 14 CHAYTOR, Q.C.
15 your time has been dedicated to those duties, 15 Q. Andon what matterswould you report to Mrs.
16 but it was formally recognized and compensated |16 Smith?
17 for as being 30 percent in April of 2007, is 17 DR. SIDDIQUI:
18 that accurate? 18 A. Most of the meetings, we sit together. 1I'm
19 DR. SIDDIQUI: 19 part of the leadership team, so we go through
20 A. That’'scorrect. 20 that, many of the patient matters, al the
21 CHAYTOR, Q.C.: 21 other services that are related to patient
22 Q. Okay. Asdivisional chief, does anybody 22 care like nursing, pharmacy, they all report
23 report to you? 23 to her in my understanding. So | cantalk to
24 DR. SIDDIQUI: 24 them or if | have something about that, | can
25 A. My group of oncologists. 25 talk to Ms. Smith aswell.
Page 294 Page 296
1 CHAYTOR, Q.C.: 1 CHAYTOR, Q.C.:
2 Q. Soall of the medical oncologists? 2 Q. Okay. Andwe' veheard some discussion about
3 DR. SIDDIQUI: 3 how the program management style works or not,
4 A. Notal.Dr.Laingisamedical oncologist as 4 | guess, for the |aboratory medicine program
5 well asis Dr. Saltman too, but they are my 5 and there' s recently been some changes in that
6 superiors, so the remaining ones. 6 regard. From your perspective as an
7 CHAYTOR, Q.C.: 7 oncologist in a program management where
8 Q. Yes and Dr. Laing, we understand, is the 8 there' stwo tiers with a program director and
9 clinical chief? 9 clinical or medical director, hasthere been
10 DR. SIDDIQUI: 10 that kind of atension or any tensionin the
11  A. Thatiscorrect. 11 oncology service?
12 CHAYTOR, Q.C.: 12 DR. SIDDIQUI:
13 Q. Soyou would report to Dr. Laing, is that 13 A. | don'tthink so. 1 think that for the
14 right? 14 academic phase, which is Dr. Saltman, that is
15 DR. SIDDIQUI: 15 evolving abit since we were recently changed
16 A lwould. 16 to a separate discipline of medicine -- sorry,
17 CHAYTOR, Q.C. 17 adiscipline of oncology. We were part of
18 Q. Andwhat'sthe difference, what isit that the 18 discipline of medicine, and we are a
19 clinical chief doesthat’s different from the 19 discipline of oncology, so that is evolving.
20 divisional chief? 20 That will be more of academic part of it and
21 DR. SIDDIQUI: 21 to develop research part of it. | never had
22 A. Thecurrent hierarchy isthat we have two 22 any problemsin termsof reporting or to get
23 divisional chiefs. Oneisfor medical oncology 23 hold of any one of these three guys.
24 and the other oneis for radiation oncology, 24 CHAYTOR, Q.C:
25 and what | do for my division, similar to 25 Q. Sofrom your perspective, it has worked well?
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1 DR. SIDDIQUI: 1 siteand | didthat when | wasasked to do
2 A. Ithas 2 when| camein2001. When| first joined,
3 CHAYTOR, Q.C. 3 there were three of usand | saw pretty much
4 Q. When wasthe change from it being adiscipline 4 al kinds of cancers, but then other
5 of medicine to discipline of oncology, when 5 individuals started to come in. Dr. McCarthy
6 did that come about? 6 cameinin 2001. Dr. Rorke came around the
7 DR. SIDDIQUI: 7 sametime, that was in summer. Then Dr. Ahmad
8 A. | remember when Dr. Satman camein, | don't 8 camein 2002. So once we had more and more of
9 know is that exactly the date that this 9 individuals, we tried to become abit site
10 happened. That would be sometime in April, but |10 specific. The growth in oncology is so quick,
11 | could be wrong. 11 and it'sso astounding that it is better if
12 CHAYTOR, Q.C: 12 you are looking at one site.  In many of the
13 Q. Thisyear, thiscaendar year? 13 bigger centres, you will now find people who
14 DR. SIDDIQUI: 14 won't even do awhole system, they would just
15 A. Thisyear, but | could bewrong this way or 15 do a single organ. So these are
16 that way. | think it may be a bit earlier, 16 subspecializations, but they still see other
17 but I think it joined somewherein April of 17 things as well.
18 2008. 18 CHAYTOR, Q.C.:
19 CHAYTOR, Q.C: 19 Q. And, of course, when you say "site", you mean
20 Q. And so what difference then did that make with 20 adisease site?
21 Dr. Saltman coming on? 21 DR. SIDDIQUI:
22 DR. SIDDIQUI: 22 A. Adiseasedite, yes.
23 A. Inrespect to? 23 CHAYTOR, Q.C.:
24 CHAYTOR, Q.C.: 24 Q. Sowhenyoujoinedin 2001, there were three
25 Q. In respect to how the oncology service 25 medical oncologists. You said the three of
Page 298 Page 300
1 actually operates or in termsof reporting 1 you. That means medical oncologists?
2 structures? 2 DR. SIDDIQUI:
3 DR. SIDDIQUI: 3 A. Yes, Dr.Laing, shortly after | joined, she
4 A, It hasn’t made any big differenceyet. Heis 4 went on maternity leave.
5 pretty much doing -- working as a full-fledged 5 CHAYTOR, Q.C:
6 medical oncologist. Right now he's doing 6 Q. Okay.
7 clinicsaswell as-- in St. John’saswell as 7 DR. SIDDIQUI:
8 his periphera clinics. He goesto Corner 8 A. AndDr. Alidina, heleftitwasin April or
9 Brook, he' sdoing all those things. In terms 9 May of 2001, and Dr. McCarthy and Dr. Rorke
10 of reporting, | haven't noticed any difference 10 camein July or August of 2001, and Dr. Wasil
11 yet. He' s also part of some of the committees 11 left in 2001. So in that year there was a bit
12 that | goto, and | till report to Karaand 12 of shuffle.
13 to Sharon. 13 CHAYTOR, Q.C.:
14 CHAYTOR, Q.C: 14 Q. Socompared to your numbers when you joined in
15 Q. Okay, and, Doctor, do you have any particular 15 2001 and where you are today in 2008, how many
16 subspecialty? 16 medical oncologists would there be?
17 DR. SIDDIQUI: 17 DR. SIDDIQUI:
18 A. | have beentrained asfirst internist and 18 A. Now there are atotal of seven.
19 medical oncologist and hematologist. andinmy |19 CHAYTOR, Q.C::
20 training which was combined, we dealt with all 20 Q. Sothat's alowedyou moreof aluxury to
21 kinds of patients. Usually what happensis 21 specializein certain disease sites, isthat
22 that after acertain time period when you're 22 right?
23 in practice, individual doctors, and that 23 DR. SIDDIQUI:
24 would happenin alot of specidities, they 24 A. Exactly.
25 try to pick up one site as their preferred 25 CHAYTOR, Q.C.:
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1 Q. Yes, okay. Sowhich particular areaareyou 1 downs when one of them was off. One of them
2 more focused on now? 2 went on maternity, so those patients were
3 DR. SIDDIQUI: 3 spread around.
4 A. My focusismore on gastroentronology, lung, 4 CHAYTOR,Q.C.
5 and genito-utinary. 5 Q. Okay.
6 CHAYTOR, Q.C. 6 DR. SIDDIQUI:
7 Q. Andwhat percentage of your practice would 7 A. Soabit morethere may be ups and downs.
8 include breast cancer patients? 8 CHAYTOR, Q.C.:
9 DR. SIDDIQUI: 9 Q. Sooveral thenthetrend hasbeen for you
10 A. If we talk about the new breast cancer 10 that you’ re seeing less and less breast cancer
11 patients, in thelast threeand ahalf to 11 patients?
12 three quarter of ayear, | have seen probably 12 DR. SIDDIQUI:
13 less than 30 new patients of breast cancer. 13 A. That'scorrect.
14 CHAYTOR, Q.C.: 14 CHAYTOR, Q.C.
15 Q. Lessthan 30? 15 Q. Andin termsof -- we've heard here about
16 DR. SIDDIQUI: 16 pathologiststhat the Royal College doesn’t
17 A. Lessthan 30 new, but | have old patients that 17 recognize subspecialty in pathology. Does the
18 | have been following, and among these 30, 18 Roya College recognize subspecialty in
19 about -- | would say more than 50 percent were |19 oncology?
20 seen in Corner Brook, and those other patients 20 DR. SIDDIQUI:
21 who do not want to, or for personal reason 21 A. Not that | know of.
22 cannot come to St. John’sto be seen. 22 CHAYTOR, Q.C.:
23 CHAYTOR, Q.C.: 23 Q. And--
24 Q. Sohow would that compare then, 30 new, how |24 DR. SIDDIQUI:
25 many new patients overall would you seein a 25 A. Sorry, if the question is do they have another
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1 year? 1 exam that you take to get subspecialized?
2 DR. SIDDIQUI: 2 CHAYTOR, Q.C.
3 A. Onanaverage, somewhere between 180 to 210. 3 Q. Yes
4 CHAYTOR, Q.C. 4 DR. SIDDIQUI:
5 Q. Okay. Mr. Coffey hasjust pointed out to me 5 A. | don'tthink so, but I’'m not 100 percent sure
6 you, in fact, said 30 over three years, is 6 on that.
7 that correct? 7 CHAYTOR, Q.C.:
8 DR. SIDDIQUI: 8 Q. How doyou, yourself, keep yourself apprised
9 A. Threeand ahalf to three quarter of ayear. 9 of new developments? As you say, things are
10 CHAYTOR, Q.C: 10 changing very quickly in medicine, soit'sa
11 Q. Soyou're only --yes, you'reonly seeing 11 benefit to be able to concentrate on a given
12 about ten new breast cancer patients per year, 12 area. How do you keep yourself up to date on
13 isthat right? 13 the changes and on the new research and
14 DR. SIDDIQUI: 14 literature?
15 A. Onanaverage. 15 DR. SIDDIQUI:
16 CHAYTOR, Q.C.: 16 A. There are several waysto do that. Thefirst
17 Q. Onan average, whereas overall you see 180 to 17 oneis that the Royal Collegeitself, they
18 200 new patients ayear? 18 want us to have acertain number of hours
19 DR. SIDDIQUI: 19 every year of continued medical education, and
20 A. Right, but when I first camein 2001, and as| 20 they have specified what could count as one,
21 said earlier, at that point we were seeing all 21 and that includes going to meetings, boards,
22 the patients. Once Dr. McCarthy came in, then 22 and that kind of stuff. Then we also
23 sort of -- and Dr. Zulfigar, he camein 2003. 23 personaly go to meetings. Then there is
24 They wereseeing more of breast, and was 24 internet, which | think is the biggest
25 slowly shifted. However, there were ups and 25 resource. There are a number of websites which
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1 are available which are routinely used by us. 1 Q. Okay. So perhaps you could tell us then the
2 So acombination of these are required. The 2 difference between your grand rounds and your
3 Royal College wantsusto have at least 40 3 tumour board?
4 hours each year, and 400 hoursover afive 4 DR. SIDDIQUI:
5 year time period of recognized continued 5 A. Grandround, asl said earlier, may not be
6 medical education to be submitted, and most of 6 oncology and grand round is more like a
7 the time we stay above what the requirements 7 lecture on a particular topic, at the end of
8 are. 8 which you're allowed to ask questions. Tumour
9 CHAYTOR, Q.C.: 9 board, on the other hand, is basicaly
10 Q. Okay, and you said that your clinical meetings 10 discussion about individual patients. We
11 can count towards your hours that are 11 carry those rounds -- there are more than one
12 required. Would that include, for example, 12 kind of tumour boards, the most common one
13 internal hospital rounds? 13 that wedo every Wednesday morning. Those
14 DR. SIDDIQUI: 14 tumour boards, we pick upinteresting are
15 A. There are some that arerecognized by Royal 15 those patientswhich require some special
16 College, and -- just like our tumour board, 16 decisions to be made. Wepick up those
17 our grand rounds, our oncology rounds. These 17 patients, and the tumour board consists of --
18 are the ones which are recognized, and those 18 there are as many oncologists as could come.
19 are the ones for which a record is kept, and 19 Sometimes there aredl of us, then the
20 at the end of the year Dr. McCarthy takes care 20 radiation oncologists, then the pathol ogists,
21 of one of those, and those records are given 21 the radiologists, and the surgeons, and they
22 to us, and we caculate our numbers and we 22 are available inthat round. The need for
23 submit those. 23 those rounds is to make some difficult
24 CHAYTOR, Q.C. 24 decisionson individual patients, or if you
25 Q. Okay. 25 need multi-modality treatment for some patient
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1 DR. SIDDIQUI: 1 or multi-speciality input, that could be
2 A. And those could be audited. 2 gained at the sametime. Sothat istumour
3 CHAYTOR, Q.C: 3 board as opposed to the grand rounds which is
4 Q. Soyour grand rounds count, and how often 4 more like alecture.
5 would your grand rounds -- how often did those 5 CHAYTOR, Q.C.:
6 take place? 6 Q. Morelike alecture, and who would attend the
7 DR. SIDDIQUI: 7 grand rounds?
8 A. Grandrounds are every week, but they may not 8 DR. SIDDIQUI:
9 be oncology every week. 9 A. Weareal supposed to attend that.
10 CHAYTOR, Q.C.: 10 CHAYTOR, Q.C.:
11 Q. Anddo you only get credit then for the ones 11 Q. Andis itjust oncologistsor it could be
12 that are oncology? 12 every --
13 DR. SIDDIQUI: 13 DR. SIDDIQUI:
14 A. No. 14 A. It could be every field of medicine.
15 CHAYTOR, Q.C.: 15 CHAYTOR, Q.C.:
16 Q. Youget credit for whatever, okay, and Dr. 16 Q. Every discipline, okay, and both happen once a
17 McCarthy keepstrack of that and submitsit at 17 week?
18 the end of the -- 18 DR. SIDDIQUI:
19 DR. SIDDIQUI: 19 A. That'sright, and then we have --
20 A. No, only the tumour board, which aso counts, 20 CHAYTOR, Q.C.:
21 and I’ m not sure, probably the other ones as 21 Q. Sorry, Wednesday morningsyou said for your
22 well, but tumour board, keep very meticulous 22 tumour board?
23 track of that, and weare given assigned 23 DR. SIDDIQUI:
24 number of hours at the end of the year. 24 A. That'sright.
25 CHAYTOR, Q.C.: 25 CHAYTOR, Q.C.:
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1 Q. How long has that been the case, has that been 1 those. Were they happening very regularly,
2 in place since 2001 when you joined? 2 I’m not 100 percent sure on that, but | can
3 DR. SIDDIQUI: 3 remember going to severa of those in my third
4 A. You mean the tumour board? 4 year of fellowship.
5 CHAYTOR, Q.C. 5 CHAYTOR, Q.C.
6 Q. Thetumour board, yes. 6 Q. Anddo your -- soinyour third year would be,
7 DR. SIDDIQUI: 7 | guess, 19997
8 A. Dr. McCarthy wasthe force behind it, and I'm 8 DR. SIDDIQUI:
9 not sure about the exact date, but it started 9 A. Thatwould be -- that’s right, from July,
10 shortly after she camein. 10 1999, to end of June, 2000.
11 CHAYTOR, Q.C. 11 CHAYTOR, Q.C.
12 Q. Sowhenyou arrived in January, 2001, there 12 Q. And at Eastern Health, do the residents here
13 wasn't tumour board? 13 also take part in tumour boards?
14 DR. SIDDIQUI: 14 DR. SIDDIQUI:
15 A. No at that time. 15 A. They are welcome, and those residents which
16 CHAYTOR, Q.C.: 16 are working with us -- most of the time there
17 Q. But Dr. McCarthy camelater inthe year, in 17 is some resident who is working with us. They
18 the summer of 2001, and she was instrumental 18 are welcome. Lots of time radiology residents
19 in getting tumour boards happening? 19 do come in, they present their cases along
20 DR. SIDDIQUI: 20 with their attending. Lots of times pathology
21 A. That'sright. 21 residentsalso comein. If thereis some
22 CHAYTOR, Q.C: 22 resident who is spending time with us, beit
23 Q. Andthat’sbeen consistent ever since then? 23 internal medicine or surgery, they are welcome
24 DR. SIDDIQUI: 24 and many of the times they do come.
25 A. It hasbeen very regular, very consistent, and 25 CHAYTOR, Q.C.
Page 310 Page 312
1 very helpful. 1 Q. Andinyour tumour board rounds prior to 2005,
2 CHAYTOR, Q.C:: 2 do you recall anybody ever bringing a case to
3 Q. Andyousay inyour tumour boardsdifficult 3 the tumour board rounds involving a patient
4 cases would be assessed. Would you have any 4 which seemed to have an ER or PR result which
5 documentation or any knowledge about the 5 seemed inconsistent with the diagnosis?
6 patients that are to be assessed before you 6 DR. SIDDIQUI:
7 attend the tumour board? 7 A. | don't remember any.
8 DR. SIDDIQUI: 8 CHAYTOR, Q.C.
9 A. Youwould. A listis prepared by our secretary 9 Q. Now, Doctor, | noticed on your cv that you're
10 and that listis sent -- if thereare any 10 aso an Assistant Professor at Memoria
11 particular questions, for example, if somebody 11 University, and what does that mean and how
12 has a question about radiology, the 12 much timedo you have to devote to that
13 secretaries will let them know beforehand that 13 position?
14 we need to discuss about certain scans, and 14 DR. SIDDIQUI:
15 whatever the questionisfor, if it isfor 15 A. I'm what they call Clinica Assistant
16 pathology, they would be informed beforehand, |16 Professor as opposed to afull time Assistant
17 so that they can look at those slides and they 17 Professor. The requisition from my part would
18 can talk about that particular case. 18 bethat | have to take at least four teaching
19 CHAYTOR, Q.C. 19 sessions, plus | contribute towards teaching
20 Q. Okay, and when you did your residency in the 20 when I’'m doing floor, plus | also contribute
21 late 1990sin New Y ork, were tumour boards a 21 towards the different OSCE examsthat they
22 regular part of the hospital you trained in? 22 take.
23 DR. SIDDIQUI: 23 CHAYTOR, Q.C.:
24 A. What | can remember isin the late part of my 24 Q. Okay, andif we could havethen, please, P-
25 residency | can remember going to severa of 25 1681. Thisisaletter, June 28th, 2006, it's
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1 stamped, from the Government of Newfoundland | 1 takeit at this point in time that would have
2 and Labrador, andit’s actually from the 2 been your position and Dr. Ganguly’s position
3 minister of the day, Minister of Health and 3 and at this point intime the government
4 Community Services, Minister Osborne, and it's 4 wasn't prepared, after consulting with Eastern
5 writtento yourself, along with Drs. Laing, 5 Health, to entertain any compensation for your
6 Ganguly, and Mr. Ritter. And Minister Osborne 6 administrative services?
7 iswriting in response to "your correspondence 7 DR. SIDDIQUI:
8 dated May 12th, 2006, which outlined and 8 A. Itlookslikethat, yeah.
9 summarized the various points of contention 9 CHAYTOR, Q.C.:
10 that your group has with the current alternate 10 Q. Okay. Andif we could have, please, P-01667
11 payment plan in place for radiation oncology 11 And thisis about six months or so later. And
12 and other administrativeissues. Andas a 12 it'san e-mail exchange, Doctor. 1I’ll just
13 follow-up to my telephone conversation with 13 bring it to your attention. It seemsto be on
14 Dr. Ganguly on June 22nd, 2006." And then the 14 the same subject, but you're not arecipient
15 letter goes on to identify redly three 15 or asender. Thefirst, the main part of the
16 issues: Issue one being workload thresholds; 16 e-mail exchangeisfrom Mr. Tilley to Minister
17 issue two, interpretation of agreement; and 17 Osborne, copied to Dr. Howell and John Abbott,
18 issue three, recognition of administrative and 18 and it’s January 17th, 2007. And Mr. Tilley
19 teaching responsibilities. And, Doctor, 19 writes, "Minister, | was speaking to John
20 perhapsyou could just tell usabout this? 20 Abbott to learn that Dr. Ganguly has beenin
21 And again, the letter is written in response 21 touch with you about his resignation from his
22 to aletter that originated with you and the 22 administrative duties in our cancer care
23 othersin May of 2006. What do you recall 23 program. During the fall representatives from
24 about this? 24 the NLMA met with Dr. Howell et al to say that
25 DR. SIDDIQUI: 25 they weregoing to take onthe issue of
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1 A, I'mnot sureif it wasisresponse to aletter 1 compensation for the administrative work that
2 that | had wrote or Dr. Laing wrote, I’ m not 2 three of our oncologists were providing to our
3 sure about that. Thisis 2006. It wasin 3 cancer care program: Laing, Clinical Chief;
4 2007 | think we did write a letter. In 2006 4 Ganguly, Division Chief of Radiation Oncology;
5 I’m not sure if | did write oneor | might 5 and Siddiqui, Division Chief of Medical
6 have. But | think as| had said earlier, this 6 Oncology." And then it goeson to say, "Back
7 was the discussion about recognition of atime 7 in November with issues around ER/PR about to
8 for administrative duties. 8 be dealt with inthe media | asked Oscar
9 CHAYTOR, Q.C.: 9 Howell to resolve the compensation issue for
10 Q. Okay. Andif welook at issuethree, whichis 10 Kara Laing asit was different from the
11 the recognition of administrative and teaching 11 others, retroactivity, and we needed her full
12 responsibilities, Minister Osborne writes, 12 support when we moved forward on the ER/PR
13 "Based on Eastern Health's input we are 13 discussions. That left the division chiefs
14 prepared to adjust the FTE of the clinical 14 outstanding. There have been several meetings
15 chief from the current point, 0.8 FTEt0 0. 6 15 with the individuas involved to find
16 FTE as of April 1st, 2006 following successful 16 resolution to thisand like most things in
17 closures of our discussions. The department 17 thisfield, thingsare complex. We looked
18 has confirmed with Eastern Health that no 18 through the country to see what was reasonable
19 physician within its organization who accepts 19 with regards to time commitment from
20 the position of divisional chief receives 20 administrative perspective and ended up saying
21 additional compensation for these services. 21 30 percent of their time would be reasonable.
22 Assuch, | do not support adjusting the FTE 22 We then drafted up job descriptions for review
23 for thetwo divisional chiefswithin your 23 with them to ensure that the expectations were
24 program due to the precedent setting nature 24 clear. The compensation we pay them for their
25 thiswould create at Eastern Health." Sol 25 administrative does not appear to be the
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1 issue. Thephysicians are paid through an 1 radiation oncologist. And the numbers, they
2 aternative payment plan with thresholds above 2 come from caMo and cARO which is the Canadian
3 which they receive additional compensation for 3 Association of Medica Oncologists and
4 new patients seen and there was some dispute 4 Radiation Oncologists and different provinces
5 over where these thresholds should be, 5 have accepted them, the levels may be slightly
6 particularly when one considers their 6 different. In our province Mmcp had accepted
7 administrative responsibilities.” And then 7 that 140 patients, new patients need to be
8 I'll just, it concludes with saying, "While we 8 seen every year justto justify your main
9 have received their resignations for January 9 sdary, and that was considered as the
10 1, they did give usatwo week extension to 10 threshold. And what we were mentioning in
11 January 15th. Since meetings are till 11 there is that one way to pay for the division
12 ongoing Dr. Siddiqui has indicated to us that 12 chief would beto cut down that threshold by
13 nothing will change in terms of hiswork until 13 30 percent. So whatever isthat 30 percent,
14 al opportunities to find a resolution have 14 cut itdown of 140, so that would be in
15 been explored.” Sol takeit at thispoint in 15 recognition of the time by cutting down the
16 time, Doctor Siddiqui, your issues six months 16 threshold.
17 later had not been resolved and that there was 17 CHAYTOR, Q.C:
18 some issue as to some job action that may take 18 Q. Okay. Sothe number you gave me earlier, 180
19 place as aresult of that? 19 to 200 new patients that you see each year is
20 DR. SIDDIQUI: 20 well above the 140?
21 A. That was basically from the position of 21 DR. SIDDIQUI:
22 divisional chief. 22 A ltis
23 CHAYTOR, Q.C.: 23 CHAYTOR, QC::
24 Q. Yes. Forthedivisiona chief? 24 Q. And you should be 140 less 30 percent?
25 DR. SIDDIQUI: 25 DR. SIDDIQUI:
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1 A. Divisional chief position only. 1 A. Thatiscorrect.
2 CHAYTOR, Q.C. 2 CHAYTOR, Q.C.
3 Q. Okay. Theissues around Dr. Laing were 3 Q. Okay. Soyou areworking well above what the
4 resolved, it indicates, earlier, but yourself 4 threshold would indicate?
5 and Dr. Ganguly’ s issues remained outstanding? | 5 DR. SIDDIQUI:
6 DR. SIDDIQUI: 6 A. Thatisright.
7 A. That'sright. 7 CHAYTOR, Q.C.:
8 CHAYTOR, Q.C.: 8 Q. Andis that true for your counterparts, as
9 Q. Okay. Andthenin April, 2007, so about four 9 well?
10 months after this, it wasresolved and a 30 10 DR. SIDDIQUI:
11 percent recognition was given to your 11 A. Intheradiation oncology?
12 administrative duties? 12 CHAYTOR, Q.C.:
13 DR. SIDDIQUI: 13 Q. Wdll, medical oncology?
14 A. Thatiscorrect. 14 DR. SIDDIQUI:
15 CHAYTOR, Q.C.: 15 A. Itis. Andactualy, | am not the onewhois
16 Q. Andtheissuebeingthen interms of perhaps 16 seeing the highest number. My other
17 you could explain to us, what was the concern 17 colleagues are seeing more than that.
18 about being paid on an alternate payment plan 18 CHAYTOR, Q.C.
19 and with thresholds, how was that impactingon |19 Q. Okay. Soeven thoughyou now have seven,
20 your ability to be able to do your 20 seven medical oncologists on staff, you're all
21 administrative duties? 21 till carrying significant workloads?
22 DR. SIDDIQUI: 22 DR. SIDDIQUI:
23 A. Therearecertain standards set in terms of 23 A. Thecaseload for the new patientsis going up
24 the number of patientsthat you are supposed 24 on asteady pace and that needs more consults
25 to seeas a medical oncologist and as a 25 which are sent. Therearenew indications
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1 added for the treatment of cancers, so that 1 me with the same cancer afterwards, it is not
2 result in more consults, more new patients 2 recounted.
3 that are referred to us. So even though we are 3 CHAYTOR, Q.C.:
4 seven, butin the last several years the 4 Q. Okay. Sothat’snot considered a new patient?
5 percentage of new patients is increasing 5 DR. SIDDIQUI:
6 steadily. 6 A. No.
7 CHAYTOR, Q.C. 7 CHAYTOR, Q.C.:
8 Q. Okay. 8 Q. Andwhat if it were anew disease site?
9 DR. SIDDIQUI: 9 DR. SIDDIQUI:
10 A. So we still ended up seeing that many 10 A. Ifit'sadifferent cancer, then it countsas
11 patients. 11 new. Somebody had a colon cancer before and
12 CHAYTOR, Q.C. 12 now they are coming in with lung cancer, then
13 Q. What does anew patient mean, isit a patient 13 it'sadifferent cancer.
14 that isnew to you or newly diagnosed, what 14 CHAYTOR, Q.C.
15 does it mean? 15 Q. Okay.
16 DR. SIDDIQUI: 16 DR. SIDDIQUI:
17 A. If | have never seen a patient before that is 17 A. It doesn’'t need to be seen by the same
18 diagnosed with colon or breast cancer and it 18 oncologist, likeif it initially was seen by
19 is sent to me, that’s a new patient for me and 19 an oncologist who does not do lung, then it
20 that will be counted as onein that threshold 20 may go to another oncologist who does lung.
21 of 140. 21 CHAYTOR,Q.C.
22 CHAYTOR, Q.C.: 22 Q. Okay. And ifit's a metastasesfrom the
23 Q. Okay, so someone new to you. So, for example, |23 original cancer isit still considered a -
24 if that person had been seen by another 24 DR. SIDDIQUI:
25 oncologist previoudly, it's ill a new 25 A. No. Itwill bestill counted as the same one
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1 patient to you? 1 the first time around and -
2 DR. SIDDIQUI: 2 CHAYTOR, Q.C.
3 A. No. 3 Q. Notanew patient?
4 CHAYTOR, Q.C. 4 DR. SIDDIQUI:
5 Q. No? Itwould haveto bethefirst timethe 5 A. -would not berecounted, it won't be anew
6 person was seen by any - 6 patient.
7 DR. SIDDIQUI: 7 CHAYTOR, Q.C.:
8 A. That'sright. 8 Q. Okay.
9 CHAYTOR, Q.C. 9 DR. SIDDIQUI:
10 Q. -oncologistinyour service? 10 A. Sowe seeapatient one time and for the life
11 DR. SIDDIQUI: 1 of it from then onwards it is not recounted.
12 A. Thatisright. 12 CHAYTOR, Q.C.:
13 CHAYTOR, Q.C.: 13 Q. Okay.
14 Q. Okay. 14 DR. SIDDIQUI:
15 DR. SIDDIQUI: 15 A. Forone divison. Ifl havetosend this
16 A. Whoever seesthat patient first time and does 16 patient to radiation oncology, they have never
17 aconsult or afirst assessment similarly on 17 seen that patient before, it would be new for
18 that patient, that patient is counted, that 18 them and vice versa, aswell.
19 patient is counted for that person. 19 CHAYTOR, Q.C.
20 CHAYTOR, Q.C.: 20 Q. So these are significant levels of new
21 Q. Andwhat if anumber of years passed and the 21 patients which are coming through your doors?
22 patient has a recurrence of their disease? 22 DR. SIDDIQUI:
23 DR. SIDDIQUI: 23 A. Thatiscorrect.
24 A. Thatis just counted as once. If | see a 24 CHAYTOR, Q.C.:
25 patient eight years ago and it comes back to 25 Q. Yes, okay. Isthereany, do you know isthere
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1 any plans to continue to recruit more medical 1 DR. SIDDIQUI:

2 oncologists? 2 A Theyare

3 DR. SIDDIQUI: 3 CHAYTOR, Q.C:

4 A. Wearehoping andwearetrying. Thereare 4 Q. Sol think we have some sense then of what you

5 two residents from Newfoundland which arein 5 do. But perhapsyou could just give usan

6 the process of training and we are hoping that 6 idea of atypical week, then, for you, other

7 they will come back. Right now we have, it 7 than aweek that would involve going out to

8 looks like they have every intention to. 8 peripheral clinic, but aweek herein St.

9 CHAYTOR, Q.C: 9 John's, perhaps you could just tell us how you
10 Q. And do you have two openings? 10 divide your time and the duties that you have?
11 DR. SIDDIQUI: 11 DR. SIDDIQUI:

12 A. | think Dr. Laingisworking onthat and by 12 A. Okay. I'll tell you about atypical week and

13 thetime they are donein their fellowship 13 then there are two variables in that, as well.

14 there will be openings available. 14 | can talk about those as well.

15 CHAYTOR, Q.C:: 15 CHAYTOR, Q.C.:

16 Q. Okay. And I'll get an opportunity, perhaps 16 Q. Sure.

17 I’ll ask Dr. Laing some more about that. | 17 DR. SIDDIQUI:

18 just wanted to ask you a little bit, too, 18 A. Eachone of us except Dr. Satmanand Dr.

19 about the peripheral clinics that you referred 19 Laing, we are supposed to do four half days

20 to. You said that those are monthly, so every 20 clinic each week. Mysdlf, | doa clinicon

21 month. Does that mean somebody goes to Corner 21 Monday morning which is supposed to go from

22 Brook every month, Gander every month and 22 nineto twelve, but usualy it doesn't end

23 Grand Falls every month, al three locations? 23 until about 2:00. Then | do another clinic

24 DR. SIDDIQUI: 24 which is Wednesday morning and that is for new

25 A. Thatiscorrect. 25 patients. Then | do another half day clinic
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1 CHAYTOR, Q.C.: 1 on Thursday morning and that is for usually

2 Q. Okay. 2 supposed to be for non-chemo follow-up

3 DR. SIDDIQUI: 3 patients. And then | do aclinic on Thursday

4 A. Among the seven of us we have divided 4 afternoon, which is called lung clinic but can

5 ourselvesintwo groups. Threeof us goto 5 include other patients, as well. However,

6 Corner Brook and meansthat one personwould | 6 what’ s happening right now is that most of the

7 go there every month. And we go there four to 7 times or most of the weeks | would say three

8 five days every month and that's in a 8 out of four weeks or at least two out of four

9 straight, usually aTuesday to Friday or a 9 weeksina month | end up doing one or two
10 Monday to Friday and so three of us go for 10 extraclinics, as well because there are so
11 that. And the other four, they go to Gander 11 many patients to follow that |1 have to
12 and Grand Falls and they again go there every 12 accommodate them somewhere else. Now, thisis
13 month and they go there for aweek, but that 13 ausua week. Thetwo variablesthat | was
14 week is divided between Gander and Grand 14 talking about wasthat when you are on the
15 Fdls. 15 floor, which you are ononein seven, there
16 CHAYTOR, Q.C.: 16 are seven of us, and -

17 Q. Okay. And intermsof your caseload inthe 17 CHAYTOR, Q.C.:

18 other regions of the province, isit growing 18 Q. Anddoesthat meanon call, isthat what--is
19 at about the samerate outside of Eastern 19 that the same as on call?

20 Health? 20 DR. SIDDIQUI:

21 DR. SIDDIQUI: 21 A. Slight difference. When you're on the floor,
22 A. | would think so. 22 you are taking care of patients on the floor
23 CHAYTOR, Q.C: 23 aswell as you are covering the emergency
24 Q. Sothoseclinicsare becoming busier al the 24 room, as well.

25 time, aswell? 25 CHAYTOR, Q.C.:
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1 Q. Okay, but they'rein-hospital patients? 1 on thefloor at that time. The residents are
2 DR. SIDDIQUI: 2 with usand mostly the pharmacists who work
3 A Exactly. 3 with us, aswell as the paliative care
4 CHAYTOR, Q.C. 4 physician, or if there are any residents, they
5 Q. Okay. 5 also go with uson that round, and that is
6 DR. SIDDIQUI: 6 every Tuesday morning. Then on Tuesday
7 A. Andthen there's another person whois on 7 afternoons usually we have sort of meetings
8 consults at the same time and those consults 8 with medical reps or we have our divisional
9 could be in-house consults as well, other than 9 meeting as well on every first Tuesday of the
10 the emergency room. So if there are in-house 10 month. So on Tuesday we sort of put on afew
11 consults, they go to that person who is doing 11 of the meetings. And as| said, that | end up
12 consults and he will also accept consults who 12 doing an extraclinic and that | usually put
13 are urgent from other physicians, aswell. So 13 for Friday.
14 these were the two variables that | said that 14 CHAYTOR, Q.C.:
15 it may change dlightly if you areon the 15 Q. Okay. Doctor, I'd liketo ask you now then
16 floor. Some of uswould like to hold one of 16 turn to the issue of ER/PRtesting and your
17 their four clinics when they are on the floor 17 background knowledge that you would havein
18 and some of usdon'’t, so thiswould have been 18 that. So at the time that you completed your
19 the variable. | usually don't. 19 medical and hematology oncology residency,
20 CHAYTOR, Q.C: 20 1997, | believe you said, through 2000, at the
21 Q. Okay. Soyouusudly thenwould be on the 21 time you completed that in New Y ork, were you
22 floor on Tuesdays or Fridays? 22 exposed then to ER/PR testing?
23 DR. SIDDIQUI: 23 DR. SIDDIQUI:
24 A. No, | saidit'sonein seven, it means there 24 A. Ourrolewasbasicaly interpretation of the
25 are seven of us. 25 results.
Page 330 Page 332
1 CHAYTOR, Q.C: 1 CHAYTOR, Q.C:
2 Q. Okay. 2 Q. Okay. Andat that timein New York wasit a
3 DR. SIDDIQUI: 3 biochemical method for thetest or was it
4 A. Andwedo floorsfor two weeks straight. 4 being done through IHC?
5 CHAYTOR, Q.C.: 5 DR. SIDDIQUI:
6 Q. Okay. 6 A. They had the Ligand binding assay and the
7 DR. SIDDIQUI: 7 results used to come in femto-moles milligram.
8 A. Andso it would be every seventh in two weeks 8 CHAYTOR, Q.C.:
9 quotas that your turn would come. 9 Q. Okay.
10 CHAYTOR, Q.C.: 10 DR. SIDDIQUI:
11 Q. Soyoudoitintwo week blocks? 11  A. That was the other method, not the IHC.
12 DR. SIDDIQUI: 12 CHAYTOR, Q.C.:
13 A. Thatisright. 13 Q. Okay. And wasthat -
14 CHAYTOR, Q.C.: 14 DR. SIDDIQUI:
15 Q. Okay. I'msorry, | missed that part. Okay. 15 A. That'swhat my remembrance from the last year
16 And so what then normally would happen on |16 is. If it changed towardsthe end of it, |
17 Tuesdays and Fridays in your practice? 17 cannot be 100 percent sure. And again, from
18 DR. SIDDIQUI: 18 New York | had donea little bit of, six,
19 A. Thisisfor the administrative part and plus 19 seven months of bone marrow transplant
20 on Tuesdays, on Tuesdayswe do around onthe |20 fellowship, aswell.
21 floor, aswell, every Tuesday morning. That 21 CHAYTOR, Q.C:
22 isakind of ateaching and clinical round. 22 Q. Okay.
23 And what that includesisthat all of usfrom 23 DR. SIDDIQUI:
24 medical oncology, we go upstairs, we go 24 A. Ifthey changed aroundthat time, I’'m not
25 through all of our patients that are admitted 25 sure.
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1 CHAYTOR, Q.C. 1 likely to be ER positive.
2 Q. Okay. Soyour recollection isthat up until 2 CHAYTOR, Q.C:
3 at least close to 2000 they were still using 3 Q. Okay.
4 the biochemical method? 4 DR. SIDDIQUI:
5 DR. SIDDIQUI: 5 A. And others could be tubular could be positive.
6 A. Ligand binding assay, yeah. 6 Mucinous could be. So those are other
7 CHAYTOR, Q.C.: 7 cancers.
8 Q. Ligandbinding, yes, okay. What were you 8 CHAYTOR, Q.C::
9 taught in terms of the significance or purpose 9 Q. Okay. Andwhen you say more likely, were you
10 of the ER and PR test? 10 taught interms, anything interm of how
11 DR. SIDDIQUI: 11 likely or whether it would be rare for certain
12 A. Theinterpretation part isthe onethat | 12 types of cancers to, infact, be hormone
13 could talk about. 13 receptor negative?
14 CHAYTOR, Q.C.: 14 DR. SIDDIQUI:
15 Q. Yes, sure. 15 A. Likefor lobularit hasto beavery high
16 DR. SIDDIQUI: 16 number, the majority and a great majority of
17 A. That tells us about the use of an additional 17 them would be ER positive.
18 drug, which ishormone manipulation for the 18 CHAYTOR, Q.C.:
19 treatment of those patients. 19 Q. Okay. Andyouwould have been aware of that
20 CHAYTOR, Q.C.: 20 during your training days?
21 Q. Yes. Andwhat stage of treatment would 21 DR. SIDDIQUI:
22 hormone manipulation be considered as a 22 A. | would think so.
23 treatment option? 23 CHAYTOR, Q.C.:
24 DR. SIDDIQUI: 24 Q. Yes. Andwereyou taught anything in terms of
25  A. Hormone manipulation could be used both inthe |25 any correlation between ER positivity and PR
Page 334 Page 336
1 adjuvant as well asin the metastatic setting. 1 positivity?
2 CHAYTOR, Q.C. 2 DR. SIDDIQUI:
3 Q. Andisthere any particular criteria or how 3 A. Again, what the teaching was that a positive
4 would you decidewhether or not it's an 4 PR usually means a functional ER
5 appropriate treatment? 5 (unintelligible). So majority of patientsif
6 DR. SIDDIQUI: 6 they are ER positive, they would be PR
7 A. They hadcertain cutoffs, that'swhat our 7 positive, aswell. But we did find patients
8 teacherstaught us at that time, with their 8 which were either/or, negative ER and positive
9 method, and we used to use those cutoffs for 9 PR and vice versa.
10 deciding whether a patient should be a 10 CHAYTOR, Q.C:
11 candidate or not. Were those followed 100 11 Q. Okay. Anddoyou know what theliterature
12 percent, I'm not sure, but wehad cutoffs 12 would say in terms of the percentage that that
13 there at that time. 13 would normally happen in?
14 CHAYTOR, Q.C. 14 DR. SIDDIQUI:
15 Q. Okay. Andwould you have been taught anything 15 A. Ithink the great mgjority would be ER/PR
16 interms of certain types of cancers which 16 positive. To put the exact number, I’'m not
17 would be expected to be ER positive? 17 sure, | would say probably 60 percent or so.
18 DR. SIDDIQUI: 18 Less, about five percent or sowould beER
19 A. Therewassomegenera knowledge about that, 19 negative, PR positive, and then about a
20 that some cancers are more likely to be ER 20 similar number ER positive, PR negative.
21 positive than others. 21 CHAYTOR, Q.C.:
22 CHAYTOR, Q.C.: 22 Q. Okay.
23 Q. Okay. And what would those have been? 23 DR. SIDDIQUI:
24 DR. SIDDIQUI: 24 A. Andthese numbers I'm not 100 percent sure,
25 A. Lobular cancer is onewhich could be more 25 though.
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1 CHAYTOR, Q.C.: 1 they used to go to our attendings as well. We

2 Q. Okay, Doctor, and forgive me because we're 2 werefellows at that timeand resident. On

3 trying to learn alot of thisaswe're going, 3 thetop of my head, | don't remember ever

4 too, but you used theword "functional” ER 4 challenging those reports.

5 positivity, if it was PR positive. And what 5 CHAYTOR, Q.C.:

6 does that mean? 6 Q. Okay, and noissueof if you got aresult that

7 DR. SIDDIQUI: 7 didn’t seem to fit or be in keeping with your

8 A. The teaching wasthat if somebody has a 8 diagnosis to challenge the report or go back

9 functional ER receptor, then usualy the PR 9 and ask for aretest of the original test?

10 would be positive, as well. 10 DR. SIDDIQUI:

11 CHAYTOR, Q.C. 11 A. | don’'t remember of any case on top of my head
12 Q. Okay. AndI guess!'mjust--1 don’'t know what |12 that we did that.

13 the word "functional” meansin that context. 13 CHAYTOR, Q.C.:

14 DR. SIDDIQUI: 14 Q. Okay, and you alsodid afellowship, orin

15 A. Ithink it would probably refer to the way 15 your fellowship, you aso did hematology?

16 that these receptors work, that a PR 16 DR. SIDDIQUI:

17 positivity would depend on afunctiona ER. 17 A ldid.

18 CHAYTOR, Q.C.: 18 CHAYTOR, Q.C.:

19 Q. Okay. 19 Q. Sowould you have been exposed to laboratory
20 DR. SIDDIQUI: 20 medicine through your residency?
21 A. | don't know really how to explain that. 21 DR. SIDDIQUI:
22 CHAYTOR, Q.C.: 22 A. | was, but that wasin that part of it. | did
23 Q. Okay. Soisit--would it be the thinking then 23 some blood banking and | spent some time with
24 if apatientisPR positive and ER negative, 24 the coagulation lab.
25 they nonetheless may be still a candidate that 25 CHAYTOR, Q.C.

Page 338 Page 340

1 would be receptive and respond to hormone 1 Q. And that then againis because youdid a

2 mani pul ation? 2 fellowship in hematology, so a medical

3 DR. SIDDIQUI: 3 oncologist not doing the hematology portion
4 A They would. And for al clinical and 4 would not normally have exposure, | takeit

5 practical purposes we used to take either/or. 5 then, to the lab or to laboratory medicine?

6 CHAYTOR, Q.C. 6 DR. SIDDIQUI:

7 Q. Either/or, okay, and isthat still the case 7 A. InU.S, most of the fellowships were both and
8 today? 8 most of the individualsthat | know, they did

9 DR. SIDDIQUI: 9 both, so I'm not sure what the structure would
10 A. Ithink so. 10 beif it was only medical oncology, becausein
11 CHAYTOR, Q.C. 11 medical oncology exam, you still have to
12 Q. Yes, | redizeyou'renot doingtoo many new 12 answer quite a bit of hematology aswell. So
13 breast cases now, okay. And at the time of 13 | would not know that structure.

14 your training, what were you taught in terms 14 CHAYTOR, Q.C.

15 of reliance that could be placed on the 15 Q. Okay. SoDoctor, and| wantyouto think
16 resultsfrom thelab? Were you given any 16 prior to obviously 2005, because there's

17 cautions or anythingin terms of--and in 17 probably been some changes that have come
18 particular with respect to ER/PR tests? 18 about sincethis issue arose, but if the

19 DR. SIDDIQUI: 19 result, prior to 2005, if theresult of an

20 A. Inmy residency and in my fellowship, | don’t 20 ER/PRtest that you received ona patient

21 remember every challenging that. 21 didn’t meet your expectations of was something
22 CHAYTOR, Q.C: 22 other than what you would have expected,
23 Q. Okay. 23 either because of the type of cancer or

24 DR. SIDDIQUI: 24 because of the PR positivity or some other

25 A. And the reports, when they used to cometo us, 25 factor, did you ever have reason to question
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1 that and ask that the test be repeated? 1 A. | wouldthink when | went to Corner Brook, |

2 DR. SIDDIQUI: 2 would think it would be probably somewherein

3 A. | don't remember ever doing that. 3 2006.

4 CHAYTOR, Q.C. 4 CHAYTOR, Q.C.

5 Q. Okay,and doyou ever recal that being a 5 Q. Okay.

6 subject of discussion within the oncology 6 DR. SIDDIQUI:

7 service at the Cancer Centre? 7  A. And the patients, we saw the patients, and if

8 DR. SIDDIQUI: 8 there was no report in the chart, 2006 or ' 07,

9 A. No 9 | cannot be 100 percent sure on that. But if
10 CHAYTOR, Q.C: 10 we see the patient and if the repeat was not
11 Q. Soif anyone else had actually, any of your 11 done, most of the time they were in the
12 medical oncology colleagues had asked for that |12 pipeline, but my nursein Corner Brook would
13 to happen and to have aretest, that was never 13 not know, so many of thetimes when | putin
14 brought to your attention? 14 the consult, they--but there were not awhole
15 DR. SIDDIQUI: 15 lot of those times, though, but they werein
16 A. Again, I've heard so many thingsin the last 16 the pipeline somewhere.

17 few months. There may be some orders done, 17 CHAYTOR, Q.C.:
18 but when exactly were they done, did | know 18 Q. Sothosewere people, if it's 2006-2007, those
19 about those at that time, | doubt, because 19 were people that either weren't identified in
20 personadly, | don’t remember that | putina 20 the initial identification of patients or
21 consult to repeat those. 21 therewas some delay in having their tests
22 CHAYTOR, Q.C.: 22 repeated?
23 Q. Youpersondly didn’'t? 23 DR. SIDDIQUI:
24 DR. SIDDIQUI: 24 A. Some delayed, or many of the times, they were
25 A. | didnot. | don't remember. 25 actually done and | think in Corner Brook,
Page 342 Page 344

1 CHAYTOR, Q.C.: 1 they haven’t made it yet there.

2 Q. Okay. 2 CHAYTOR, Q.C.:

3 DR. SIDDIQUI: 3 Q. Sothe resultsactualy hadn’t arrived back

4 A. | remember putting in afew consults for ER/PR 4 onto the patient’s chart?

5 after this started, especially when | wasin 5 DR. SIDDIQUI:

6 Corner Brook. When| wentinto seethose 6 A. | think that probably in one or two, that was

7 patients, they were not in the chart, so | 7 the situation.

8 just put in consults for those, and | remember 8 CHAYTOR, Q.C.:

9 putting in some consults initially when we 9 Q. Andif that were the situation then, had the
10 were seeing patients and the ER/PRS were not 10 patient also not yet been advised of the
11 inthe chart. They didn’t comein the recent 11 resultsand if any treatment was necessary,
12 month. So | remember putting in or probably 12 the treatment had yet to be commenced?

13 calling aswell, just to get the ER/PRS done. 13 DR. SIDDIQUI:

14 CHAYTOR, Q.C. 14 A. Thiswas ageneral thing. | cannot put a
15 Q. Okay. 15 finger on which patient was that, but if a
16 DR. SIDDIQUI: 16 result is not there, then of course.

17 A. That would bein the early part, when | joined 17 CHAYTOR, Q.C.

18 here. 18 Q. AndDoctor, do you still, inyour--do you
19 CHAYTOR, Q.C. 19 still check people’ s charts when they comein
20 Q. And Doctor, when would that have been? 20 to make sure that their retest was actually
21 DR. SIDDIQUI: 21 done?

22 A. Youmean calling reporting consults? 22 DR. SIDDIQUI:

23 CHAYTOR, Q.C.: 23 A. Inthree hours clinic, sometimes 150r 18
24 Q. Yes. 24 patients are booked. Some patients have
25 DR. SIDDIQUI: 25 chartswhich are several hundred pages. If
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1 you know that you're looking for something, 1 not huge spaces and there are six roomsin
2 you would probably find that. Otherwise, you 2 each clinic and we all share those rooms. So
3 haveto rely on the system that if thereisa 3 when we'rein the clinic, we are al there.
4 new report that you ordered, it should come 4 CHAYTOR,Q.C.
5 back to you in your mail box. 5 Q. Okay, and so would there be ample opportunity
6 CHAYTOR, Q.C.: 6 to discuss with your colleaguesif you had any
7 Q. Okay. Sol takeit, you--and | hear what 7 issue with respect to any given patient or
8 you're saying in terms of your time 8 needed toreally speak to someone to get
9 constraints, so you wouldn’t, every time a 9 someone else’s perspective on a particular
10 patient comes before you now today, be 10 issue, that there' d be ample opportunity to do
11 thumbing through the chart to see if the 11 that?
12 retest is actually done? 12 DR. SIDDIQUI:
13 DR. SIDDIQUI: 13 A. Therewould beample opportunity if it's a
14 A. Not every time. When | start seeing a patient 14 quick question and you think just one person
15 thefirst time or two, | do that, probably a 15 can answer that, then you can do that there.
16 couple of times, just to make surethat | am 16 Otherwise, tumour board is the place for that
17 not missing anything. But when they arein 17 patient.
18 the system and when they are in follow ups, so 18 CHAYTOR, Q.C.
19 not until areport comesto you specifically. 19 Q. Yes, if it's something complicated?
20 CHAYTOR, Q.C.: 20 DR. SIDDIQUI:
21 Q. Okay. Butback when this wasfresher and 21 A. Something complicated and more input is
22 still going through the process, 2006 and into 22 needed.
23 2007, that was your practice? Y ou would look 23 CHAYTOR, Q.C:
24 through to make sure that the retest had been 24 Q. Andin termsthough of informal discussions or
25 done on the patient? 25 conversation during the day, would there be a
Page 346 Page 348
1 DR. SIDDIQUI: 1 lot of that between your colleagues?
2 A. Most of thetime, | would rely on the report 2 DR. SIDDIQUI:
3 that it would cometo my mail box, because 3 A. | mean, | don’'t know alot, but wewill chat
4 again, you would not know which patient is 4 here and there.
5 done when, because | think some of the 5 CHAYTOR, Q.C.:
6 patients were even donein December of 2007. 6 Q. Yes
7 So | would not have away to know whether this 7 DR. SIDDIQUI:
8 isbeing done or isin the pipeline. 8 A. We'll see eachother. Crossing somebody
9 CHAYTOR, Q.C.: 9 office, you'll say "hello, hi" and when you're
10 Q. Okay,and Doctor, | will ask you some more 10 in the clinic, we all have very busy
11 questions in a little while about the 11 schedules, so as much as we could.
12 identification of patients and any involvement 12 CHAYTOR, Q.C.
13 you may have had in that. | just want to go 13 Q. Yes, okay, and whose office is next to yours?
14 back to the communication between oncologists |14 DR. SIDDIQUI:
15 and other than your tumour board rounds, what 15 A. Tomy left sideisDr. McCarthy’s office. To
16 interaction would you have, on a day-to-day 16 the front of meis Dr. Greenland, and then Dr.
17 basis, with your colleagues? 17 Rorke and next to it is Dr. Ahmad, and after
18 DR. SIDDIQUI: 18 that is Dr. Tompkins.
19 A. Our offices are next to each other, inthe 19 CHAYTOR, Q.C.:
20 same place. We see each other probably 20 Q. Okay.
21 several times aday. 21 DR. SIDDIQUI:
22 CHAYTOR, Q.C: 22 A. Myright sideisjust the hallway.
23 Q. Okay, and isthere- 23 CHAYTOR, Q.C.:
24 DR. SIDDIQUI: 24 Q. Okay, and Dr. Laing ison adifferent floor, |
25 A. Andwedoclinics. Our clinicsare--they’'re 25 takeit, or adifferent -
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1 DR. SIDDIQUI: 1 CHAYTOR, QC:
2 A. That'sright. She'son the other floor. 2 Q. Okay, and when you first arrived herein 2001,
3 CHAYTOR, Q.C. 3 how were they repeating or, sorry, reporting
4 Q. Okay. Whenyou first arrived in St. John'sin 4 the ER/PR tests?
5 2001, what--and at that point in time, there 5 DR. SIDDIQUI:
6 wasn’t tumour boards happening until later in 6 A. That was immunohistochemistry and they were
7 the year when Dr. McCarthy arrived, what 7 putting--there were two kinds of reports that
8 opportunity did you have for liaising with 8 I can remember. In some reports, they will
9 pathologists? 9 put in a percentage and in some reports, they
10 DR. SIDDIQUI: 10 will just write negative and positive.
11 A. | think that would depend on some individual 11 CHAYTOR, Q.C.:
12 case, if | needtotak tothem. We could 12 Q. Okay. Soit varied from pathologist to
13 call them or we could put inaconsult to 13 pathologist, | take it?
14 them. 14 DR. SIDDIQUI:
15 CHAYTOR, Q.C.: 15 A. Andfrom centreto centre.
16 Q. Okay. Was there any other formal 16 CHAYTOR, QC.:
17 communication or formal meansfor you to sit 17 Q. Andfrom centreto centre, and so some would
18 down on aregular basis and discuss cases with 18 just say negative, some would say positive?
19 pathologists? 19 DR. SIDDIQUI:
20 DR. SIDDIQUI: 20 A. That'sright.
21 A. I’'mjust trying to remember. The only other 21 CHAYTOR, Q.C::
22 thing came to my mind is that one time, there 22 Q. Andwhat did you--how would you know what any
23 used to be urology board at that time as well, 23 givenindividual might mean by negative or
24 | went to once with Dr. Alidinain that board 24 positive?
25 and I’'m not sureif there was any pathol ogist 25 DR. SIDDIQUI:
Page 350 Page 352
1 inthat or not, but otherwise, consultsand 1 A. When | started in 2001, there were other
2 phoneif you need to talk to one. 2 oncologists who had recently |eft before that.
3 CHAYTOR, Q.C: 3 | inherited patients from them aswell, plus
4 Q. Okay, and today, in terms of the tumour 4 sort of informal discussions with my other
5 rounds, do pathologists attend thoseon a 5 colleagues and that sort of helped me know
6 regular and consistent basis? 6 what is the current standard that my peers are
7 DR. SIDDIQUI: 7 using.
8 A. They do. There may be a different 8 CHAYTOR, Q.C.:
9 pathologist, but when the list of patients 9 Q. And what did you understand the current
10 goesto them, then | think if some of them saw 10 standard was?
1 it, they decide who to come. 11 DR. SIDDIQUI:
12 CHAYTOR, Q.C. 12 A. Atthat point, it was 30 percent, and many
13 Q. Okay,and didyou ever haveany difficulty 13 pathology reports were reflective of that.
14 when you would need to consult with a 14 CHAYTOR, Q.C.:
15 pathologist or ask any questions of the 15 Q. Okay. SoinJanuary 2001, when you started,
16 pathologists, did you ever have any difficulty 16 it was 30 percent?
17 reaching anyone or getting an answer to your 17 DR. SIDDIQUI:
18 question? 18 A. That'sright, to my understanding.
19 DR. SIDDIQUI: 19 CHAYTOR, Q.C.
20 A. | don'tthink so. 20 Q. Okay, and you learned that from your review of
21 CHAYTOR, Q.C: 21 the patients chartsthat you inherited from
22 Q. Okay, and so basically, they were accessible, 22 others and also from informal discussions with
23 if you needed to talk to them about anything? 23 your colleagues?
24 DR. SIDDIQUI: 24 DR. SIDDIQUI:
25 A, Um-hm. 25 A. That'sright.
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1 CHAYTOR, Q.C.: 1 CHAYTOR, Q.C.:
2 Q. Okay, andat any point in time, did that 2 Q. And was there any kind of memo or any
3 change, from the 30 percent? 3 documentation that was sent to advise of that?
4 DR. SIDDIQUI: 4 DR. SIDDIQUI:
5 A. We started treating patients with much lower 5 A. |don’t remember oneg, if there was one.
6 numbers. If | have to put exactly afinger on 6 CHAYTOR, Q.C:
7 which timeit happened, it shardto put an 7 Q. Okay, and do you know how that--whether or not
8 exact finger, but we started treating patients 8 that was communicated to the pathol ogists?
9 with low numbers. | have personally treated 9 DR. SIDDIQUI:
10 patients with low numbers. No two patients 10 A. | don't know if it was.
11 arealike, asyou know. So sometimes for 11 CHAYTOR, Q.C.:
12 patients who are elderly, who have no other 12 Q. Okay.
13 choice or cannot tolerate chemo, sometimes we 13 THE COMMISSIONER:
14 do treat them with alow number aswell, and | 14 Q. How can we find out whose decision it is?
15 did treat patients with low number. If I'd go 15 CHAYTOR, Q.C:.:
16 back, | think in the last four or five years, 16 Q. Doyou know whose decisionit would be to
17 I’'m surethat we have used that and it goes 17 changethe cut off or accepted cut off for
18 before that, | cannot put afinger on exactly 18 positivity?
19 when. Wejust switched from 30 to 10. 19 DR. SIDDIQUI:
20 CHAYTOR, Q.C.: 20 A. | don'tknow if it was asingle person’s
21 Q. Okay, and would it be though, if you camein 21 decision or the whole group thought it that
22 January 2001 and it was 30 percent then, would |22 way.
23 it have been sometime in 2001 or was it about 23 CHAYTOR, Q.C.:
24 ayear after you were in practice? 24 Q. Doyou recdl wasit discussedin--by the
25 DR. SIDDIQUI: 25 summer of 2001 and Dr. McCarthy arrived, you
Page 354 Page 356
1 A. Again, it would be difficult for meto put an 1 now have your tumour rounds. Do you recall it
2 exact finger on the exact date. It would be-- 2 being the subject of discussionin tumour
3 could bein 2001. Could bein 2002, somewhere 3 rounds?
4 around that time. 4 DR. SIDDIQUI:
5 CHAYTOR, Q.C.: 5 A. ldon't remember. There may beone, but |
6 Q. Okay. So your sense of it or your 6 don’t remember one.
7 recollection of it isthat it was certainly a 7 CHAYTOR, Q.C.
8 period of months after you were aready in 8 Q. Okay.
9 your job? 9 THE COMMISSIONER:
10 DR. SIDDIQUI: 10 Q. Andwhen you talk about the whole group, you
11 A. ljoined inJanuary of 2001, that was very 11 mean the group of oncol ogists?
12 early, soif it was towards the end of 2001 or 12 DR. SIDDIQUI:
13 somewhere in 2002, somewhere around that time. 13 A. That'scorrect.
14 CHAYTOR, Q.C. 14 THE COMMISSIONER:
15 Q. Okay, and how did you learn that there was now 15 Q. Soitisanoncology decision?
16 going to be a formal shift to a lower 16 DR. SIDDIQUI:
17 percentage? How was that communicated? 17 A. Interpretation part would be.
18 DR. SIDDIQUI: 18 THE COMMISSIONER:
19 A. | think this was, again, with our peer 19 Q. WH, inthe sense of the cut off, that'sa
20 discussions. 20 decision for an oncologist? You're
21 CHAYTOR, Q.C:: 21 determining whether or not to give a
22 Q. Okay, and soyour discussionsamongst your 22 particular treatment.
23 fellow medical oncologists? 23 DR. SIDDIQUI:
24 DR. SIDDIQUI: 24  A. | would think so.
25 A. That'sright. 25 THE COMMISSIONER:
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1 Q. Okay, and at the time the switch came from 30 1 that patient to say whether if she was or not.

2 to 10, I'm getting the impression you're a 2 CHAYTOR, Q.C::

3 little uncertain about whether or not you sort 3 Q. Butwould it be--would that be in--regardless

4 of gradually did it or you had a group meeting 4 of the--1 guess I’ m asking you, regardless of

5 and decided, let’s do the switch. Isthat - 5 the interpretation that a pathologist may give

6 DR. SIDDIQUI: 6 or the definition of positivity that a

7 A. | don't remember of a particular group 7 pathologist may give, whose call ultimately is

8 meeting. Thechange, | think, would be 8 it?

9 probably alittle bit gradual. 9 DR. SIDDIQUI:

10 THE COMMISSIONER: 10 A. Inthose cases, you'd think again, because

11 Q. Okay. 11 pathologists are till considering that as

12 CHAYTOR, Q.C. 12 negative in their interpretation, but | think

13 Q. Okay, and you think that was soa gradua 13 if it was that number, we mostly treated them.

14 switch then to the ten percent, okay. Doctor, 14 CHAYTOR, Q.C.

15 did you then continue to receive pathology 15 Q. Doctor, did you ever have the occasion to call

16 reports from pathologists that said just 16 or pick up the phone and ask a--contact the

17 positive or negative? 17 pathologist and ask "what do you mean by

18 DR. SIDDIQUI: 18 positive? What do you mean by negative?"

19 A. I think, I really am not sure about that. | 19 DR. SIDDIQUI:

20 remember afew reportsfrom 2001 whichsaid |20 A. No.

21 just negative or positive. In 2003, there may 21 CHAYTOR, Q.C:

22 be some pathology reports that will say 20 to 22 Q. Andwhy not?

23 30 percent, but in the brackets, they would 23 DR. SIDDIQUI:

24 say that--I remember onethat in the bracket 24  A. Therewere very few of those cases which were

25 it would say that "to my interpretation, it is 25 in that area, and | think we sort of discussed
Page 358 Page 360

1 considered negative." 1 among ourselves the treatment of those.

2 CHAYTOR, Q.C. 2 CHAYTOR, Q.C.

3 Q. Okay. 3 Q. Okay. Soyou never went back looking for any

4 DR. SIDDIQUI: 4 clarification asto what those terms may mean

5 A. Soin2003. 5 for any given pathologist?

6 CHAYTOR, Q.C. 6 DR. SIDDIQUI:

7 Q. Andthat wasin 2003? 7 A. | don't remember calling them back.

8 DR. SIDDIQUI: 8 CHAYTOR, Q.C.

9 A. Yeah. 9 Q. Okay, andinterms of the decision to move to
10 CHAYTOR, Q.C: 10 the ten percent, and | hear you saying that
11 Q. Okay, and the percentage given was 20 to 30 11 was probably a consensus amongst the
12 percent? 12 oncologists and would that just be the medical
13 DR. SIDDIQUI: 13 oncologists or would that include radiation
14 A. 20to 30 percent, but they would aso quote 14 oncologists?

15 some study from 1990 and some publication and |15 DR. SIDDIQUI:

16 that would say that "to my interpretation, 16 A. Wouldthey know about that? | think they
17 thisis negative." 17 would, but usually that would bethe talk
18 CHAYTOR, Q.C. 18 among the medical oncologists.

19 Q. Andin that, insuch asituation then, Dr. 19 CHAYTOR, Q.C.:

20 Siddiqui, how would you treat the patient? 20 Q. Anddo you know whether or not it originated
21 Would that patient be a candidate for hormone 21 with any of the oncologiststhat would have
22 mani pul ation? 22 been seen more as primarily interested in
23 DR. SIDDIQUI: 23 breast oncology, such as Dr. McCarthy, Dr.
24 A. | think that'sagainredly individualized. 24 Laing? Would it have originated with one of
25 That particular patient, | havetolook at 25 those oncol ogists?
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1 DR. SIDDIQUI:

2 A. I'mnot sure, but possibly.
3 CHAYTOR, Q.C.:

4 Q. Andyousay that Dr. Laing was on maternity
5 leave for part of 20017

6 DR. SIDDIQUI:

7 A. Thatiscorrect.

8 CHAYTOR, Q.C.:

9 Q. AndDr. McCarthy arrivedin the summer of
10 20017

11 DR. SIDDIQUI:

12 A. That's correct.

13 CHAYTOR, Q.C.:

14 Q. Whenyou originally beganin 2001, was ER/PR

15 coming to your--the pathology report that you
16 would get, would it come with the ER/PR test
17 or would it often be that the ER/PR test would
18 be sent along later asan addendumto the
19 report?

20 DR. SIDDIQUI:

21 A. | think not every report was coming with an

22 ER/PR.

23 CHAYTOR, Q.C.:

24 Q. They weren't all getting an ER/PR?
25 DR. SIDDIQUI:

Page 361

1 CHAYTOR, Q.C:
2 Q. Okay, and your mail box, sothenyou geta

3 hard copy, | takeiit, of the report?
4 DR. SIDDIQUI:
5 A. Thatiscorrect.

6 CHAYTOR, Q.C.:
7 Q. Okay, soyou would get the hard copy of the
8 original report and then sometime later, you' d
9 get another hard copy and it would havethe
10 addendum included in it?
11 DR. SIDDIQUI:
12 A. That'sright. When you seethe patient the

13 first time, the first report is usually in the

14 chart, and the addendum, if you have seen the
15 patient, then the addendum would cometo you
16 afterwards.

17 CHAYTOR, Q.C.:

18 Q. Okay.

19 DR. SIDDIQUI:

20 A. Most of the times.

21 CHAYTOR, Q.C.:

22 Q. Andwould there be anything to highlight the

Page 362
1 A. No, not every report, when | first seethe
2 patient. | think not every report was coming
3 with an ER/PR because there’satime when |
4 remember putting in afew consults, just to
5 get the ER/PR done.
6 CHAYTOR, Q.C.
7 Q. Okay. Sothat youwould actualy have to
8 request the ER/PR test yourself?
9 DR. SIDDIQUI:
10 A. Thatiscorrect.
11 CHAYTOR, Q.C.
12 Q. Itwouldn’'t automatically come, okay, and was
13 that a subject of discussioninthe tumour
14 rounds, to ask that pathologists be sureto
15 aways have the ER/PR test carried out?
16 DR. SIDDIQUI:
17 A. It may be, but | don’t remember that.
18 CHAYTOR, Q.C.:
19 Q. Okay, and if the ER/PRtest isdoneas an
20 addendum afterwards, how was that brought to
21 your attention?
22 DR. SIDDIQUI:
23 A. Again, the pathology would add an addendum to
24 that and a report would be printed and that
25 would come to your mail box.

23 changesto the report?

24 DR. SIDDIQUI:

25 A. It would just say addendum. Sometimes it
Page 364

1 actually went to the surgeons as well.

2 CHAYTOR, Q.C.

3 Q. Sotheoriginal pathology report would be on

4 the patient’s chart?

5 DR. SIDDIQUI:

6 A. That'sright.

7 CHAYTOR, Q.C.:

8 Q. Andthen if you get somethingin your mail

9 box, you would know well, that must be an

10 addendum to the original report?

11 DR. SIDDIQUI:

12 A. Right,and many of the times, if the ER/PR

13 were not back and the patientisgoing on a

14 chemotherapy, then you know that you're

15 waiting for that test and when the patient

16 comesin, then you can look for that.

17 CHAYTOR, Q.C.:
18 Q. Okay, and Doctor, | asked you already whether

19 or not you were aware prior to 2005 whether
20 any of your colleagues, any of your colleagues
21 had repeated or had a ER/PR test repeated, had
22 reason to havethat doneand did you ever
23 hear, prior to 2005, of an instance where that
24 happened and it resulted in a different

25 outcome?
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1 DR. SIDDIQUI: 1 DR. SIDDIQUI:
2 A. | don't remember one. 2 A. | remember one or two of my own patients that
3 CHAYTOR, Q.C:: 3 | had. They were not ER/PR though. They were
4 Q. Okay, and given your close physical proximity 4 otherwise that | had to talk to the
5 and your working relationship with your 5 pathologist, but those are the ones that come
6 colleagues, would you have expected if that 6 to mind.
7 had happened that that would be the subject of 7 CHAYTOR, Q.C.:
8 discussion, something that would be discussed 8 Q. Okay, and wasit because what you were seeing
9 amongst you? 9 inthe pathology report didn’t seemto be
10 DR. SIDDIQUI: 10 consistent with your view of what you were
11 A. It may be, it maybe not. It depends what kind 11 expecting?
12 of a day isthat, | would think. If you're 12 DR. SIDDIQUI:
13 really busy, you may not. If you're not, you 13 A. No, it wasmoreof achangein apathology
14 may be able to discuss it with your 14 report and that would have affected the
15 colleagues. 15 treatment. Thiswas one of--want me to talk
16 CHAYTOR, Q.C.: 16 about those?
17 Q. Okay, and in any event, you have no 17 CHAYTOR, Q.C:
18 recollection of that having been the subject 18 Q. Sure, okay.
19 of discussion with you? 19 DR. SIDDIQUI:
20 DR. SIDDIQUI: 20 A. One, | think, was acolon patientin whom
21 A. | don't remember one. 21 thereisthat T & M staging and the T part was
22 CHAYTOR, Q.C: 22 changed from T3 to T4 and then back again, and
23 Q. Andyouthink if that had happened, isthat 23 that was one thing | needed to sort out, that
24 something that would stick out in your mind? 24 comesto mind, becausethat would have an
25 DR. SIDDIQUI: 25 impact on treatment. And there was another
Page 366 Page 368
1 A. | would think so, but the other thing is that 1 lung patient in whom the diagnosis pathol ogy
2 in the last seven and a half yearsthat | have 2 was different afterwards.
3 been here, I've seen about 200 new patients 3 CHAYTOR, Q.C.:
4 each year and about 12 to 1400 follow ups. So 4 Q. Okay. Sohow, inthose two cases, would there
5 alot of discussions, evenif you had them, 5 have been--well, for example, your first case,
6 it's hard to remember about 10,000 follow ups 6 how would that difference have come about?
7 and some discussions among colleagues. But it 7 Would there have been arepeat test or what
8 doesn’t come on top of my head that | had one. 8 happened there?
9 CHAYTOR, Q.C. 9 DR. SIDDIQUI:
10 Q. Andcertainly, if there had been any concern 10 A. Itwasthe same specimen that they had and |
11 expressed along with it, if it were discussed 11 think it was--again, | don't remember the
12 in the manner of any concern then about the 12 exact thing, but what comesto mind is that
13 lab results, would that be something you think 13 there may be some difference of opinion among
14 that you would remember? 14 the pathologists. So they said itwas T3 at
15 DR. SIDDIQUI: 15 one time and then T4 at the other.
16  A. Sometimes you would, sometimes you won't. 16 CHAYTOR, Q.C.
17 CHAYTOR, Q.C.: 17 Q. Okay.
18 Q. So that could happen and you might not 18 DR. SIDDIQUI:
19 remember it? 19 A. Andthe second onewasthe immediate report
20 DR. SIDDIQUI: 20 after the biopsy, but | think the second one
21 A. It'spossible. 21 was a detailed report. Thefirst one, the
22 CHAYTOR, Q.C: 22 report that was given to me was of adifferent
23 Q. Anddo you recall any discussions along those 23 kind of lung cancer, and to me, it looked okay
24 lines, anybody having any concerns about the 24 clinically, but then they called the person
25 results they were getting from the lab? 25 who was covering me and the detailed report
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1 was given to him. 1 standardized reporting system, which would
2 CHAYTOR, Q.C. 2 have been a very helpful thing, and discussion
3 Q. Okay,andl think there’s some minutes that 3 about important or interesting cases. Plus
4 I'll bring you to in alittle while where you 4 there were several other things, the structure
5 actually then brought those issues up at the 5 and whom they would report, and the reports
6 surgical pathology review committee. 6 that they would come up with.
7 DR. SIDDIQUI: 7 CHAYTOR, QC::
8 A. Okay. 8 Q. Okay, anddo you know why the committee was
9 CHAYTOR, Q.C. 9 formed, and what time period is this that this
10 Q. Okay, and Doctor, so in those instances, when 10 committee came on?
11 you had changes and changes which would--in |11 DR. siDDIQUI:
12 pathology, which would affect the patient’s 12 A. The committee meetings per se, | don't have a
13 treatment, in those cases, you contacted the 13 whole lot of recollection of those. | haveto
14 pathologists involved and discussed the case? 14 go by the dates that are on different
15 DR. SIDDIQUI: 15 committee meetings.
16  A. Inthe firstone, | did. Second one, they 16 CHAYTOR, QC.:
17 called. 17 Q. | think your first meeting may have been April
18 CHAYTOR, Q.C.: 18 15th, 2003.
19 Q. Thesecond one, they calledto alert you to 19 DR. SIDDIQUI:
20 it? 20 A. 2003.
21 DR. SIDDIQUI: 21 CHAYTOR, QC::
22 A. They called Dr. Rorke who was coveringforme |22 Q. Yes.
23 and the patient was on the floor and they 23 DR. SIDDIQUI:
24 called him. 24 A. Sol don't know exactly when Dr. Laing asked
25 CHAYTOR, Q.C.: 25 me to do that, but it would be, | guess, afew
Page 370 Page 372
1 Q. Okay, andthen also, as| said, we'll see here 1 weeks before that.
2 that you also then brought that upin the 2 CHAYTOR, Q.C::
3 surgical pathology review committee. 3 Q. Okay, and do you know why, at that pointin
4 DR. SIDDIQUI: 4 time, this committee was being formed?
5 A. |ldid. 5 DR. SIDDIQUI:
6 CHAYTOR, Q.C.: 6 A. | cantell youwhat it says on the mandate of
7 Q. Sothosewereissuesthat you followed up on 7 the committee, what they wanted to achieve, so
8 when you had achange in result which could 8 I would think that those were those goals.
9 affect your patient’ s treatment. Y ou saw that 9 CHAYTOR, Q.C.:
10 as issuesthat you needed to talk to the 10 Q. Okay, and you don’t know why, in particular,
11 pathologist about and also bring it to awider 11 at that point it wasfelt necessary to have
12 group? 12 this committee, as opposed to any other point
13 DR. SIDDIQUI: 13 in time?
14 A. That'sright. 14 DR. SIDDIQUI:
15 CHAYTOR, Q.C.: 15 A. No.
16 Q. Okay, maybewe'll talk then about the Surgical 16 CHAYTOR, Q.C.:
17 Pathology Review Committee. How didyouget |17 Q. Or whether there was any significance to that,
18 involved in that committee and what was the 18 in fact, okay, and what types of disciplines
19 mandate of that committee? 19 would have sat on this committee, other than--
20 DR. SIDDIQUI: 20 you're there as a medical oncologist?
21 A. | wasasked by Dr. Laing togo to that 21 DR. SIDDIQUI:
22 committee, and that’show | joined that, and 22 A. Thatiscorrect.
23 the goal or the mandate of the committee was 23 CHAYTOR, Q.C.:
24 things which were of interest for mein that 24 Q. And what other -
25 they had mentioned they were looking for a 25 DR. SIDDIQUI:
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Page 373 Page 375
1 A. And it washeaded by a pathologist, Dr. 1 DR. SIDDIQUI:
2 Ejeckam was a pathol ogist who headed that. We 2 A. She'sagynecologic oncologist. Dr. Parai is
3 had gynecologic oncology in that represented. 3 apathologist.
4 Wehad radiologists. Wehad surgeons. | 4 CHAYTOR, Q.C.
5 think there were two surgeons who were 5 Q. Andyourself, and then Theresa Curtisisthe
6 initialy part of this committee, and we had 6 secretary, and we have two apologies, from Dr.
7 other pathologists aswell, other than Dr. 7 -
8 Ejeckam. 8 DR. SIDDIQUI:
9 CHAYTOR, Q.C.: 9 A. Those are both surgeons.
10 Q. Okay, and thisgroup would, or agroup of 10 CHAYTOR, Q.C:
11 those disciplines would get together in any 11 Q. They’'re both surgeons, okay.
12 event on aweekly basis to discuss cases, so 12 DR. SIDDIQUI:
13 thiswas, this committee wasfor something 13 A. Thefirst oneisDr. Thava which isfrom St.
14 other than that. Thiswasn't to discuss - 14 Clare's mostly, and Dr. Kwan mostly from
15 DR. SIDDIQUI: 15 General Hospital Health Science.
16 A. These weredifferent doctors, because Dr. 16 CHAYTOR, Q.C.:
17 Ejeckam, | don’t remember if he ever cameto 17 Q. Okay, and your first meeting, the terms of
18 our tumour board. One of the radiologists was 18 reference is set out, and your terms of
19 from St. Clare's, if I'm not mistaken, Dr. 19 reference indicated to be standardized
20 Thava, | don’t remember how he came to the 20 reporting of pathology specimens. "Dr.
21 tumour board. 21 Ejeckam asked the members for input for
22 CHAYTOR, Q.C:: 22 standardized reporting of pathology specimens.
23 Q. Okay. 23 After much discussion, it was agreed that ER
24 DR. SIDDIQUI: 24 and PR receptors be done automatically on
25 A. Dr.Kwan wasamember and Dr. Dawson wasa 25 breast surgery cases. Since HER2/neu testing
Page 374 Page 376
1 member, | think. They did come to the tumour 1 is expensive and only done when requested, it
2 board, but the discussions would be different. 2 was suggested it should be performed
3 The tumour board was weekly and this was, | 3 automatically on patients with a past history
4 think, initially supposed to beevery two 4 of carcinoma of the breast.” And Doctor, you
5 months. 5 stated earlier that when you first arrived
6 CHAYTOR, Q.C.: 6 that ER/PR cases or ER/PR tests weren't
7 Q. Okay, and perhaps thenwe'll look at your 7 automatically happening, and | take it as of
8 minutes from that. If | could have, please, 8 April, 2003, there was still some issue around
9 P-1572? Doctor, | understand thisis the 9 that, that ER/PR receptors weren't being done
10 first meeting of the committee, and you'll see 10 automatically?
11 it'sApril 15th, 2003, Dr. Ejeckamis the 11 DR. SIDDIQUI:
12 chairman and Dr. Battcock and what kind of 12 A. Ithink so, and again, | don’t have afull
13 physician would Dr. Battcock be? 13 recollection of that meeting, sol would go
14 DR. SIDDIQUI: 14 with the minutes that are here. It looks like
15 A. He'saradiologist. 15 that way.
16 CHAYTOR, Q.C. 16 CHAYTOR, Q.C.
17 Q. Radiologist, and - 17 Q. Okay, andis there anything else other than
18 DR. SIDDIQUI: 18 what’ s written here? Do you have any other
19 A. Andhe'sfrom St. Clare's, | believe. 19 recollection then of what was discussed at
20 CHAYTOR, Q.C.: 20 that meeting?
21 Q. I'msorry? 21 DR. SIDDIQUI:
22 DR. SIDDIQUI: 22 A. No.
23 A. From St Clare's. 23 CHAYTOR, Q.C.:
24 CHAYTOR, Q.C.: 24 Q. Okay, and then the second item under terms of
25 Q. From St. Clare’s, okay, and Dr. Lisa Dawson? 25 referenceis clinical information. "Dr. G.

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 373 - Page 376

Inquiry on Hormone Receptor Testing




September 5, 2008

Multi-Page™

Page 377 Page 379

1 Ejeckam circulated a form listing ten 1 April 4th, 2003, and hewroteitto al the

2 requirements aproperly completed specimen 2 pathologists of the Health Sciences, St

3 requisition form should include. All members 3 Clare's, and out-of-town hospitals, and he
4 agreed these requirements would benefit the 4 wrote "kindly note that immunohistochemical

5 clinician and pathologist for improved patient 5 stains with the following antibodies’ and

6 care." And again, other than what's written 6 there'sa list, including ER and PR, "have

7 there, would you have any independent 7 remained unreliable, erratic and therefore

8 recollection of what was discussed? 8 unhelpful for diagnostic purposes. Consequent

9 DR. SIDDIQUI: 9 on the above, staining with these antibodies
10 A. No. 10 shall stop forthwith until we can solvethe
11 CHAYTOR, QC:: 11 reliability, sensitivity and specificity
12 Q. And the termsof reference continue with 12 problems. Efforts are underway and hopefully
13 "tissue audits on surgical specimens’ and it 13 asolution will be found in the next four to
14 was stated that "requests are received which 14 six weeks." Isthat thetype of thingthen
15 areinappropriate. It was noted there are 15 that perhaps was discussed at the meeting,
16 guidelines which have to be followed and this 16 that thisiswhat Dr. Ejeckam conveyed to the
17 information will be forwarded to the 17 surgical pathology review committee?

18 clinicians. Reporting mechanism, it was 18 DR. SIDDIQUI:
19 agreed amemo should be sent to the medical 19 A. l'would think so, looking at the datesand
20 staff through the medical director stating the 20 similar content.
21 reguirements for a properly completed specimen 21 CHAYTOR, Q.C.:
22 requisition. If these requirements are not 22 Q. Okay, andthe idea of those stains being
23 met, the committee would make recommendations 23 "unreliable, erratic and unhelpful for
24 onindividual cases to Dr. Williams and Dr. 24 diagnostic purposes,” would that have caused
25 Cook," and is there anything you have any 25 you concern at the time, in termsof your
Page 378 Page 380

1 independent recollection on either of those 1 ongoing treatment and care of your patients?

2 items? 2 DR. SIDDIQUI:

3 DR. SIDDIQUI: 3 A. | would be concerned, but | would also know at

4 A. No. 4 the same time that the appropriate person who

5 CHAYTOR, Q.C.: 5 isgoing to take care of that is aware of the

6 Q. Okay, and then under new business, item 3.1is 6 problem, islooking into that and istaking

7 "ER and PR receptors. Dr. G. Ejeckam stated 7 care of that.

8 that ER and PR receptors are not being 8 CHAYTOR, Q.C.:

9 performed for the next six weeks, due to a 9 Q. Andwould it have caused you any pause to
10 technical problem. If asolution cannot be 10 reflect or think about "well, how long has
11 found, these tests will be sent outside St. 11 thisbeen goingon? Could it--isit just
12 John's. He stated it isbeing considered to 12 being detected now? Couldit potentialy
13 send one or two technologiststo Halifax or 13 affect any of my patients who' ve recently been
14 Toronto for training,” and Doctor, other than 14 tested with those stains?'

15 what’s written there, do you have any 15 DR. SIDDIQUI:

16 independent recollection of what was stated by 16 A. Agan, looking at these minutes, what my
17 Dr. Ejeckam on this issue, ER/PR receptors? 17 thoughts would have been, that they’re aware
18 DR. SIDDIQUI: 18 of theproblem. If they're sendingme a
19 A. No. 19 report, they have considered all those

20 CHAYTOR, Q.C.: 20 variables before they sent it to me.

21 Q. No, okay, and if we could have then, please, 21 CHAYTOR, Q.C.:

22 P-0113? And thisisjust, | guess, 11 days 22 Q. Soatthat pointintime, in 2003, it didn't

23 before your first meeting, and it’s the memo 23 cause you, yourself, to go back or ask any
24 that--the first of three memos that Dr. 24 more questions or go back and ask whether or
25 Ejeckam wrote in thistime period. It' s dated 25 not it's any need to have any of your
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1 patients’ testsreviewed at that point in 1 CHAYTOR, Q.C.:
2 time? 2 Q. And your role on the committee, on the
3 DR. SIDDIQUI: 3 surgical pathology review committee, Dr. Laing
4 A. | don’'t remember, no. 4 appointed you to that or asked you to sit on
5 CHAYTOR, Q.C.: 5 that committee, and you're the only medical
6 Q. Okay, andif you had donethat, is that 6 oncologist on the committee. Would you have
7 something, Doctor, that you would remember? 7 gone back to Dr. Laing and/or colleagues and
8 If you had actually--this has registered with 8 relayed thisissue to them and told them that
9 you to the point that "this sounds serious. | 9 an issue has arisen with those stains and Dr.
10 should be looking at my patients. | wonder is 10 Ejeckam is concerned to the point that he's
11 there any concern for the period of time 11 stopping the testing for a period of time?
12 immediately before this having been 12 DR. SIDDIQUI:
13 discovered?" 13 A. Notuntil if he asked meto do. I’'m part of a
14 DR. SIDDIQUI: 14 committeeand | just can’t go out and start
15 A, If | had asked that, | might have remembered 15 saying things. If hethinks that it isthat
16 that, but again, cannot be 100 percent sure, 16 big of thing, thatit would have clinica
17 but again, the main thing in my mind would be 17 implications, there’'sa way to do that. He
18 that we get technical--I’'m divisional chief, | 18 would send a letter to my division chief or
19 do make call schedulesand | do get technical 19 clinical chief at that time, and they would
20 difficultiesat time. It doesn't mean that 20 send us lettersto let us know that these
21 the things get done, the thingswould get 21 should not be used for treatment purposes.
22 done, and will be get done in the right way, 22 CHAYTOR, Q.C:
23 so | would expect the same thing, that they 23 Q. Soyou didn’'t see--your role on the committee
24 know the problem, the appropriate person knows |24 wasn't intended to be aliaison for, or a
25 the problem, they’relooking at that, and if 25 conduit for information flow to the other
Page 382 Page 384
1 they are sending me areport, it’snot like a 1 oncologists?
2 preliminary report and they say it’s going to 2 DR. SIDDIQUI:
3 changeintwo weeks. They have looked into 3 A | think it could be, depending upon the type
4 those things before they send it to us. 4 of information. If they had asked me to do
5 CHAYTOR, Q.C.: 5 that, | would probably do that.
6 Q. Okay, andif then afterwards they’ ve detected 6 CHAYTOR, Q.C.:
7 some issue and the wording here that’s used is 7 Q. Sointhisparticular situation, you did not
8 "remained unreliable, erratic and therefore 8 go back and tell Dr. Laing or your colleagues
9 unhelpful for diagnostic purposes,” so if that 9 about thisissue?
10 caused you any concern at thetime, it wasn't 10 DR. SIDDIQUI:
11 to theextent that you asked any further 11 A. | don’'t remember talking to any of them about
12 questions as to whether or not you should have 12 that.
13 any patients reviewed or any charts, any tests 13 CHAYTOR, Q.C.
14 actually retested? 14 Q. Okay, and unless Dr. Ejeckam had specifically
15 DR. SIDDIQUI: 15 said you should do that, you would not have
16 A. Then| would think that if they know what the 16 done that?
17 problemis, they would figure out when it 17 DR. SIDDIQUI:
18 started, and if thishad remained, they can 18 A. That'sright, and plus, | would think that the
19 look back when it started. They’d look at 19 best way to do that would be to send an
20 those things and get back to us. 20 official letter to our department and tell us
21 CHAYTOR, Q.C.: 21 that from this date to thisdate and that’s
22 Q. Soyou wouldrely on them to notify you if 22 how to follow up, either to repeat those tests
23 that were a concern? 23 or whatever they would suggest.
24 DR. SIDDIQUI: 24 CHAYTOR, Q.C.:
25 A. | wouldrely on pathologist, yeah. 25 Q. Andif we look then, Doctor, at page two of
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1 this same exhibit, thisis then a second memo 1 information to your attention,” and then
2 written by Dr. Ejeckam, and again it’sto all 2 there’'sanumber of thingswhich we ve been
3 pathologists. So no indication that this 3 through several times here at the Commission,
4 would have goneto the oncologists, and it’s 4 including fixation, but paragraph five on the
5 May 2nd, 2003, and when did you first see this 5 reporting of ER/PR, and again, | appreciate
6 memo, Doctor? 6 thisiswritten to pathologists, but "several
7 DR. SIDDIQUI: 7 formulae are inthe literature for positive
8 A. | saw that the first time when | was 8 results. ER positive greater or equal to five
9 interviewed. | think that wasin March of 9 percent nuclear staining, ER positive ten
10 thisyear. 10 percent of tumour staining, ER positive one
11 CHAYTOR, Q.C.: 1 percent, shown to benefit from endocring,” is
12 Q. Okay, during your interview for the Inquiry? 12 it, "endocrine treatment”?
13 DR. SIDDIQUI: 13 DR. SIDDIQUI:
14 A. That'sright. 14 A. Endocrine treatment, yes.
15 CHAYTOR, Q.C.: 15 CHAYTOR, Q.C.:
16 Q. Andisthat also true of the onel just showed 16 Q. Thank you, and then there's a consensus
17 you? 17 statement referred to, November 1st to 3rd,
18 DR. SIDDIQUI: 18 2000, National Institute of Health, "any
19 A. Thatisright. 19 positive nuclear ER immunostaining is
20 CHAYTOR, Q.C.: 20 considered to be a positive result and should
21 Q. Okay. Sopriorto coming for your interview 21 be a definitive reason for instituting anti-
22 at thelnquiry, you weren't aware of the 22 estrogen therapy for apatient. The medical
23 existence of those memos? 23 oncologists may require percentage of tumour
24 DR. SIDDIQUI: 24 positivity." Were you aware of this consensus
25 A. Therewas another onethat | think you'll 25 statement? Had you ever heard of that asa
Page 386 Page 388
1 probably show me that. | had heard about that 1 medical oncologist?
2 over the cBc Radio. 2 DR. SIDDIQUI:
3 CHAYTOR, Q.C.: 3 A. | might have heard of the contents of it, but
4 Q. TheJuneone? 4 exactly wasit from this statement, 1I’'m not
5 DR. SIDDIQUI: 5 sureif | was at that time.
6 A. That'sone 6 CHAYTOR, Q.C.:
7 CHAYTOR, Q.C.: 7 Q. Okay. Sothisisnow being written in 2003,
8 Q. Thisone further along, this June 19th one? 8 that memo, but the consensus statement is said
9 DR. SIDDIQUI: 9 to be 2000, so whether or not--you are not
10 A. Thatisright. 10 able to say whether or not, in 2000, you would
11 CHAYTOR, Q.C.: 1 have been aware of that?
12 Q. Okay, but those two memos, you weren’'t aware |12 DR. SIDDIQUI:
13 of? 13 A. What comes to mindis that again, they’re
14 DR. SIDDIQUI: 14 pointing towardsthe percentage. We were
15 A. | don’'t remember seeing them before that March |15 using, | think, ten percent at that time, and
16 interview. 16 that has been the case for most of the places.
17 CHAYTOR, Q.C.: 17 CHAYTOR, Q.C.:
18 Q. Okay, and Doctor, | just want to takeyoudown (18 Q. Okay, and then it continueson in paragraph
19 to page two of this memo, and at this point in 19 seven and it refersto or he lists a number of
20 time, | should point out toyou first that 20 ER positive tumours, and Dr. Ejeckam has told
21 he's"glad to inform that we have rectified 21 us that he -
22 the difficulties related to the immunostain of 22 DR. SIDDIQUI:
23 ER/PR. Therefore, we can now resume regular 23 A. Hemissed lobular.
24 requests for these antibody stains. 1 will, 24 CHAYTOR, Q.C:
25 however, like to bring the following 25 Q. Yes, he missed lobular. He meant to have
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1 lobular there aswell, but it’s missing from 1 if it wasjust asingle lobular which was ER
2 the list. Those you’ ve--tubular and mucinous, 2 negative, which there could be at times,
3 you've certainly referred to, and would you 3 especially the poorly differentiated one, you
4 a so have been aware that papillary and ductal 4 could think that they may be the negative one.
5 low nuclear grade tend to be ER positive as 5 CHAYTOR, Q.C.:
6 well? 6 Q. Okay, andintermsof trends, were you or are
7 DR. SIDDIQUI: 7 you now keeping track of any trends or any
8 A. That'scorrect. 8 metrics?
9 CHAYTOR, Q.C.: 9 DR. SIDDIQUI:
10 Q. Okay, andyou would have been aware of that 10 A. You mean keeping track of my own patients?
11 back in your training days or your residency 11 CHAYTOR, Q.C.
12 days. Isthat right? 12 Q. Yes, or hasit been, not just you personally,
13 DR. SIDDIQUI: 13 isthereany coordinated effort for that to
14 A. lwouldthink so, thisinformation, yes, in 14 happen within the oncology service?
15 the back to somewhere, what exactly you called |15 DR. SIDDIQUI:
16 that. 16 A. There’satumour registry which keeps track of
17 CHAYTOR, Q.C. 17 patients, but | don’t know if they pick up on
18 Q. Yes, okay. 18 things like that or not.
19 THE COMMISSIONER: 19 CHAYTOR, Q.C.:
20 Q. Ms. Chaytor, whenever you can find a 20 Q. Okay, and so tothis day, whether or not
21 convenient spot. 21 anyone is tracking types of tumour and having
22 CHAYTOR, Q.C.: 22 that correlated with their hormone receptor
23 Q. Okay, thank you. Daoctor, and what was your 23 positivity, you don't know if that’'s
24 practice then in terms of if you had a patient 24 happening?
25 who had one of those types of cancers or 25 DR. SIDDIQUI:
Page 390 Page 392
1 lobular and you wereto have an ER negative? 1 A, If they are, | am not aware of it.
2 What wasyour practice inthe event that 2 CHAYTOR, Q.C::
3 happened? Do you recall, first of all, did 3 Q. Youre not aware of it, okay, and you
4 that happen in your practice, and if so, what, 4 persondly, in your own practice, aren’t
5 if anything, did you do about that? 5 tracking things like that?
6 DR. SIDDIQUI: 6 DR. SIDDIQUI:
7 A. Lobular cancers, agreat majority of them are 7 A Wecan't.
8 ER positive, as we know, but they could be ER 8 CHAYTOR, Q.C.:
9 negative. It'snot unheard of. Again, | 9 Q. Andwhy, Dactor, why is it--isit thetime
10 don’t remember the particular instant. What | 10 constraints that you have and the patient
11 can think that | might have doneis that if 11 loads?
12 you find alobular and it is ER negative, you 12 DR. SIDDIQUI:
13 would think that that could be the one which 13 A. No,asl sad, if weareseeing two lobular
14 could be ER negative. If we are seeing breast 14 patientsin the wholeyear or three inthe
15 cancer on every singleday and only then you 15 whole year, they would be so far apart. If
16 could prabably pick up atrend that you are 16 you are lucky and it happensto be that you
17 having lobular, multiplelobulars. As you 17 saw two patients on the same day and they’re
18 know, lobular cancers are only about five to 18 both ER/PR negative, then you could be--that
19 ten percent of all breast cancers, so that 19 could come to your mind. Butif they'rea
20 would mean that probably one out of 15 or 20 20 long time apart, you would not remember the
21 isalobular, and if you are seeing 40, even 21 first one, if they'resix monthsor eight
22 40 breast cancers in a year, SO you saw 22 months or ayear apart.
23 probably two lobular in a year, and they may 23 CHAYTOR, Q.C:
24 be seven months apart or 11 months apart. So 24 Q. Yes, and that’swhy | waswondering if you
25 you would not be able to pick up atrend, and 25 were to keep track though and have arecord of
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1 it and not haveto rely on your memory, but
2 that’ s not happening?

3 DR. SIDDIQUI:

4 A. No,ldidnot. I don’t know about my other
5 colleagues, if they did. | do not such track.

6 CHAYTOR, Q.C.

7 Q. Okay, and you're not aware of anything
8 currently within the oncology service that
9 people are pooling their results as such and
10 keeping track of issues such as that? And |
11 just use that one as an example.

12 DR. SIDDIQUI:

13 A. Asl said, tumour registry, they keep atrack
14 of the patients and they’ d keep atrack of the
15 number of cancers each year, and the
16 percentage changes. Are they keeping atrack
17 of ER/PR negative on a particular type of
18 cancer, |’m not sure.

19 CHAYTOR, Q.C.

20 Q. Okay. Thank you, Doctor. Thank you,
21 Commissioner. Thisisagood point then.
22 THE COMMISSIONER:
23 Q. Allrightthen. We'll adjourn until Monday
24 morning at 9:30. Thank you.
25
Page 394
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