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1 came up with yourself or isthat information 1 way of knowing. They may have all come back
2 that had been provided to you by Dr. Williams 2 al changed. At that point it would all be
3 or someone else? 3 supposition.
4 MS.BONNELL: 4 MS.NEWBURY:
5 A. Thiswastheinformation at--what is the date 5 Q. Sure.
6 onthisletter, Ms. Newbury? 6 MS. BONNELL:
7 MS. NEWBURY: 7 A. Andinthe meantime this letter was not set,
8 Q. That date, thee-mail, | believe, is October 8 to my knowledge.
9 the 4th. 9 MS. NEWBURY:
10 MS. BONNELL: 10 Q. Right, okay. Butyou hadn'ttuned into the
11 A. October 4th, yeah. At that pointin timel 11 fact that this could possibly be
12 guessthat’s what we believed might be the 12 misinterpreted when you prepared this draft?
13 case, although | don’t--1 think | indicated to 13 MS. BONNELL:
14 Mr. Coffey that | don’t believe thisletter 14 A. Theletter wasn't sent, Ms. Newbury.
15 was ever sent. 15 MS. NEWBURY:
16 MS. NEWBURY: 16 Q. No.
17 Q. Right. Yes, | understand that. But at the 17 MS. BONNELL:
18 time you were drafting it, it would 18 A. So, you know, intheend it's not part of what
19 potentially be placed on the website? 19 happened, anyway. But | don’t recall where my
20 MS.BONNELL: 20 head was when that particular memo was written
21 A. Yes 21 or letter was written, drafted.
22 MS.NEWBURY: 22 MS.NEWBURY:
23 Q. Okay. And thiswas shortly before the various 23 Q. With regard to management of the ER/PR
24 media reports dated October 5th up through to 24 problem, generally speaking, you’d mentioned
25 October 14th where Dr. Williamsmade similar |25 that in your view it was Dr. Williams who
Page 6 Pege 8
1 comments about the 10 percent - 1 handled that until his retirement?
2 MS. BONNELL: 2 MS. BONNELL:
3 A Yes 3 A Yes
4 MS.NEWBURY: 4 MS.NEWBURY:
5 Q. - are expected to convert. And you'd 5 Q. And subsequent to his retirement, who took
6 indicated that you later suggestedto Dr. 6 over management of the ER/PR issues?
7 Williams that he should stay away from using 7 MS. BONNELL:
8 that percentage figure asit might cause - 8 A. After heretired?
9 MS. BONNELL: 9 MS.NEWBURY:
10 A. Yes 10 Q. Yes
11 MS.NEWBURY: 11 MS. BONNELL:
12 Q. - some confusion. You didn’t think about that 12 A. It would have been Dr. Howell.
13 at the time you were preparing this letter, 13 MS. NEWBURY:
14 wereyou? 14 Q. Okay. Did hetake over al aspects, all of
15 MS. BONNELL: 15 the same aspects of the ER/PR issues that Dr.
16 A. No, | think that'swhere, that’swhere--you 16 Williams had previously been handling?
17 know, what | indicated to Dr. Williams was 17 MS. BONNELL:
18 that the 10 percent was being misinterpreted. 18 A. Hetook over Dr. Williams portfolio, so it
19 MS. NEWBURY: 19 would be my understanding that he did.
20 Q. Okay. 20 MS.NEWBURY:
21 MS.BONNELL: 21 Q. Okay. You'renot awarethat any part of the
22 A. Andthat it was best just to avoid numbers as 22 ER/PR problem was -
23 we were trying to predict, anyway, and had no 23 MS.BONNELL:
24 way of knowing. The test results may have all 24 A. | know that Ms. Pilgrim became more involved
25 come back with no change. | mean, we had no 25 when Dr. Williamsleft the organization, but
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1 Dr. Williams had quality as part of his 1 what | mean? Like, at that meeting we said
2 portfolio and Dr. Howell did not. 2 that the decision on what we would do, press
3 MS.NEWBURY: 3 conference, whatever option it was, was
4 Q. Okay. Werethere any other differences in 4 delayed until we could gather more
5 terms of what Dr. Howell had assumed in terms 5 information, soin the subsequent days we
6 of management of the ER/PR issues? 6 gained new information. There was a meeting
7 MS. BONNELL: 7 onthe 1st of Augustinthe organization at
8 A. | can’t speak to that, Ms. Newbury. 8 which point we made a decision to redo--well,
9 MS.NEWBURY: 9 it was at that point or around that point that
10 Q. Now, there was some evidence given by you 10 the decision was made to do, in fact, what we
11 about your communication with Carolyn Chaplin |11 did, you know, the group that we were going to
12 in around July 22nd and 23rd. And you'd 12 do and that we weren’'t going to use our own
13 indicated at that time there was some to and 13 internal system to redo the testing, that we
14 fro, you thought that the problem was serious 14 would halt, al those sort of decisionswere
15 and you had contacted Ms. Chaplin just to give 15 sort of fermented at that time. And | did not
16 her the headsup that there might be some 16 contact Ms. Chaplin myself, but | was aware
17 press coming up in the next few days? 17 that the organization was in contact with the
18 MS. BONNELL: 18 department through Dr. Williamsand Mr. Tilley
19 A. Ithink that wasactually theweek before 19 and others.
20 that. 20 MS. NEWBURY:
21 MS. NEWBURY: 21 Q. So youdidn't think at the timethat the
22 Q. Okay. 22 impression that you left with Ms. Chaplin with
23 MS.BONNELL: 23 when you last spoke with her isthat thisis
24 A. The meeting with the minister, | believe, was 24 less serious, perhaps | should call her back
25 onthe23rd. Am| correct in that? 25 even thoughwe don’'t plan todo a press
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1 MS.NEWBURY: 1 conference, perhaps | should call her back
2 Q. Correct. 2 just to let her know that -
3 MS. BONNELL: 3 MS. BONNELL:
4 A. Soitwould have been the week before that. 4 A. No,no, !l -
5 MS. NEWBURY: 5 MS.NEWBURY:
6 Q. Theweek beforethat, July 19th, | believe was 6 Q. -weagain think thisis more serious?
7 the date. 7 MS. BONNELL:
8 MS. BONNELL: 8 A. No.
9 A. Okay. 9 MS. NEWBURY:
10 MS. NEWBURY: 10 Q. Okay. Isthere any reason why you would not
11 Q. Andthenwhen you--1 think, or maybe it was 11 have thought it important to do that?
12 July the 18th. But in the next couple of days 12 MS. BONNELL:
13 you had gone back and forth and you had 13 A. Becauseitwasn’'t my roledotothat. If | was
14 indicated that the problem reverted back to 14 asked to do that, | would have done that, but
15 being more serious. And | understood from 15 it was my understanding that someone else was
16 your evidence that you did not call Ms. 16 making contact with the department other than
17 Chaplin back to tell her that it was now 17 myself to Ms. Chaplin.
18 considered more serious because you were not 18 MS. NEWBURY:
19 planning to do a press conference? 19 Q. Butyou had contacted her initially. Was that
20 MS. BONNELL: 20 on your own initiative that you contacted Ms.
21 A. | believethat following the meeting with the 21 Chaplin?
22 minister on the 23rd, if I’'m right on my date, 22 MS. BONNELL:
23 really what happened at that meeting was that 23 A. No. | wasasked to call Ms. Chaplin.
24 we made a decision that we weren't going to 24 MS.NEWBURY:
25 make adecision at that point. Do you know 25 Q. Okay. And did you know that someone would be
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1 calling her back to let her know that the 1 MS.NEWBURY:
2 problem was again more serious? 2 Q. Okay. Now | seethere on the second lineit
3 MS. BONNELL: 3 states, "We have prepared afew messagesin
4 A. Ms. Chaplinis within the department, sowe 4 the event that she gets callsregarding this
5 would assume that she would hear that through 5 issue."
6 her own - 6 MS. BONNELL:
7 MS.NEWBURY: 7 A Um-hm.
8 Q. If I could have Exhibit 0361, please? Thisis 8 MS.NEWBURY:
9 an e-mail that you forwarded to Joan Dawe and 9 Q. And| assumethat refersto the ER/PR issue?
10 George Tilley and copied to Dr. Williams about 10 MS. BONNELL:
11 an interview. You've aready been shown this 11  A. Yes.
12 and given some evidence about that. Do you 12 MS. NEWBURY:
13 know how the interview with Ms. Kearney came 13 Q. Okay. And what formwere those messages
14 about, whether that was something arranged by 14 provided to her?
15 Eastern Health? 15 MS. BONNELL:
16 MS. BONNELL: 16 A. ldon'trecal. If they'renot, if they're
17 A. ldon't believeit wasarranged by Eastern 17 not in an e-mail, then it might have been that
18 Health. If we don’t have arecord of the call 18 we gave her afew things that she might say if
19 coming into us, it would not have been 19 she were called.
20 arranged by us. | don't believe it was 20 MS. NEWBURY:
21 arranged by us. 21 Q. Sothat would have been verbally as opposed to
22 MS.NEWBURY: 22 inwriting?
23 Q. Okay. And how did you becomeinvolved in this 23 MS. BONNELL:
24 issue? 24 A. Yeah.
25 MS. BONNELL: 25 MS. NEWBURY::
Page 14 Page 16
1 A. Therearee-mailsprior to thisonein which 1 Q. Anddoyou-
2 Ms. Dawe had heard about it occuring. We then 2 MS.BONNELL:
3 had subsequent phone callswith Ms. Kearney 3 A. Therewas probably--you know, if you have--you
4 because she was concerned about being put in a 4 know, | would suspect what | would have said
5 situation of having to address ER/PR, given 5 to her is something like, you know, I'm not a
6 her role within the organization. And we made 6 spokesperson on this issue, if you have
7 some calls on her behalf and were--she called 7 questions, I'd suggest you call the patient
8 Mr. Dawe and together they made a decision 8 relations officer, that sort of ageneral--
9 that they weren’'t going to be talking about 9 that would have been thekind of thing we
10 ER/PR, SO that was my only involvement. She 10 would have given her and otherswho may be
11 wanted--1 remember her wanting to not do it 11 questioned on ER/PR.
12 because she was afraid of being questioned on 12 MS.NEWBURY:
13 something which she knew nothing about and my 13 Q. Okay. Andwereyou theonethat gave that
14 encouraging her to do it because | felt that 14 message to Ms. Kearney?
15 it was something that she really wanted to do 15 MS. BONNELL:
16 and it was atopic, | think this October might 16  A. ldon'trecal if it was meor Ms. Thomas. |
17 be breast cancer awareness month, isit? 17 think it was me.
18 MS.NEWBURY: 18 MS.NEWBURY:
19 Q. Um-hm. 19 Q. Okay.
20 MS. BONNELL: 20 MS. BONNELL:
21 A. Anditwas areally good opportunity to get 21 A. I'mtrying to--it'stwo, three years ago now.
22 messages out about breast screening, and so 22 MS.NEWBURY:
23 everybody involved, Mr. Dawe, Ms. Kearney and 23 Q. Sure.
24 Anne Budgell were all committed to talking on 24 MS.BONNELL:
25 that topic. 25 A. ldon't remember. But | do remember having a
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1 conversation with her at that time. 1 MS. BONNELL:
2 MS.NEWBURY: 2 A. - hewas briefed numerous times. Maybe--well,
3 Q. Okay. Anddoyou know if anyone else within 3 | don’'t know if | should say numerous. |
4 Eastern Health would have had any occassionto | 4 remember at least two, maybe three timesin
5 talk to her about this particular interview? 5 which | was involved in briefings. And | know
6 MS. BONNELL: 6 that early in October Mr. Williams--Dr.
7 A. | doubt it very much. 7 Williams and Mr. Tilley informed me that they
8 MS. NEWBURY: 8 had done a briefing with him at that point.
9 Q. Okay. Thank you. Now, it was your evidence, 9 MS.NEWBURY:
10 and you’'ve spoken about thisa couple of 10 Q. And you were attending these meetings
11 times, that a strategic plan would have been 11 yourself?
12 advisable and that as part of that strategic 12 MS. BONNELL:
13 planyou would haveincluded communication |13 A. | didn't attend that one, but| did attend
14 with advocacy groups such asthe Canadian 14 others, yeah.
15 Cancer Society. And that would be proactive 15 MS. NEWBURY:
16 communication, | assume, as opposed to 16 Q. Okay. During those meetings did you ever
17 reactive communication? 17 initiate or seek feedback from them, you know,
18 MS. BONNELL: 18 pleasetell us what the concerns are that
19 A. Yes 19 you're hearing, or was it simply a matter of
20 MS. NEWBURY: 20 providing information that you saw fit to
21 Q. Andwould that communication be for providing |21 provideto the Cancer Society at that time
22 information to those advocacy groups or would 22 just to update them on what the status was?
23 italso seek input or feedback from these 23 MS.BONNELL:
24 groups? 24 A. |l wasn'tinvolved in that briefing, so | don’'t
25 MS. BONNELL: 25 know what was said in that briefing to Mr.
Page 18 Page 20
1 A. ltcouldbeboth. 1 Dawe.
2 MS.NEWBURY: 2 MS.NEWBURY:
3 Q. Okay. Generally speaking, what would you do 3 Q. Soyou haveno ideawhat the communication
4 in a strategic plan, would you--would it be a 4 was?
5 two-way conversation? 5 MS. BONNELL:
6 MS. BONNELL: 6 A. No. I think he was given information on what
7 A. Weaways encourage two-way communication. We 7 was happening at that point in time. Whether
8 adways encourage involvement so that 8 he was asked for feedback or not, | don’t
9 stakeholders feel engaged in anissue. Soit 9 know.
10 would be hard to predict what | would - 10 MS. NEWBURY:
11 MS. NEWBURY: 11 Q. Andgiven your role in communications, do you
12 Q. So even though that you didn't have a 12 think it would have been important to try to
13 strategic plan inplace, then, you know, 13 find out? Theseare thetypesof thingsl
14 including dealing with the Cancer Society as 14 understand you would do in astrategic plan,
15 an advocacy group, in 2005 Peter Dawe was seen 15 you would have communication with the group -
16 in the media on behalf of the Canadian Cancer 16 MS. BONNELL:
17 Society providing some of his views and 17 A. Um-hm.
18 concerns about the ER/PRissue.  Why not, at 18 MS. NEWBURY:
19 that time, whether you have astrategic plan 19 Q. Even though that you're aware some other
20 or not, take aninitiative toinvolve the 20 people in your organization might be briefing
21 Cancer Society in - 21 him, do you think at that pointin timeit
22 MS.BONNELL: 22 might have been appropriate to take it a step
23 A. Well, I believe he - 23 further and try to open the lines of
24 MS. NEWBURY: 24 communication from the communications
25 Q. -toengage at that point in time? 25 department perspective with the Cancer
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1 Society? 1 being the spokesperson and conducting that
2 MS.BONNELL: 2 meeting. The communications department’ srole
3 A, Wadll, the communications department generally 3 in that is to help facilitate, it's to
4 doesn't have that kind of role. We're 4 organize, to help prepare messaging, to make
5 consultants and advisors. We don’t generally 5 surethere’s enough chairs in the room, to
6 speak on behalf of the organization. Perhaps 6 make sure the media areinvited, that, you
7 in some organizations that’s how it works, but 7 know, it's afacilitation role.
8 at Eastern Health it doesn’'t. For example, 8 MS. NEWBURY:
9 the board of trustees holds numerous 9 Q. Sothestrategic plan for communications that
10 stakeholder meetings across the region and 10 you noted was absent in this case -
11 it's, that’ s the board' s role to do that and 11 MS. BONNELL:
12 they do that and it’s not my role to interject 12 A. Would be an organizational plan.
13 myself into that process and be the onewho's 13 MS. NEWBURY:
14 doing the communication. | may advise the 14 Q. Okay. Soyouwould not be directly involved
15 board, but in the end they’ re the ones who are 15 in the communications with the stakeholders,
16 doing that and taking that feedback and using 16 the stakeholder mapping that you mentioned,
17 it. So, even the briefingsthat | have 17 you would just indicate to other members or
18 attended with Mr. Dawe, I’ ve been there as an 18 other departments of the organization thisis
19 advisor to--1 remember onewe gave him latein |19 what you should now do?
20 May that | was thereas an advisor to Dr. 20 MS.BONNELL:
21 Howell, if there were questions about the 21 A. | think | indicated to Mr. Coffey a couple of
22 media coverage or the briefing that Mr. Dawe 22 days gothat it'snot my rolewithin the
23 had to answer. | wasn’t thereto speak on 23 organization to be a spokesperson for the
24 behalf of the organization. 24 organization, it’s not my role to be aleader
25 MS. NEWBURY: 25 in actually conducting the communications.
Page 22 Page 24
1 Q. That waslate May, 2007? 1 It'safacilitation role and abuilding role
2 MS.BONNELL: 2 and a consultancy role and an advisory role.
3 A Yes, | think so, yes. 3 MS.NEWBURY:
4 MS. NEWBURY: 4 Q. And part of that role isto make sure that it
5 Q. Okay. Butwhen you've spoken about the 5 gets done?
6 strategic communications plan, | was under the 6 MS. BONNELL:
7 impression that there would be more 7 A. Yes, indeed.
8 communication directly with the advocacy 8 MS. NEWBURY:
9 groups. Perhaps you can explain what would 9 Q. If you see that there's a need for
10 actually be done with the strategic plan? 10 communication with -
11 MS. BONNELL: 11 MS. BONNELL:
12 A. No,you'reright inthat aplan, but aplan 12 A Yes
13 directs more than the activities. Infact, a 13 MS. NEWBURY:
14 plan directs the activities of the 14 Q. - stakeholders, then -
15 organization and the people who work for the 15 MS. BONNELL:
16 organization. It'snot a plan to direct the 16 A. It'sto encourage that those things get done,
17 actions of the communications department, 17 yes.
18 specifically, although alot of the outcomes 18 MS. NEWBURY:
19 or abjectives will involve your communications (19 Q. And aspart of that strategic communications
20 peoplein helping to develop them. So if a 20 plan, do you think that thereisa rolefor
21 strategy isto hold a town hall meeting, for 21 the communications department or othersin the
22 example, that's a strategy that the 22 organization making sure that they understand
23 responsibility for that fallswithin one of 23 what the issuesand concerns are of the
24 the portfolios, adirector who's responsible 24 various advocacy groups?
25 for doing that and making that happen and 25 MS. BONNELL:
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1 A. Yes | do. 1 A. Yes | don't even know if it wasabriefing,
2 MS.NEWBURY: 2 phone call, if they brought him infor a
3 Q. Andif youhaveaformal plan or not, | take 3 meeting, I’m not sure. | wastold that they
4 it that you can still seek feedback and input 4 had met with Mr. Dawe.
5 from advocacy groups, even if you haven't had 5 MS. NEWBURY:
6 the opportunity or had overlooked getting a 6 Q. Andyou didn’t seek areport of what happened
7 strategic plan in place? 7 in that meeting?
8 MS. BONNELL: 8 MS. BONNELL:
9 A. Yes, of course. 9 A. From my CEO, no.
10 MS.NEWBURY: 10 MS. NEWBURY:
11 Q. Okay, and did you at any time after October 11 Q. Orindirectly through someone else who might
12 2005, when Mr. Dawe, on behalf of the Cancer 12 know what had happened?
13 Society was reporting in the media, did you 13 MS. BONNELL:
14 take an effort to find out yourself what 14 A. No, | was told that Mr. Dawe was brought in
15 exactly theissues and concernswere of the 15 and told what was going on, but | didn’t ask
16 Cancer Society? 16 my CEo for areport, no.
17 MS. BONNELL: 17 MS. NEWBURY:
18 A. | was certainly informed by individuals who 18 Q. Andhedidn't offer one?
19 work more closely with Mr. Dawe, individuals 19 MS. BONNELL:
20 from the Cancer Program, doctors in the Cancer 20 A. Other than that, no.
21 Program, leaders in the Cancer Program who 21 MS. NEWBURY:
22 work more closely with him, what some of his 22 Q. If I could have Exhibit 0304, please? Thisis
23 concerns and issues were, yes. 23 the memo that you've seen afew times, July
24 MS.NEWBURY: 24 22nd 2005. Thisis page three of the exhibit,
25 Q. Okay, but not from Mr. Dawe? He might have a 25 and there’ s areference there at the bottom of
Page 26 Page 28
1 different perspective as an advocate for 1 the page, the fourth bullet, and then another
2 cancer patients. 2 indentation, the third bullet, you've
3 MS.BONNELL: 3 indicated there "do we have the potential to
4 A Wdl,if Mr. Daweis speaking to Ms. Pilgrim, 4 ignite breast cancer advocacy groups?"
5 for example, and expressing his concernsto 5 If I could have Exhibit 1500, please?
6 Ms. Pilgrim or Dr. Williams or Dr. Howell, and 6 I’m just going to point out a couple of things
7 those concerns are expressed to me, then | 7 and ask a couple of questions. Thisisan e
8 have some understanding of what the concerns 8 mail that you had forwarded to Heather Predham
9 are. | believel’vealready indicated that 9 on August 8th, 2006, and you indicate there -
10 one of thethingsthat we should have done 10 MS. BONNELL:
11 following the announcement and in the period 11 A. I think thiswasan e-mail from Ms. Pilgrim,
12 of time while the panelling was being donewas |12 wasn'tit? Yes.
13 do more open communications with the patients |13 MS. NEWBURY:
14 who were involved and the Cancer Society, | 14 Q. It'sane-mail from--yes, it startsasan e-
15 guess, would have somerole and involvement |15 mail from Patricia Pilgrim.
16 there, but | guess our thinking, in 16 MS. BONNELL:
17 retrospect, is that we should have had an 17 A. Yes
18 opportunity for patientsto comeinand be 18 MS. NEWBURY:
19 informed of what the process wasin that 2006 19 Q. ToLeona Barrington, Heather Predham and to
20 year. 20 yourself and copied to Dianne Smith.
21 MS.NEWBURY: 21 MS. BONNELL:
22 Q. Afterthe first briefing that you mentioned 22 A. Yes
23 that you did not attend, and that was Mr. 23 MS. NEWBURY:
24 Tilley’ s briefing with Mr. Dawe? 24 Q. Andthis isregarding a call that had been
25 MS. BONNELL: 25 placedto Peter Dawe, even though he's on
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1 annual leave. 1 let him know there’ s more information that you
2 MS. BONNELL: 2 want to share with him, and let him make the
3 A Right 3 decision if on hisannua leave, he wants to
4 MS. NEWBURY: 4 call you.
5 Q. And then you respond to Heather, Ms. 5 MS. NEWBURY:
6 Barrington and Ms. Smith, I'm not sureif it 6 Q. Okay.
7 ever got sent back to Ms. Pilgrim. 7 MS. BONNELL:
8 MS. BONNELL: 8 A. And wedid believe in August of 2006, |
9 A. Dianne SmithisPat Pilgrim’s assistant. 9 certainly believed that we' d be in a position
10 MS. NEWBURY: 10 to talk about causative factors. Just before
11 Q. Soshewould have received it, okay. 11 we skip off of this, in terms of the issue of
12 MS. BONNELL: 12 keeping him in theloop, | think this speaks
13  A. Yes 13 to what | wassaying to you earlier that
14 MS. NEWBURY: 14 regardless if you have any information to
15 Q. Andinthat, you indicate "why don't you e- 15 share a al, it'samost better to say "look,
16 mail him?' and | think that refersto Mr. Dawe 16 Peter, we'retrying to keep you aware of
17 - 17 what’s going on, even if there's no
18 MS. BONNELL: 18 information to share.”
19 A. Um-hm. 19 MS. NEWBURY:
20 MS. NEWBURY: 20 Q. Butyou're indicating here that itis more
21 Q. -"andlet him know there have been somenew |21 important than the actual information that can
22 developmentsin the mediaand that if he has 22 be provided.
23 any questions or concerns, he can get in touch 23 MS.BONNELL:
24 with you. Put the ball back in his court.” 24 A. Itis asimportant, if not more important.
25 MS. BONNELL: 25 I’'mtrying to make the pointto Ms. Pilgrim
Page 30 Page 32
1 A Um-hm. 1 that it's important to keep stakeholdersin
2 MS.NEWBURY: 2 the loop even if we don’t have new information
3 Q. Thenext paragraph, "perhapsyou could aso 3 to share, to at least open the door and to let
4 tell him that we are nearing completion re: 4 Mr. Dawe fedl that we can communicate with him
5 the review of ER/PRtestsand should beina 5 is asimportant if not more important than any
6 position to talk about causative factors as 6 information that we could actually provide to
7 well asoperational changes, solutions to 7 him.
8 address these very soon. | think the offer to 8 MS. NEWBURY:
9 keep him in theloop is asimportant, if not 9 Q. Okay. Exhibit 0181, please. Thisis ane-
10 more important, than the actual information we 10 mail that you' ve already addressed and thisis
11 can provide." 11 the e-mail that you indicate that "Mr. Dawe
12 Andif | could have Exhibit 0181, please? 12 won't be getting the advanced goodwill
13 Sure, if you wanted to go back. | think Ms. 13 presentation you had offered to him last week,
14 Bonnell wanted to refer back to that. 14 and you throw someone an olive branch and they
15 MS. BONNELL: 15 whip you to death with it. Fool me once"--and
16 A. There san e-mail that follows thisin which 16 you' ve already offered an explanation on that.
17 Ms. Pilgrim istrying to figure out what to do 17 If I could have Exhibit P-0012, please?
18 and is not--her concern isthat he’s on annual 18 Thisisthe e-mail that you testified about
19 leave. 19 yesterday where you indicate that the media
20 MS. NEWBURY: 20 might look for less credible people,
21 Q. Sure. 21 spokespeople, including Peter Dawe, and also
22 MS. BONNELL: 22 the last bullet under the first heading, "we
23 A. Andsol guesswe felt we had information that 23 are alowing the Canadian Cancer Society to
24 we wanted to sharewith him. What I'm 24 leave the general public with the impression
25 suggesting to her at this point is e-mail him, 25 that there are a new group of women. Thisis
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1 causing confusion and we're getting calls 1 | think that, you know, as!’ve indicated

2 asking about this. Thereisanew level of 2 aready, | do not feel that these people are

3 fear and anxiety that Peter Dawe is creating 3 less credible individuals. 1 was making the

4 and then blaming usfor." 4 point that they--that the individual s with the

5 Now | know that you've offered 5 credibility, interms of speaking from an

6 explanations on these various e-mails at the 6 Eastern Health’s perspective, should be the

7 time to perhaps explain that those are 7 individuals who work for Eastern Health.

8 isolated eventsin a moment of frustration or 8 And thelast bullet, | also explained at

9 perhaps to neutralize the tone or explain the 9 great length yesterday and did attempt to say
10 meaning behind those e-mails. I’m wondering 10 that it’s patently false and when | read it,
11 if you had offered the explanationsto those 11 it was never an impression of the
12 recipients of these e-mails at the time? 12 organization. 1'm not speaking on behalf of
13 MS. BONNELL: 13 anybody else here, and this e-mail, when | see
14 A. Atthetimethat the e-mail was written? 14 it, is extremely embarrassing to me as someone
15 MS. NEWBURY: 15 who tries to adways deport themselvesin a
16 Q. Yes 16 professional way, and that | was even thinking
17 MS. BONNELL: 17 that at 4:25 on May 16thissomewhat of an
18 A. Didl offer an explanation? 18 embarrassment to me. But | cantell you at
19 MS. NEWBURY: 19 4:30 and 5:00,1 was not thinking these
20 Q. Tothosepeople. | mean, did you say to Mr. 20 things, and I've worked with Mr. Tilley for
21 Tilley, "don’t mind my e-mail this morning. | 21 eight years, I’ve worked with Mr. Dodge for
22 wasup al night. | wastired"? It might 22 the same amount of time, a shorter amount of
23 leave the impression in the mind of the person 23 time with Dr. Howell. These individuals know
24 reading these e-mails that Peter Dawe and the 24 me. They know what | am likeand | would
25 Canadian Cancer Society is not held in 25 suspect if you wereto ask them, and not me,
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1 particularly high regard, and you’ve offered 1 that they would indicate to you that they did

2 explanations over the last couple of daysto 2 not feel that | felt thisway and that | would

3 explain that that’ s not really how you felt, 3 hope, and certainly my own boss has indicated

4 but I'm wondering if the recipients of these 4 to mein private conversations about this

5 e-mailsat thetime had the benefit of those 5 since this has become such abig media story

6 explanations? 6 inthelast couple of months, that he never

7 MS. BONNELL: 7 felt that | believed that way and that they

8 A. No, they didn’'t get an explanation from me. | 8 knew that | was frustrated, and they knew that

9 wasn’t questioned on this e-mail. 9 | wasupset and that the inaction of the
10 MS. NEWBURY: 10 organization to speak at this point, we all
11 Q. Okay. Butyoudidn't taketheinitiativeto 11 felt some culpability for that and that’s
12 say, "listen, | spokealittle hastily this 12 where our heads were at that point in time.
13 morning. | wasfrustrated. You know, | 13 As to theissue with Ms. Mundon, |
14 really do think Mr. Dawe and Ches Croshieand |14 indicated to Mr. Coffey yesterday that | wrote
15 Geri Rogers are credible, but"--you know, to 15 that in amoment of frustration. | believel
16 explainit, just as you have done yesterday? 16 discovered after that point that Mr. Dawe had
17 MS. BONNELL: 17 actually spoken to the media prior to our
18 A. Asl said yesterday, and I'll say it again, 18 informing him that he was going to--that there
19 that although it would appear that that 19 were going to be briefings. Theissue of
20 sentence indicates that | believethat Mr. 20 briefing somebody so far in advance putsan
21 Daweisnot acredible individual, Ms. Rogers, 21 individual who is as public as Mr. Daweisin
22 or Mr. Crosbie, | do not feel that way and the 22 avery awkward position, in that if we were to
23 sentence doesn’'t say "the media will look for 23 brief himtwo weeksin advance of the media
24 less credible people like Peter Dawe," it says 24 briefing and for him to have that information
25 "hence, all these people are doing stories.” 25 would put him in an awkward position. We made
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1 adecision that we would not do the briefing 1 series of two or three emailsthat seem to
2 that far in advance, and that was the decision 2 present an impression of the organization and
3 that we made. 3 of mein one particular light. I’ ve indicated
4 MS. NEWBURY: 4 to you that we could have done a better job of
5 Q. Butthetone of your e-mail, you have to admit 5 dealing with the Canadian Cancer Society as a
6 - 6 stakeholder, but I'vealsoindicated to you
7 MS. BONNELL: 7 that | do not hold Mr. Dawe or the Canadian
8 A. Oh, | totally agree, yes. 8 Cancer Society in poor ill regard, and so have
9 MS.NEWBURY: 9 other people who've spoken to the Commission
10 Q. -isahit different from that. 10 have indicated to you that they consider the
11 MS. BONNELL: 11 Canadian Cancer Society to be an important
12 A. Yes 12 stakeholder and it's unfortunate that after
13 MS. NEWBURY: 13 al thistime that the impression that’ s being
14 Q. Andagain, | appreciatethat you've offered 14 left with you and with othersisthat | am an
15 some explanations and indicated that thisis 15 unprofessional person who feelsthat Mr. Dawe
16 not realy how you felt, but upon reviewing 16 islesscredible and is responsible for this
17 the various e-mails within the communications 17 issue. I'vetried, over thelast three days
18 department of Eastern Health, | guessI’m more |18 of testimony, to indicate to you that at
19 concerned about what I’m not seeing, which is, 19 Eastern Health, | certainly take
20 you know, "let’s see what Peter Dawe hasto 20 responsibility for my part in this and we have
21 say on behalf of the Cancer Society. Maybewe |21 al looked at this and welcomed this
22 should try to find out what are the basis of 22 Commission and the opportunity to go through
23 his concerns here. He' s made some commentsin |23 al of this. I'vetried, to the best of my
24 the media. Let'stry to sort out where he's 24 ability, to do that.
25 getting these concerns, and is there anything 25 MS. NEWBURY:
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1 we can do to perhaps ease those concerns and 1 Q. Yes, | doappreciate the explanations that
2 try to find some sort of balance herein terms 2 you'vegiven. | guessmy concernis that
3 of communications on theseissues?' Soit’s 3 people reading this might have their own
4 not just the fact that there's some e-mails 4 interpretation on it, including the recipients
5 here that appear to show that the 5 at the time, and again, you've offered the
6 communications department didn't hold the 6 explanation that you think that these people
7 Cancer Society in high regard. 7 know you better, but my next question is
8 MS. BONNELL: 8 perhaps can you explain why there are not e-
9 A. Butthat'snot - 9 mails or other documentation to show that,
10 MS. NEWBURY: 10 aside from these aberrant comments that there
11 Q. There' salso the absence - 11 were actually steps taken by the
12 MS. BONNELL: 12 communications department to say "listen, we
13 A. That'snot fair, and | have spoken to that. 13 really need to find out what the Canadian
14 MS. NEWBURY: 14 Cancer Society is concerned about. What are
15 Q. That's an interpretation of that, and | 15 they hearing from their patients? What isit
16 appreciate that. That's an interpretation of 16 that they need to know? Why isMr. Dawe
17 these e-mails. 17 making these commentsin the media about
18 MS. BONNELL: 18 that?' To delveinto what his concerns are.
19 A. AndI have written--you know, in providingthe |19 MS BONNELL:
20 e-mails to the Commission, with al due 20 A. No, | can’t show you any e-mailsto say that,
21 respect, I’ ve written thousands of e-mailsin 21 other than to say to you that when briefings
22 the eight years that I’ve been in the 22 were conducted, | was certainly encouraging
23 organization and | attend hundreds of 23 the organization to do those things, and we
24 meetings, and all | can say toyou isthat 24 followed up on concerns that Mr. Dawe
25 what we arelooking at ontherecord area 25 expressed in the media by following up with
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1 individuals within the organization. So when 1 Q. You canput it out there, but you can't

2 aconcern was expressed about something, we 2 control it. Sure.

3 would go follow up with that concern and say 3 MS.BONNELL:

4 "why is Peter Dawe saying this? Isthere an 4 A | can't speak to--you can’t--1 can’t control

5 issue with notification? Isthere anissue 5 it.

6 with this? Isthere an issue with that?' So 6 MS. NEWBURY:

7 that follow up was done. 7 Q. | appreciate that.

8 MS. NEWBURY: 8 MS. BONNELL:

9 Q. Didyoufollow up directly with Mr. Dawe or 9 A. I'mnot the CEO, so you know, there' s alimit
10 did you ask that someone make sure that they 10 to theamount of control that | can have
11 follow up with Mr. Dawe? 11 within an organization. | can make advice, |
12 MS. BONNELL: 12 can consult, but thereis a limitto the
13 A. Inthethreeyears, | think I’ ve probably had 13 amount of control that | have.
14 one or two conversations with Mr. Dawe, 14 MS. NEWBURY:
15 usually about a mediaissue. But as | 15 Q. Doyou think, looking back on it, that perhaps
16 indicated to you earlier, it wouldn’t be my 16 the communications department could have
17 roleto speak directly with advocates. It 17 considered the Cancer Society’s viewsin a
18 would be better for the Director of the Cancer 18 more positive light?
19 Program or the Vice President responsible for 19 MS. BONNELL:
20 the Cancer Program or the physicians in the 20 A. Thatwould indicate, | guess, by answering
21 Cancer Program to make that contact and have |21 that question that we didn’'t consider the
22 that phone conversation because they’re more 22 Cancer Society’s viewsin a positive light,
23 intimately involvedin the program than | 23 which | don’t think is -
24 would be. That would not be my role. 24 MS.NEWBURY:
25 MS.NEWBURY: 25 Q. Soyou think you saw the Cancer Society’s
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1 Q. Andwasityour role to make surethat it was 1 viewsin apositive light?

2 done and that you, as the communications 2 MS.BONNELL:

3 director, are aware of what those concerns 3 A | thinkthat we saw the Cancer Society’s

4 are, asit may have some impact upon - 4 views, like the views of other advocates, you

5 MS. BONNELL: 5 know, there are individual s advocating on any

6 A. | wasaware of concernsthat were raised, that 6 number of issues. They have important

7 were brought back through that process, but 7 perspectivesto bring forward and it'snot a

8 Ms. Newbury, I'm not even a member of 8 matter of viewing thingsin a positive or a

9 executive, so I’'m in no position to go tell 9 negative light. Y ou know, there weretimes
10 KaraLaing that she hasto report back to me 10 during this three-year period that | was
11 on aconversation that she haswith Mr. Dawe 11 frustrated, | was frustrated by the coverage
12 or to ask one of my executives to report back 12 and, you know, what we're looking at are these
13 to me on a conversation that they would have. 13 momentsin time.
14 MS.NEWBURY: 14 MS.NEWBURY:
15 Q. Butyoudo havethe ahility, if you had saw 15 Q. If I could have exhibit P-0196 please, page 14
16 fit to do so from the beginning, to implement 16 of that exhibit. Thisis not an e-mail that
17 a strategic communications plan where you 17 you saw or received or had any involvement in
18 would perhaps advise that this should be done. 18 that I’'m aware of, I'm just going to show this
19 Obviously, you can't force someone to - 19 to you, not to ask you anything about how that
20 MS.BONNELL: 20 was generated or why, it's an e-mail from
21 A. | could have written the plan and | agree and 21 Darrell Hynesisthe original message to Tansy
22 I’veindicated that the plan should have been 22 Mundon and attached isa transcript, you can
23 written. Whether the plan would have been 23 see down here at the bottom, it’s a transcript
24 followed to the letter, you know - 24 of December 11th, 2006 from cBC News and in
25 MS. NEWBURY: 25 that there are some comments attributed to Mr.
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1 Dawe and Mr. Dawe at the end of that report 1 commitment in as much as we could until May of
2 says, "Not receiving this treatment could very 2 2006 when al the patients were finally
3 well mean a life and death issue for people 3 notified of their changed test results. After
4 going through the process.” And then he, in 4 that point, | did start advocating for and
5 the next paragraph, "The lack of disclosure 5 you'll seeindicationsthat we were planning
6 raises questions' said Dawe, "about what the 6 for amore public announcement at that point.
7 problemisand how it can be fixed." Andin 7 MS.NEWBURY:
8 forwarding this to Tansy Mundon, Mr. Hynes 8 Q. That was after -
9 says, "l hate tosay it, but Peter has a 9 MS. BONNELL:
10 point." And Ms. Mundon says, "He does 10 A. | don't recall ever saying, you know,
11 indeed." Now | haven't seen any e-mails of 11 mentioning Mr. Dawe or the Canadian Cancer
12 that sort or communication of that sort within 12 Society by name, but, you know, there are lots
13 the communications department itself or 13 of advocates, | understand that’ s the Canadian
14 Eastern Health. Doyou fedl thatin the 14 Cancer Society’srole, but the physicians
15 communications department therewasalso an |15 within the cancer programs are advocates for
16 appreciation that Mr. Dawe had a point, as Mr. 16 cancer patients and cancer aswell, and so are
17 Hynesis saying here to Tansy Mundon? 17 others. And we certainly did feel, thatis
18 MS. BONNELL: 18 the communications department certainly did
19 A. Yes 19 feel that we would have liked to have released
20 MS. NEWBURY: 20 information faster than we did. I've
21 Q. Okay. 21 indicated that to Mr. Coffey repeatedly.
22 MS. BONNELL: 22 MS.NEWBURY:
23 A. And I indicated yesterday in talking about our 23 Q. Yes, you have, but you never thought, well
24 preparation for the briefing that certainly 24 let'suse thefact that Peter Daweis out
25 from the beginning of August, an e-mail you 25 there speaking on behalf of -
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1 showed me moments ago, that it was my 1 MS. BONNELL:
2 understanding that at the briefing we would be 2 A. ldidn't haveto use the fact that Peter Dawe
3 aposition to talk about causative factors and 3 was out there because it was part of
4 that | did want to release more information 4 everybody’ s understanding that Mr. Dawe was
5 than we were able to do for that December 11th 5 pushing and that others were pushing.
6 briefing. 6 MS. NEWBURY:
7 MS.NEWBURY: 7 Q. But some of the emails you would have to -
8 Q. Didyou ever think of perhapsrelying on the 8 MS. BONNELL:
9 fact that you've got an advocate for cancer 9 A. | guessit’'simplicit that if you're pressing
10 patients out there in the media asking 10 that the pressurethat the Canadian Cancer
11 guestions and raising questions. Did you ever 11 Society was applying was part of that pressure
12 think at anywhere along that continuum from 12 to makeus, you know, to encourage us to
13 October, 2005, to recommend that listen, you 13 speak.
14 know, we've got someone here who is an 14 MS. NEWBURY:
15 advocate for cancer patients calling for more 15 Q. Butwould you agreethat perhaps some people
16 information and calling for it more quickly, 16 reading, you know, some of the e-mails which
17 to use that as support for trying to get out 17 didn’t put awholelot of credenceinto some
18 there with as much information as possible? 18 of the things that Mr. Dawe was saying, that
19 MS. BONNELL: 19 perhaps they don't appreciate that, thisisa
20 A. | certainly did advocate within the 20 reason why we should get out there with more
21 organization for us to release more 21 information, more quickly?
22 information in as quickly as possible, but in 22 MS.BONNELL:
23 2005, we made a commitment that we would |23 A. My communication on ER/PRand on many issues
24 notify all patientsfirst beforewe talked 24 is more than what is seen in e-mail and all |
25 about it publicly and we stuck by that 25 can tell youiswhat | have said over the last
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1 couple of days inthisregard, that we were 1 public perspective and we had to deal with the
2 applying pressure and that the organization 2 release of the Markenstein report, we had a
3 was struggling with other issues through the 3 shortage in our pharmacists, we had acrisis
4 summer and fall of 2006, which distracted them 4 with our paramedics and I've forgotten what
5 from being able to move more quickly on the 5 else, but there were a number of issuesin
6 ER/PRissue. And | don’'t know what more | can 6 August and September and July that were
7 say to you other than the fact that everybody 7 causing agreat amount of effort to be drawn
8 was aware that Mr. Dawe was anxious for there 8 or energy to be drawn away from moving forward
9 to be information presented publicly, as well 9 with this briefing.
10 as others. 10 MS. NEWBURY:
11 MS. NEWBURY: 11 Q. Do youmean energy froma human resource
12 Q. Butwas everyone aware that there’'sa very 12 perspective?
13 good reason why Mr. Dawe is anxious for it - 13 MS. BONNELL:
14 MS. BONNELL: 14 A. Yes | guessso, yes.
15 A. Yes 15 MS. NEWBURY:
16 MS. NEWBURY: 16 Q. Did you think at that time of perhaps
17 Q. - and what those reasons are? 17 approaching an external consultant, as you did
18 MS. BONNELL: 18 on another occasion?
19 A. Yes, | believeevery - 19 MS. BONNELL:
20 MS. NEWBURY: 20 A. Waell that wasthe same time, that was that
21 Q. Youfeel that everyone was aware of that? 21 summer of 2006.
22 MS. BONNELL: 22 MS.NEWBURY:
23 A Yes 23 Q. Right, but you didn’t engage that consultant.
24 MS. NEWBURY: 24 MS. BONNELL:
25 Q. And notwithstanding some of the, | guessthe 25 A. No.
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1 negative tonesin some of your e-mails, you 1 MS.NEWBURY:
2 feel that other people would know that you 2 Q. |l wasthinking about in 2007 finally Bristol
3 agree with some of the concerns as expressed 3 was engaged, why not have engaged them in
4 by Peter Dawe and the legitimacy of those 4 20067
5 concerns? 5 MS. BONNELL:
6 MS. BONNELL: 6 A. | shouldhave. | should have engaged a
7 A Yes 7 consultant much earlier, | should have engaged
8 MS. NEWBURY: 8 aconsultant in 2005, | think.
9 Q. Andinterms of theissueof resources, you 9 MS. NEWBURY:
10 had indicated that it was aresourceissuein 10 Q. Okay, and do you think there would ever be a
11 2006 that prevented the organization from 11 role for the Department of Health perhaps to
12 getting out there earlier. Was anything done 12 lend some assistance in terms of human
13 to- 13 resources?
14 MS. BONNELL: 14 MS. BONNELL:
15 A. No, | didn’t--if | did suggest that, | didn’t 15 A. No.
16 mean to suggest that. 16 MS. NEWBURY:
17 MS. NEWBURY: 17 Q. Okay, soit would have to bean external
18 Q. Sowhy didn’t they get out earlier in 20067 18 consultant from your point of view?
19 MS. BONNELL: 19 MS. BONNELL:
20 A. Wédl inthe summer of 2006 and into the fall, 20 A. Or additional resources, but hiring acrisis--
21 | said that the organization was distracted by 21 when you'relooking at crisis communications
22 other major issuesthat it was dealing with. 22 skills, you know, a publicly funded
23 It wasn't aresource issue other than the fact 23 organization is never goingto beable to
24 that there's only so much that any 24 afford to have a crisis communications expert
25 organization can handleat onetimefrom a 25 on staff. That'safinancia issue.
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1 MS.NEWBURY: 1 MS. BONNELL:
2 Q. Sure, soit would be more appropriate to hire 2 A Yes
3 an external consultant on an as needed basis. 3 MS.NEWBURY:
4 MS. BONNELL: 4 Q. Andwould you assume that the public would
5 A. For thetimesof need, yes. 5 include cancer patients?
6 MS. NEWBURY: 6 MS. BONNELL:
7 Q. If 1 could have exhibit P-0367 please? This 7 A. Of course.
8 isan e-mail from George Tilley to Peter Dawe. 8 MS. NEWBURY:
9 Y ou are copied on it, aswas Dr. Williams and 9 Q. Doyouknow what comments had triggered this
10 | understand you didn't get the original 10 e-mail?
11 message because of thetypo inthe e-mail 11 MS. BONNELL:
12 address. 12 A. No, | don't.
13 MS. BONNELL: 13 MS. NEWBURY:
14 A Yes 14 Q. Had you expressed any concerns about Mr.
15 MS. NEWBURY: 15 Dawe’' s mediainvolvement prior to this?
16 Q. Andinthat particular instance, Mr. Dawe was 16 MS. BONNELL:
17 contacting you and states, "'l understand there 17 A. No, | don’t recall what triggered this.
18 were some concern about my call for more 18 MS. NEWBURY:
19 direct information. After speaking with Bob 19 Q. Ifl could have exhibit P-0348 please? This
20 Williams late yesterday afternoon, | am 20 isan e-mail, again October 2005, October 6th,
21 pleased to hear that Eastern Health will be 21 2005. This isan e-mail from youto Mr.
22 having direct contact with al the women who 22 Tilley and this hasto do with the Globe and
23 are beingretested. Any perspectives put 23 Mail article and you had indicated that on
24 forward by me on this topic have been 24 October 6th, 2005 at 9:30 am. there’'sanote
25 reflective of the feedback ccs isreceiving 25 there, "I thought the Globe piece was
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1 from the public. | believe that istherole 1 accurate. Peter isreferring to his own quote
2 of this organization. Anddo| understand 2 which was very negative by the way. The best
3 that you would have received the e-mail at the 3 thing he could do at thispoint is let this
4 time that George Tilley replied to you as one 4 go, but by the sounds of it, he's going to go
5 of the recipients? 5 to the media again. How informed ishe?' Did
6 MS.BONNELL: 6 you have concerns about his information
7 A Yes 7 relayed in that article? And perhaps we can
8 MS.NEWBURY: 8 bring up, | believeit’'s 803?
9 Q. Okay, sothat would have been October 20th, 9 MS. BONNELL:
10 20057 10 A. Well what | was concerned about, Ms. Newbury,
11 MS. BONNELL: 11 was whether he had any information or not and
12 A. Uh-hm. 12 was pleased to hear that he was getting the
13 MS. NEWBURY: 13 briefing because it didn’t seem to me that he
14 Q. Soyou're awareat thispoint intime for 14 was speaking with--it didn’t seem to methat
15 sure, which is fairly early on in the 15 he was briefed, that his comments indicated to
16 communications feature of thisissue, that the 16 me that he probably had no information.
17 perspectives of the Canadian Cancer Society 17 MS. NEWBURY:
18 are actually reflective of what the publicis 18 Q. This isan e-mail, you'renot either the
19 communicating to Mr. Dawe and the Canadian |19 sender or the recipient of the e-mail, but it
20 Cancer Society? 20 attaches an article dated October 6th, 2005 by
21 MS.BONNELL: 21 Peter Gullage. Isthis the Globe and Mail
22 A. Certainly. 22 article that -
23 MS. NEWBURY: 23 MS. BONNELL:
24 Q. Okay, and did you assume that that would be 24 A. | believeso, yes, that's the only one |
25 consistent throughout 2005, 2006, 20077 25 remember from that time.
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1 MS.NEWBURY:

2 Q. And Mr Dawe's comments are down towards the
3 end of the article. "Peter Dawe, director of

4 the Newfoundland and Labrador chapter of the

5 Canadian Cancer Society warnsthat this has

6 the potential to be a bigissue for the

7 province' s health care system and patients.

8 It alters the treatment, you could be having

9 an inadequate treatment based on a test
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Dawe and other spokespeople, such as Mr.
Crosbie, Ms. Rogers been heeded and addressed
earlier than it was?
MS. BONNELL:
A. | think that’s part of it, yes.
MS. NEWBURY:
Q. Okay, and what other parts would have made it
less severe, less significant an eruption?
MS. NEWBURY:

10 result", Mr. Dawe said, "Thereis a group that 10 Q. Wdl what would have made it less significant
11 has the test result in question and our fear 11 was our reaction to that, as opposed to just a
12 isthat they should have received treatment 12 matter of heeding the comments, it’'s the way
13 and didn't." What part of that might have 13 in which we communicated information.
14 lead you to believe that he wasn’'t informed? 14 MS. NEWBURY:
15 MS, BONNELL: 15 Q. Soitwasa bitof aredflag that Mr. Dawe
16 A. Justvery genera and | just wondered if we 16 threw out was saying this iswhat people want
17 had given him a briefing. 17 to know, they want to know causes, they want
18 MS. NEWBURY: 18 to know moreinformation about the numbers
19 Q. Okay. 19 involved.
20 MS. BONNELL: 20 MS. BONNELL:
21 A. Whichinfact | discovered we had not, which 21 A. Yes, | supposeso, yes. Wewere aware of
22 he was then given. 22 that, though, | mean, I’ve indicated that we
23 MS. NEWBURY: 23 were aware that that’ swhat people wanted to
24 Q. Soit'sthelack of specific detail? 24 know. | knew becausel wasin contact with
25 MS.BONNELL: 25 the media myself and | listened to what
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1 A Yes 1 individuals were saying and we knew that--we
2 MS.NEWBURY: 2 knew what the public wanted and what Mr. Dawe
3 Q. Andwhat about that article is negative? Very 3 said reflected that.
4 negative | think your e-mail had indicated. 4 MS. NEWBURY:
5 MS. BONNELL: 5 Q. Thank you, those are al the questions | have.
6 A. Itisn'tvery negative. | don't know why | 6 Thank you, Ms. Bonnell.
7 said that. "Peter Dawe warns thishas a 7 THE COMMISSIONER:
8 potential”--1 don’t know what | thought was 8 Q. Thank you, Ms. Newbury. Mr. Pike?
9 negative about it. The coverage at that time 9 MR. PIKE:
10 wasrelatively positive, it was relatively 10 Q. Justafew questions, Commissioner.
11 positive, so maybe in context of al the other 11 MS. SUSAN BONNELL, EXAMINATION BY MR. MARK PIKE
12 coverage, this wasamore negative comment, 12 MR. PIKE:
13 but it’s not very negative. 13 Q. Good morning, Ms. Bonnell. Mark Pike ismy
14 MS. NEWBURY: 14 name, I’'m the lawyer for the Newfoundland and
15 Q. Andthere snothing unwarranted in what hehas |15 Labrador Medical Association. There's just
16 said here? 16 one point inreviewing your testimony last
17 MS. BONNELL: 17 evening, during the meetings at Eastern Health
18 A. No. 18 about what you could or could not or should or
19 MS. NEWBURY: 19 should not disclose about this whole process,
20 Q. Doyou think that the ultimate eruption, | 20 you mentioned or you brought up the concept of
21 think you have areference to this being like 21 not commenting on an issue that’s before the
22 avolcano erupting, doyou think that the 22 Court or when amatter isbeing subject to
23 ultimate eruption of thisissue in May of 2007 23 litigation. You described it, | believe, and
24 could have been less severe or less 24 correct meif I’'m wrong, as atradition in the
25 significant had the concerns expressed by Mr. 25 communications business or communications
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1 profession. 1 MR. PIKE:

2 MS.BONNELL: 2 Q. Wadll, I’'mjust asking you now.

3 A. No,what I think I--if | did say that, that’s 3 MS.BONNELL:

4 not what | intended to say. 4 A. No, no, | just thought--you know, it's aways,

5 MR. PIKE: 5 it'sjust alwayssort of accepted that you

6 Q. Well what did you intend? 6 don’'t talk about thingsthat are beforethe

7 MS. BONNELL: 7 courts.

8 A. That within our organization that was 8 MR. PIKE:

9 certainly the traditionally held belief and 9 Q. So,yousaid that sometimesthis concept is
10 practice that when a matter was before 10 observed and sometimes not, is that what you
11 litigation that we wouldn’t speak to it, yes. 11 said before?

12 MR. PIKE: 12 MS. BONNELL:
13 Q. Sothat’satradition at Eastern Health, but 13 A. | think that there have to be exceptions and
14 not in communications in general? 14 that perhaps ER/PR by its very nature was one
15 MS. BONNELL: 15 of those timeswhen an exception should have
16 A. No. 16 been made to some degree. And in some degree
17 MR. PIKE: 17 it was, | mean, we did a briefing in December
18 Q. What'sthe reason for that concept of not 18 of 2006 with the media which, you know, in the
19 commenting? 19 middle of atypical litigation on an issue, we
20 MS.BONNELL: 20 would not do that sort of media briefing and
21 A. Well my understanding of it isthat you would 21 that most times, comment isvery limited or
22 be concerned that anything that you could say 22 referred to the lawyer for comment on the case
23 might in some way prejudice the case, and I'm 23 itself, as opposed to talking about details or
24 not a legal person, but that's sort of my 24 specifics of acourt case.
25 understanding of why you wouldn’t speak. 25 MR. PIKE:
Page 62 Page 64

1 MR. PIKE: 1 Q. Waéll, ina given case, how would you decide

2 Q. That you might influence the judge you mean 2 when to comment and when not?

3 deciding the case? 3 MS. BONNELL:

4 MS. BONNELL: 4 A. Wdl,inthecase of ER/PRwe had to make a

5 A. No, that you may, in someway, prejudice the 5 decision based on the impact that it was

6 case that - 6 having on the public's trust of the

7 MR. PIKE: 7 organization, in asense. | mean, it was

8 Q. You might do harm to your case or - 8 clear to us that we were doing greater damage

9 MS.BONNELL: 9 to the organization by not speaking than would
10 A. Things may be said that may, in someway, have |10 ever be caused by any litigation.

11 an impact on what was before the courts. 11 MR. PIKE:

12 MR. PIKE: 12 Q. So,it'swhen the stakes are higher and the
13 Q. So,it’spart of the risk, managing the risk 13 risk is greater that it overrides your concern
14 of litigation that you might give away 14 about harming your interests.

15 something that would otherwise be unknownto |15 mMS BONNELL:

16 the other party and put your clientat a 16  A. Yes

17 disadvantage. 17 MR. PIKE:

18 MS. BONNELL: 18 Q. Thank you.

19 A. Yes 19 THE COMMISSIONER:

20 MR. PIKE: 20 Q. Thank you, Mr. Pike. Mr. Simmons?

21 Q. Nothing to do with the concept of contempt of 21 MS. SUSAN BONNELL, EXAMINATION BY DANIEL SIMMONS
22 court? 22 MR. SIMMONS

23 MS. BONNELL: 23 Q. Good morning, Ms. Bonnell.

24  A. Youdhaveto explainto me what youmeanin |24 MS BONNELL:

25 that sense. 25  A. Good morning.
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1 MR. SIMMONS 1 six or seven other years wherethere were
2 Q. Youknow who I am. 2 different results that weren't up to national
3 MS.BONNELL: 3 benchmarks and you were asked questions along
4 A ldo. 4 the lines of what difference would that really
5 MR. SIMMONS 5 make to the consideration at that time
6 Q. I'mgoingto haveto go back again to July of 6 MR. SSMMONS
7 2005 for just afew points that | want to ask 7 Q. Yes
8 you about. And you'vetold usbefore of the 8 MR. SMMONS
9 events as they transpired through to the 9 Q. Now, first of all, the source of the
10 meeting with the minister on the 21st of July 10 information about the positivity rates, where
11 and then in the days after that. And just to 11 did that come to you from, who provided you
12 set the scene for the question that | wanted 12 with that?
13 to ask you, can | show you first document P- 13 MS. BONNELL:
14 0312, pagefive. You ve been shown thise- 14  A. It would have been somebody involved in doing
15 mail before from Carolyn Chaplin to Mr. Cake |15 that work. So, either Mr. Gulliver or
16 on July 19, 2005, this is 2:37 in the 16 potentially Ms. Predham.
17 afternoon. Thisisthe onewhere Ms. Chaplin 17 MR. SIMMONS
18 informs Mr. Cake that there won't be a 18 Q. Okay. Can | have Exhibit P-0514, please.
19 forthcoming announcement this week regarding |19 Thisisamessage from Mr. Gulliver dated July
20 the ER/PRissue. And you've described to us 20 20. It isdated the following day after the
21 asothat thiswas thetime when some new 21 19th. | believe you' ve seen this before, have
22 information had come forward within Eastern 22 you?
23 Health - 23 MS. BONNELL:
24 MS. BONNELL: 24 A. Yes.
25 A. Yes. 25 MR. SMMONS
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1 MR. SIMMONS 1 Q. And I think youwere shown it during the
2 Q. -that affected the evaluation of the issue at 2 course of your examination a couple of days
3 that point. You described it being aroller 3 ago. Andit says, it's areview of ER/PR
4 coaster up and down with new information 4 stats from 2000 to 2004/5 and there are five
5 coming forward frequently. 5 columns there for different years with
6 MS. BONNELL: 6 statistics under those columns leading down to
7 A. Yes 7 the second last row which is a total
8 MR. SMMONS 8 positivity number.
9 Q. Onthesameday, if we can also go, pleaseto 9 MS. BONNELL:
10 Exhibit 0329, please. You wereshown this 10 A. Um-hm.
11 before, thisis Mr. Tilley’s note of speaking 11 MR. SSIMMONS
12 toyou onthat day andit says, "SusanB., 12 Q. Actualy, I'll go up to the middle, if you go
13 today’ s meeting revealed the potential that 13 to the middle, it says, number positive and
14 scope of problem restricted on basisof a 14 then it says percentage positive and if you
15 review of percent, positive resultsfor 2003 15 follow across that row for 2003, 75 percent is
16 being 75 percent which isconsistent with 16 there.
17 nationa benchmarks'. And it says, 17 MS. BONNELL:
18 "discussion with Carolyn re: announcementand (18  A. Right.
19 concerns of minister”. 19 MR. SIMMONS
20 Now, you were asked about this new 20 Q. Doyou seethat?
21 information concerning the percentage of 21 MS.BONNELL:
22 positivity of results and it was presented to 22 A. Um-hm.
23 you that the 75 percent results for 2003 which 23 MR. SIMMONS
24 were within national benchmarks, while that 24 Q. Andif you look back at the other rows, there
25 information might be useful, there were still 25 arelower numbersthere. Theretesting is
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1 going to befor 1997 al the way to 2004 at 1 MS. BONNELL:
2 thispoint. Werethe positivity figures for 2 A, That'sright, yes.
3 1997, 1998, and 1999 known on the 19th and 3 THE COMMISSIONER:
4 20th? 4 Q. Okay, thank you.
5 MS. BONNELL: 5 MR. SIMMONS
6 A. ldon't believethey were. | believethat 6 Q. Now, acouple of days agowhen you were
7 thiswasall theinformation that we had at 7 talking about the results of the meeting with
8 that point in time. 8 the minister on the 21st of July.
9 MR. SIMMONS 9 MS. BONNELL:
10 Q. Right. 10 A. Yes
11 MS. BONNELL: 11 MR. SIMMONS
12 A. But the better person to ask that would be Mr. 12 Q. You had some discussions with the Commissioner
13 Gulliver. 13 about what was placed on hold -
14 MR. SIMMONS 14 MS. BONNELL:
15 Q. Right, okay. So, a thepoint on the 19th 15 A. Yes.
16 when there was a perception that maybe the 16 MR. SIMMONS
17 extent of the problem won't be so bad aswe 17 Q. - asaresult of that meeting. Now, at that
18 were thinking the day before, was were all the 18 point, wasa decision madethat a public
19 positivity numbers for the entire period known 19 announcement would be placed on hold in the
20 then or where there still numbers to come? 20 sensethat it wasdecided onthe 21st that
21 MS.BONNELL: 21 there would be no public announcement or was
22 A. | would say there were till numbersto come 22 what happened on the 21st that the decision
23 asthis clearly indicates 2000 to 2004/5. 23 about what to do was placed on hold
24 MR. SIMMONS 24 temporarily until more information was
25 Q. Right, okay. So, at that point then on the 25 obtained?
Page 70 Page 72
1 19th and the 20th, was the thinking then that 1 MS.BONNELL:
2 we know the problem isn’t as big as we thought 2 A Itwas that there wasno--it wasthat the
3 it wasa couple of days ago or was the 3 decision was not made. It wasthat we went
4 thinking that it may not be as big and we need 4 away from the meeting on the 21st seeking more
5 to do more work in order to find that out? 5 information with which to make a decision.
6 MS. BONNELL: 6 MR. SIMMONS
7 A. | would say morethe latter in that we really 7 Q. Okay. And that, by mid August though, that
8 didn’t know what we were dealing with now. 8 decision was made.
9 There was some information that was pointing 9 MS. BONNELL:
10 in adifferent direction. 10 A. Yes, that'scorrect.
11 MR. SIMMONS 11 MR. SIMMONS
12 Q. Okay. 12 Q. And between the meeting with the minister on
13 THE COMMISSIONER: 13 the 21st and mid August when the decision was
14 Q. Pointing in adifferent direction from what? 14 made, do | take it from your evidence that a
15 MS. BONNELL: 15 new factor that came to bear was the opinions
16 A, Justthat - 16 of the oncologists regarding contact with the
17 THE COMMISSIONER: 17 patients and the effect of contacting patients
18 Q. Did you know this information before that 18 before their individual test results were
19 date? 19 known.
20 MS. BONNELL: 20 MS. BONNELL:
21 A. No,maam, | don't believel did, no. 21  A. Yes, that isone of the factorsthat cameto
22 THE COMMISSIONER: 22 bear in that period of time, yes.
23 Q. So, before that date you were working on the 23 MR. SIMMONS
24 information which was essentially about what 24 Q. Can|l show you exhibit P-0566, please. These
25 happened in 2002. 25 were some notes you kept of ameeting of
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1 August 20 which you've been referred to 1 disclosure with one person who had an adverse
2 earlier, just in that time period we just 2 event that that person would be afforded
3 spoke of. And on the bottom there’ s an arrow 3 certain privacy and, you know, they’'d be
4 there and a note written diagonally across the 4 handled in a certain way iswhat I’ m trying to
5 bottom of the page. That’syour note, isit? 5 say. And that we felt that regardless of the
6 MS. BONNELL: 6 fact that there were hundreds, potentially,
7 A ltis. 7 that they deserved the same opportunity.
8 MR. SIMMONS 8 MR. SIMMONS
9 Q. Okay. AndI believeit says"striking balance 9 Q. Now,you'vetold us-
10 between waiting and giving patients good info. 10 MS. BONNELL:
11 or speaking publicly to soon and creating undo 11 A. Butl think we knew, Mr. Simmons, that there
12 anxiety". 12 was inherent risk in that because of the size
13 MS. BONNELL: 13 of the numbers.
14 A. Thisis 14 MR. SIMMONS
15 MR. SSIMMONS 15 Q. Yes. You've toldus that your roleas a
16 Q. Why did you make that note there at that time 16 communications professional  within the
17 on the 10th of August? 17 organization was to look out--part of what you
18 MS. BONNELL: 18 had to do waslook out for the overall
19 A. Becausel guessthat sort of captured for me 19 interests of the organization, the way that it
20 what it was that we weretrying to do which 20 was perceived in the public and communication
21 was find the appropriate place to be in which 21 of issuesrelated to the organization to the
22 we'regiving patientstheright information 22 public.
23 about their own health and having that dealt 23 MS.BONNELL:
24 with in an appropriate manner which isin the 24 A. Yes.
25 setting between physician and patient. And 25 MR. SIMMONS
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1 going out so soon that we create people who 1 Q. Andthat was part of your job?
2 don’t need to be anxious about this, create a 2 MS.BONNELL:
3 level of anxiety--that to us was the balance. 3 A Yes
4 MR. SSMMONS 4 MR. SSIMMONS
5 Q. Wasthisjust your personal view that you - 5 Q. Andwould you agree with me that that is a bit
6 MS. BONNELL: 6 of a different role from that fulfilled by
7 A. No. 7 most other people within a hedth care
8 MR. SMMONS 8 organization like Eastern Health?
9 Q. -orwas thisaview and anissue that was 9 MS. BONNELL:
10 openly discussed in thisway among the group? |10 A. Yes.
11 MS. BONNELL: 11 MR. SIMMONS
12 A. Itwasopenly discussed. Thisismetrying to 12 Q. And the other participants in these
13 put words around the opinions that were being 13 discussions in July of 2005 included
14 expressed by the group. 14 physicians.
15 MR. SSMMONS 15 MS. BONNELL:
16 Q. Okay. Wasitclear toanyonein the group 16 A. Um-hm.
17 that it was obvious which way to go on this 17 MR. SSIMMONS
18 issue? 18 Q. Correct? Administration people?
19 MS. BONNELL: 19 MS. BONNELL:
20 A. Yes, in that weknew that there was arisk 20 A. Yes
21 inherent with not speaking publicly, but that 21 MR. SIMMONS
22 wefelt that the weight of the balance came 22 Q. Technical people, quality assurance?
23 down on theobligation that we had to the 23 MS.BONNELL:
24 patients. And the opinions expressed by the 24 A. Yes, and nurses.
25 experts were that if we were doing a 25 MR. SIMMONS:
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1 Q. And nurses. From your familiarity with 1 bottom, in thelast paragraph, second last
2 working with those peoplesin their positions, 2 paragraph, you make some recommendations about
3 do you have any observation about what their 3 how to proceed.
4 perspective would be on the issue of 4 MS. BONNELL:
5 priorities of patient interests versus public 5 A Yes
6 interests? 6 MR. SIMMONS
7 MS.BONNELL: 7 Q. Andthefirst one says, "we notify patients of
8 A. Itwould be patient interest above all else. 8 the retesting either through formal |etter or
9 MR. SIMMONS 9 by some other means deemed appropriate by the
10 Q. Um-hm. 10 oncologists’.
11 MS. BONNELL: 11 MS. BONNELL:
12 A. Itwould be patient interest above al else 12 A. Yes
13 and their concern would be in doing what they 13 MR. SIMMONS
14 felt was right from a patient perspective. 14 Q. Were you, at that point, recommending
15 MR. SIMMONS 15 contacting patients to inform them that their
16 Q. Yes. Duringthese discussionsin July and 16 samples would be retested or was this a
17 into August of '05, did you see anything 17 recommendation to contact them once the
18 different from them in their contributions to 18 results of their retesting were known?
19 those discussions? 19 MS. BONNELL:
20 THE COMMISSIONER: 20  A. No, | was of the belief that we should have
21 Q. Areyou asking the witness if she saw that any 21 notified them of the retesting itself.
22 differently over time? 22 MR. SIMMONS
23 MR. SIMMONS 23 Q. Andthis, of course, isthe 22nd of July which
24 Q. Yes, any differently during that time. 24 isbefore the oncologistsinvolved, what we
25 MS. BONNELL: 25 spoke of earlier-
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1 A. No. Youknow, when you're dealing with an 1 MS.BONNELL:
2 issue likethis, you have moments where you 2 A. That'scorrect.
3 have heated discussions, you have moments of 3 MR. SSMMONS
4 concern being expressed about, you know, 4 Q. - whichinfluenced a change in the decision.
5 personal, professional, organizational 5 MS. BONNELL:
6 reputation. But these are moments and at the 6 A. That'sright.
7 end of the day it’'s always put aside in favour 7 MR. SSMMONS
8 of what’sright for the patient. 8 Q. So, at this point, despite whatever elseis
9 MR. SSIMMONS 9 said in this memo, your recommendation is by
10 Q. Okay. Exhibit 0304 again, please, sorry to 10 onemeans or another notify the people that
11 have to bring you back to this one, but | do 11 their samples are going to be retested?
12 have a question for you about it and we'll go 12 MS. BONNELL:
13 to page four please. This your memo of July 13 A. That'show I felt, yes.
14 22nd written to Mr. Tilley and copied to Dr. 14 MR. SSIMMONS
15 Williams. And it followed the previous day, 15 Q. Okay. Thenyou say intwo, "we move fast to
16 that meeting with the minister where you've 16 identify and retest the individuals'. Three,
17 told us there wasrealy no decison made 17 "contact oncol ogists and surgeons immediately
18 about whether there was going to be or when 18 with new test results'. And thenit goeson
19 there was going to be a public announcement. 19 tofour and five to make sure that measures
20 The thing was just on hold as the 20 are taken to make sure that patients are made
21 investigation continued. 21 aware of the test results.
22 MS.BONNELL: 22 Now, the paragraph above that is the one
23  A. Yes 23 you've been questioned on to some extent,
24 MR. SIMMONS 24 which says, "afull public disclosure with a
25 Q. Andat the end of thismemo, at the very 25 press conference, information line, lettersto
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1 al impacted patients in support of 1 Q. Diditsurfaceagainin the discussions that
2 ministerial comment is not recommended". 2 followed during the course of that summer and
3 MS. BONNELL: 3 into the fall?
4 A. Today. 4 MS. BONNELL:
5 MR. SIMMONS 5 A. No.
6 Q. Becauseyou could read thoseand say it'sa 6 MR. SSMMONS
7 contradiction. 7 Q. Didanyone ever putit onthetable at any
8 MS. BONNELL: 8 meeting and sit down and discuss it?
9 A Yes 9 MS. BONNELL:
10 MR. SSIMMONS 10 A. No, never.
11 Q. Becausein point one below you say "notify the |11 MR. SMMONS
12 patients either through aformal |etter or by 12 Q. Did Mr. Tilley even get back to you afterwards
13 some other means'. 13 -
14 MS. BONNELL: 14 MS. BONNELL:
15 A, Um-hm. 15 A. No.
16 MR. SIMMONS 16 MR. SIMMONS
17 Q. Butinthe paragraph above you canread it as 17 Q. -todiscussany of thiswith you -
18 saying, "letters to impact the patients are 18 MS. BONNELL:
19 not recommended". 19 A. Never.
20 MS. BONNELL: 20 MR. SSMMONS
21 A. Yes 21 Q. Okay. You were asked anumber of questions
22 MR. SIMMONS 22 regarding your understanding of whether a
23 Q. Andyour explanation isthat in the paragraph 23 change in technology was understood to be part
24 above, if | understand it, you've said your 24 of the background reasons, | guess, for the
25 recommendation was not to makethat kind of 25 changes in test results that ultimately
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1 public announcement today. 1 occurred. And I’ ve understood you to say that
2 MS.BONNELL: 2 you learned through the course of this or
3 A. That'scorrect. 3 understood through the course of thisthat it
4 MR. SSIMMONS 4 wasn't simply the change from one set of
5 Q. And to proceed as outlined below. 5 machinery to another -
6 MS. BONNELL: 6 MS. BONNELL:
7 A. That's correct because as you would recall, we 7 A. No.
8 were in discussions with the minister at that 8 MR. SIMMONS
9 point in time, had just come from a meeting 9 Q. -that could be attributed to--and you’ ve told
10 with the minister, had certainly indicated a 10 us about that quite abit. But my question
11 week before that we were going to do a press 11 is, did that change from the DAKO system to
12 conference. So, | was just making the point 12 the Ventana system, nevertheless play a part
13 that doing that right now is not what | would 13 inthe story that had to betold about how
14 recommend. 14 these retests came to be done?
15 MR. SSMMONS 15 MS. BONNELL:
16 Q. Right, okay. 16 A. Yes, becauseit was--certainly, it was because
17 MS. BONNELL: 17 of the change from one technology to another
18 A. Mr. Simmons, if | may also - 18 that the original changes were identified.
19 MR. SIMMONS 19 MR. SIMMONS
20 Q. Yes, go ahead. 20 Q. Um-hm. So, in commenting on thisin -
21 MS.BONNELL: 21 THE COMMISSIONER:
22 A. -theamount of weight that has been put on 22 Q. I'msorry, | thought you had said earlier that
23 thismemo is unbelievable. It'sjust one 23 that was not thereason that the original
24 memo. It'sjust not that important. 24 changes had been identified? If you go back
25 MR. SIMMONS 25 to the index case, for example, -
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1 MS. BONNELL: 1 of the index case and so on.
2 A. Theindex - 2 MS. BONNELL:
3 THE COMMISSIONER: 3 A Um-hm.
4 Q. -didthat have anythingto do - 4 MS. BONNELL:
5 MS. BONNELL: 5 A. Wasthe switch from DAKO to Ventana still part
6 A. Wdl, the index casewas identifiedto be 6 of the story?
7 changed from asecond opinion. That wasa 7 MS. BONNELL:
8 consultation. But in the original 525 or 30, 8 A. It'spart of the story, yes, that there was a
9 however many it wasthat we did in the 9 changein thelab, yes.
10 original group, those changes were--that was 10 MR. SIMMONS:
11 identified using the Ventana. It was the 11 Q. Andeventhough it was your understanding that
12 Ventanathat wasinvolved in retesting, if I'm 12 there wasn’'t anything inherent in the
13 correct. 13 machinery which made the Ventanaa better
14 MR. SSIMMONS 14 system than the bAkO for identifying the
15 Q. So, regardless- 15 results, | understand that, nevertheless, |
16 THE COMMISSIONER: 16 think you'd also said that you’ d understood
17 Q. Okay. Perhaps!’m confusing what instrument 17 that the V entana system was more automated and
18 was used in a particular test with a question 18 -
19 which | thought Mr. Simmonswas asking and (19 MS. BONNELL:
20 perhaps he wasn't. Because | thought youwere |20 A. Yes.
21 saying that somehow you thought the reason for |21 MR. SIMMONS:
22 the change was connected to the Ventana as 22 Q. -removed some opportunitiesfor -
23 opposed to thefact that the Ventana wasa 23 MS.BONNELL:
24 method or an instrument which wasgoingtobe |24 A. That'sright.
25 used in identifying changes, if any had 25 MR. SIMMONS:
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1 occurred. 1 Q. -human error, I'll say?
2 MS. BONNELL: 2 MS. BONNELL:
3 A. Therewasapoint in time when we weren’t sure 3 A. That'sright.
4 if, in fact, - 4 MR. SIMMONS:
5 THE COMMISSIONER: 5 Q. Yeah, okay. Sointhefall of '05, then, in
6 Q. TheVentanawasovercaling? 6 having Dr. Williams speak to the media about
7 MS. BONNELL: 7 thisstory, would you have expected him to
8 A. No,that theVentana was picking up things 8 leave those parts of it out of the story
9 that---therewas a point in timewhere we 9 altogether or the fact that there had been a
10 wondered, where | certainly wondered if the 10 DAKO machine and a Ventana machine still have
11 Ventana, being amore sensitive system was 11 played part in what he -
12 doing a better job than the DAKO. Therewas a 12 MS. BONNELL:
13 point in time where we did wonder if that was 13 A. That's part of the story, yes.
14 the case. 14 MR. SIMMONS:
15 THE COMMISSIONER: 15 Q. Yes
16 Q. Yes, I'd understood that. Okay, perhaps | 16 COMMISSIONER:
17 didn’t understand your question, Mr. Simmons. 17 Q. Butwasit apart of the story for the purpose
18 Why don't you try it againand it may be 18 of saying if you're worried about what’'s
19 clearer. 19 happening now, we have thisnew machine, or
20 MS.BONNELL: 20 was it the part of the story for another
21 A. That would have been prior to us making the 21 reason?
22 decision to retest the Ventana as well. 22 MS. BONNELL:
23 MR. SIMMONS 23 A. Wél at that point -
24 Q. Even after that point, in order to tell the 24 COMMISSIONER:
25 story about what had led to retesting, story 25 Q. Inthesenseof is-did you view the Ventana
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1 as part of reassuring the public in terms of 1 technology that ensured more consistency in
2 the--and during the time frame now, of course, 2 results because of the lack of manipulation of
3 when you were actually going to do it 3 the--1"m outside my league.
4 internally before you made the decision to 4 MR. SIMMONS:
5 send everything out? 5 Q. Yes
6 MS. BONNELL: 6 MS. BONNELL:
7 A Yes 7 A. Becauseof thelack of manipulation of the
8 COMMISSIONER: 8 test that it was one of these things that was
9 Q. Werethe referencesto the Ventanapart of 9 being touted as something that would be--that
10 your, what you would perceive as assuring the 10 we were sort of leading the edge in
11 public about the current testing or wasiit for 11 Newfoundland because we had implemented this
12 another reason? 12 new piece of technology.
13 MS. BONNELL: 13 MR. SIMMONS:
14 A. Prior to the story becoming public, prior to 14 Q. Okay. I'm goingto goon now toend of
15 our decision to retest the sasmples that had 15 September, beginning of October, '05. And
16 been done using the Ventana, aswell. 16 you'vetold usthat when thecall came, or
17 COMMISSIONER: 17 when you were told of thecal from The
18 Q. Um-hm. 18 Independent, you were actually meeting with
19 MS. BONNELL: 19 Ms. Predham reviewing form of aletter?
20 A. Becauseoriginally we weregoing to usethe 20 MS.BONNELL:
21 Ventanato do the retest of the other numbers. 21 A. Yes
22 COMMISSIONER: 22 MR. SIMMONS:
23 Q. Yes, that'swhat | understood. 23 Q. Atthat time. Now, we know that by mid August
24 MS. BONNELL: 24 thedecision had been made to obtain test
25 A, Soprior tothat decision being made we'll 25 results and inform patients before making any
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1 certainly see draftsof pressreleases and 1 kind of apublic announcement and before
2 thingsin that nature where we sort of say, 2 making any kind of general communication to
3 you know, due to new improved technology, 3 people to say, you are going to be retested?
4 because that’ s what we were thinking we could 4 MS. BONNELL:
5 be able to say at that point in time, whereas 5 A. Yes
6 following the decision to retest even those 6 MR. SSIMMONS:
7 samples that had been done on the Ventana, the 7 Q. That that had been changed. What had changed
8 issue of reassuring individualsthat we had 8 by the 30th of September for you and Ms.
9 new technology didn’t really, it wasn't really 9 Predham to be sitting down essentially
10 the issuein that we weren’'t doing any testing 10 revisiting that decision about aletter to all
11 in thelaboratory at that particular time 11 the patients?
12 anyway. All testing had been halted while 12 MS. BONNELL:
13 testswere being sent to Mount Sinai. Even 13 A. Thefact that we were getting very closeto
14 new ones that were coming in were being sent 14 the promised deadlinefor getting the test
15 toMount Sinai at that point. We weren't 15 results back and we weren’t seeing them coming
16 using our technology in the laboratory at that 16 in the fashion that we had hoped.
17 point in time, and that was certainly 17 MR. SIMMONS:
18 indicated by Dr. Williams. But all along, | 18 Q. Sohow widely discussed at that point was the
19 think, the feeling was that the implementation 19 idea of revising the decision about whether or
20 or the purchase of the Ventana was a positive 20 not to inform patientsthat their tests were
21 move for the organization. 21 going to be retested?
22 MR. SSIMMONS: 22 MS.BONNELL:
23 Q. Um-hm. 23 A. Itwasn't widely in discussion at that, we
24 MS.BONNELL: 24 hadn’t reached the point yet of sitting down
25 A. Thatis wasbeing presented as apiece of 25 and saying thisistaking too long.
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1 MR. SIMMONS: 1 such a meeting be convened to bring the group
2 Q. Right. It wasknown, certainly it was under 2 back together?
3 discussion certainly between yourself and Ms. 3 MS.BONNELL:
4 Predham at that point, was it? 4 A Yes
5 MS. BONNELL: 5 MR. SIMMONS:
6 A. Yes and others, aswell. | think there was 6 Q. Okay. Now, as October progressed, one of the
7 some genera--there hadn’t been a meeting 7 exhibits that you were shown was P-0092. This
8 wherewe all sat down and said we need to 8 isan e-mail message from Ms. Predham to you,
9 revisit this decision. 9 Dr. Williams and Ms. Pilgrim attaching a
10 MR. SIMMONS: 10 message from Mr. Boone of October 18th. And
11 Q. Yeah, and | know thisis hypothetical, but if 11 at this point, if I recall correctly, the
12 the call hadn’t come from The Independent that |12 matter having become public, what's under
13 day, doyou have any ideaof what the--what 13 discussion now is theform of a letter that
14 your thinking was at that time about where to 14 would go to al patients informing them of the
15 take this concept of revisiting noticeto all 15 retesting being carried out or giving them
16 the patients that they were going to be 16 some information about it?
17 retested? Because you'd started onit by 17 MS. BONNELL:
18 talking to Ms. Predham about it? 18 A. Right.
19 MS. BONNELL: 19 MR. SIMMONS:
20 A. Yeah. It would be extremely hypothetical. 20 Q. Andthee-mail starts, "My initia reactionis
21 MR. SIMMONS: 21 that | do not agree with sending this letter
22 Q. Um-hm. 22 at thistime." And that part was read to you
23 MS.BONNELL: 23 earlier. Itgoeson thento say, however,
24 A. Andyou know, we made decisionsbased onthe |24 "There area significant number of people
25 opinions of a number of different groups of 25 whose results will not be changed. Notifying
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1 individuals. 1 these people may be seen asraising their
2 MR. SIMMONS: 2 hopesfor treatment possibilities. In most
3  Q Um-hm. 3 cases these expectations or hopes will not be
4 MS. BONNELL: 4 satisfied." My question is, whenyou read
5 A. And | was feeling uncomfortable, | was 5 this e-mail message, isthe issue that’s being
6 starting to feel like there's probably too 6 addressed here whether the letter isthe right
7 many disclosures being done that we can't 7 form of communication or whether there should
8 anticipate that this isgoing to be ableto 8 be communication at all with people for whom
9 wrap itself upin the way we originaly 9 there' s no test results back yet?
10 envisioned. 10 MS. BONNELL:
11 MR. SIMMONS: 11 A. Wdl, | guessyou'd haveto ask Mr. Boone
12 Q. So- 12 himself what he meant, but -
13 MS. BONNELL: 13 MR. SIMMONS:
14 A. Butl don’'tthink it had gone beyond that 14 Q. Yes, but what doyou understand it when you
15 point. And whereit would have gone, it would 15 read it?
16 be difficult for meto suppose. | guessthe 16 MS. BONNELL:
17 next step would have been for the group to get 17 A. - clearly when you read it, he says,
18 back together and revisitit and talk about 18 "Notifying people may be seen asraising their
19 what the implications would be of changing our |19 hopes for treatment possibilities,” etcetera.
20 minds. 20 So in the end we made phone callswhichisa
21 MR. SIMMONS: 21 notification.
22 Q. AndI presumetherewould have been no point |22 MR. SSIMMONS:
23 inyou and Ms. Predham looking at the letter 23 Q. Rignht.
24 unlessthere'd been some thought, at least 24 MS.BONNELL:
25 between the two of you, of suggesting that 25 A, Soit'saletter or phone call, we did notify
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1 them. 1 by all the administrators, by all the support
2 MR. SIMMONS: 2 people, by everybody in the lab, by everybody.
3 Q. Right 3 MR. SSIMMONS:
4 MS. BONNELL: 4 Q. Okay. Andalso refer you to P-0189, please?
5 A. Regardless of what he says here. 5 Thisis, on the bottom of it there’ s an e-mail
6 MR. SSIMMONS: 6 message from you to Mr. Tilley and otherson
7 Q. Soif the concern was notification, whether by 7 December 9th when you sent them the materials
8 letter or by other means, was that view then 8 for the media briefing onthe 11th. Andin
9 followed by Eastern Health? 9 the middle there’ s areply from Mr. Tilley on
10 MS. BONNELL: 10 Sunday, December 10th about 3:00 in the
11 A. No. 11 afternoon.  He says, "This is very
12 MR. SIMMONS: 12 comprehensive. | appreciate the efforts you
13 Q. No. And,infact, withinacouple of days 13 are all putting into this. In the end we need
14 phone calls were being made to patients to 14 to keep reminding ourselvesthat we are here
15 notify them that their sampleswere being 15 to do the best for our patients, despite what
16 retested? 16 the media may chooseto present. Good luck.
17 MS. BONNELL: 17 George." Is that aview that you heard Mr.
18 A. That'scorrect. 18 Tilley expresson any other occasions, as
19 MR. SIMMONS: 19 well?
20 Q. Exhibit P-1402, please, second page? Thiswas 20 MS.BONNELL:
21 an e-mail message from Ms. Predham. Andthis (21 A. | indicated toyou or to Mr. Coffey acouple
22 is October 26th, 2006. By this point there's 22 of days ago now that when Mr. Tilley saidin
23 been probably six days of phone calls being 23 August of 2005, "If we can help one patient,
24 made and afairly intensive effort to make 24 then we need to do this retest and we need to
25 contact with patientsby telephone. Ms. 25 deal with everything that comes out of it," |
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1 Predham isdoing areport to anumber of 1 heard Mr. Tilley say that and this many, many
2 people here, including you. Y ou were referred 2 times. And all of the people who worked on
3 earlier to thelast paragraph and you were 3 thisissue did so with that in their, in the
4 read the first sentence and the last sentence, 4 foremost.
5 but I'm going to read the whole thing for you. 5 MR. SSMMONS:
6 "This entire ER/PR review has been very 6 Q. Okay.
7 difficult and drawn out."” Thisis Ms. Predham 7 MS. BONNELL:
8 speaking. "With constant hard and difficult 8 A. Partof their minds.
9 decisions being made. The only thing making 9 MR. SSIMMONS:
10 it bearable at all isthat we were doing what 10 Q. Good. Now, | havea couple of questions for
11 we had to doto make it right for our 11 you about that media briefing on the 11th of
12 patients. We were always doing the right 12 December, in particular in relationto the
13 thing. Personally, this combined with the two 13 discussion about trying to develop an error or
14 situations involving Dr. Ganguly in the past 14 conversion rate for presentation to the media.
15 two weeks has left me totally and absolutely 15 First of al, in al the meetings and
16 disheartened.” Now, the middle sentence there 16 discussions that you were participating in up
17 about the only thing making it bearable was 17 to that time are you--did anyone ever suggest
18 that we weredoing theright thing by the 18 or raiseas an issue that there was any
19 patients and always doing the right thing, was 19 clinical reason to haveto definea rate, a
20 that a sentiment that you heard expressed at 20 percentage change rate for these results, any
21 any other times by anyone el se throughout this 21 clinical reason that would affect patient care
22 entire process? 22 that was driving, defining arate?
23 MS. BONNELL: 23 MS. BONNELL:
24 A. Yes, by everybody, Mr. Coffey (sic.), by all 24 A. No.
25 the doctors who spent their nights panelling, 25 MR. SIMMONS:
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1 Q. Okay. Didyou have reports from time to time 1 mediain May?
2 from the people in quality concerning the 2 MS.BONNELL:
3 typesof thingsthey were hearing from the 3 A Yes, depending on what you exclude and
4 patients that they spoke to, that the patients 4 include.
5 relations officer was, and others were hearing 5 MR. SSIMMONS:
6 from the people they were speaking to? 6 Q. Okay. Wasthere ever any consideration given
7 MS. BONNELL: 7 to using a rate which would beviewed as
8 A Yes 8 reflecting more favourably on the organization
9 MR. SSIMMONS: 9 than any other rate?
10 Q. Wasitever reported back to you that there 10 MS. BONNELL:
11 were requests from patients specificaly for a 11 A. No.
12 rate or a percentage of change? 12 MR. SIMMONS:
13 MS. BONNELL: 13 Q. Wasthat part of the discussion?
14 A. No. 14 MS. BONNELL:
15 MR. SIMMONS: 15  A. No, absolutely not.
16 Q. Okay. Now, fromyour point of view you've 16 MR. SIMMONS:
17 told usthat you anticipated that the media 17 Q. And at the mediabriefing on December 11th, |
18 would have an interest in such arate? 18 believe you' ve told us already that the media
19 MS. BONNELL: 19 were informed explicitly that they were not
20 A. Yes 20 being told the total number of changed tests?
21 MR. SSIMMONS: 21 MS.BONNELL:
22 Q. Okay. InDecember of '06 would there have 22 A. Yes, and they reported it at that time.
23 been any purpose calculating and settling on 23 MR. SIMMONS:
24 such a rate other than for the purpose of 24 Q. Atthat time, right. Was any suggestion made
25 disclosing it to the media in response to 25 tothe mediaat al about what the rate of
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1 their request so that they could then 1 change for test results was?
2 communicate it more publicly? 2 MS.BONNELL:
3 MS. BONNELL: 3 A. No, never.
4 A. No. 4 MR. SIMMONS:
5 MR. SMMONS: 5 Q. Andare you aware thatin May of '07 that
6 Q. Okay. You've told us something about the 6 there were media reports which said that in
7 discussions that went into looking at the 7 December of * 06 Eastern Health had predicted a
8 numbers that were known of the retest results 8 10 percent change?
9 and discussions about potential ways to 9 MS. BONNELL:
10 calculate arate? 10 A. Yes yes. | wasaware of those. Therewasa
11 MS. BONNELL: 11 cBc story for surel recall that being said
12 A Yes 12 in, and it certainly became part of the
13 MR. SIMMONS: 13 general discussion, | believe, in the House of
14 Q. Would it befair to say that there would be a 14 Assembly as well, rate of error and
15 range of rates that could be calculated 15 percentages and that sort of thing.
16 depending on what tests wereincluded and 16 MR. SIMMONS:
17 excluded from both the numerator and the 17 Q. And had Eastern Health made any such
18 denominator? 18 representation at the December press
19 MS. BONNELL: 19 conference?
20 A. Absolutely, yeah, we did alot of that, trying 20 MS.BONNELL:
21 to figure out, yes. 21 A. No,wedid not.
22 MR. SSIMMONS: 22 MR. SIMMONS:
23 Q. Wouldit befair to say that those rates would 23 Q. Since October of '05 when Dr. Williams had
24 range anywhere from 10 or 11 percent uptothe |24 said that it was possible that ten percent of
25 42 percent that was eventually reported by the 25 al the change--al the tests done could
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1 change, had there been any public statements 1 MS.BONNELL:
2 from Eastern Health predicting any kind of 2 A. Competing interests? Competing interestsin
3 rate of change? 3 that time, | guess, were principles of
4 MS. BONNELL: 4 confidentiality and the principle of
5 A. No, there had not. 5 transparency and open accountability. | mean,
6 MR. SIMMONS: 6 there is some inherent contradictionsin those
7 Q. Okay. I'mgoingto ask you some look-back 7 two values of the organization and trying to--
8 questions now, and first, about the time 8 I’m back to the strike a balance, | guess.
9 period, the first, what I’ll call the first 9 MR. SSIMMONS:
10 decision making period here, which for you 10 Q. Yes
11 would start when you werefirst involved in 11 MS. BONNELL:
12 early July of 2005, late June? 12 A. Tryingto strikea balance between knowing
13 MS. BONNELL: 13 that you're communicating with good
14 A. No, | wasinvolved in late May. 14 information, that you're not going out and
15 MR. SIMMONS: 15 saying "wethink we have an issue. Wedon't
16 Q. Inlate May, and leading up to the decision in 16 know what it is. Wedon't know how many
17 mid August, which adopted the plan whichwas |17 peopleit impacts." It'suncomfortable from
18 no immediate public announcement, get test 18 the perspective of making any kind of a public
19 results, inform patientsfirst - 19 announcement. And also the other side of that
20 MS.BONNELL: 20 being, do patients have aright to learn about
21 A. Yes 21 their own health care and their own health in
22 MR. SIMMONS: 22 away that wewould all want to learn issues
23 Q. Looking back at that time period, what would 23 that may or may not impact our own individual
24 you identify asbeing the most difficult 24 treatment? Would | want to hear about thisin
25 questions or issuesthat werefaced by the 25 the media? No, | would not want to hear about
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1 people making decisions about what information | 1 thisin the media. And so we made a decision
2 torelease publicly and how toinform the 2 based onthat. Unfortunately, circumstances
3 patients? 3 conspired against that principle and perhaps
4 MS. BONNELL: 4 we should have been--we should have predicted
5 A. Wadll, certainly the decision as to whether we 5 that more. We shouldn’'t have expected that
6 should make apublic announcement ahead of 6 the tests could get done in the timely fashion
7 making contact with anybody specifically was a 7 that we had expected they would.
8 very difficult decision to make. What way to 8 | think it's aso, you know, the
9 go about making this public information was a 9 organization was formed on April 2007. Going
10 very difficult decision to make. 10 into this, we were haf Heath Care
11 MR. SIMMONS: 11 Corporation, we were--and six other boards and
12 Q. That decision at the time had to be made known |12 half--Mr. Gulliver was adirector of thelab
13 on theinformation--had to be made based on 13 in St. John’sin May of 2005. He was not the
14 the information known then. 14 director of thelabsacross Eastern Health.
15 MS. BONNELL: 15 Ms. Predham didn’t know what her job was, and
16 A. Um-hm. 16 in the midst of all this, had to apply for a
17 MR. SIMMONS: 17 job. You know, of al of them, | was the only
18 Q. Looking back now, with the benefit of 18 one who knew how it was going to pan out for
19 everything we learned in the meantime, do you 19 me. That can’t be underestimated, the impact
20 have any comment on what sort of 20 that restructuring and this having at the same
21 considerations you would now see that would be |21 time.
22 useful to bring to bear if there were such a 22 Wedidn't have inplace thekinds of
23 situation to be confronted again? What would 23 formalized plans and strategies. Ms. Newbury
24 some of the competing interests be that would 24 asked me this morning about strategic
25 have to be taken into account? 25 planning, and you know, those things--a
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1 strategic plan for the organization was not in 1 THE COMMISSIONER:
2 place. A planfor thiswasn't developed. 2 Q. |thought itwasa 2005 one, but I'll just
3 Those are essentiad--if welook at anissue 3 double check now. Maybe you'reright. P-
4 now, | can’t think of anissue, certainly 4 1500. Y ou might have been talking about that.
5 while | was director of strategic 5 It wasin the context of looking at this
6 communications, that we dealt with that didn’t 6 document, so we'll just double check. It was
7 have a communications strategy attached to it. 7 2006 memo. You'reright, okay. Soyou were
8 | think it wasthetiming of this, thefact 8 saying, in the context of your discussion with
9 that there wasn't staff in place. 9 Ms. Newbury at that point that you thought
10 It's hard to look back and say with 10 that you weregoingto beina position to
11 retrospect "I’ d have done this differently and 11 talk about causative factors, but you never
12 I’d have done that differently.” But | think 12 were, as | understand it.
13 what we do do iswe look at this and say "what 13 MS. BONNELL:
14 canwe learn from this? What did we learn 14 A. No.
15 from therelease of the Markenstein report?' 15 THE COMMISSIONER:
16 Well, the way that we learned things from that 16 Q. From the organizational point of view.
17 about how to effectively manage staff within 17 MS. BONNELL:
18 an organization, there were lessons learned in 18 A. Yes
19 that, and during the Commission of Inquiry, 19 THE COMMISSIONER:
20 Eastern Health isdoing a better job in that 20 Q. Andwhat | wanted to clarify was at what point
21 regard. | think you learn from these 21 it came home to you that that was not going to
22 experiences and you move forward. 22 be something that you could talk about?
23 MR. SSIMMONS: 23 MS. BONNELL:
24 Q. Okay. Ms. Bonnell, anything elsethat you 24  A. When we started to preparefor the media
25 feel you'd like to--you’ ve had to say quite a 25 briefing, which would have been in, | think,
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1 bit since you've been here, but if there's 1 probably late in that fall, maybe in October
2 anything else you feel you'd liketo add, 2 sometime.
3 there's an opportunity now to do it. 3 THE COMMISSIONER:
4 MS. BONNELL: 4 Q. Sointhe preparation leading up to the media
5 A. No, thank you very much. | thank you all for 5 briefing, somewhere around October, it came
6 the opportunity to speak to you. 6 home toyou that you would not be in a
7 MR. SSIMMONS: 7 position to talk about causative factors?
8 Q. Thank you. 8 MS. BONNELL:
9 THE COMMISSIONER: 9 A. That'sright.
10 Q. Doyou have anything arising, Mr. Coffey? 10 THE COMMISSIONER:
11 COFFEY, Q.C.: 11 Q. Andwhat wasit that drove that home to you?
12 Q. | do, Commissioner. 12 MS. BONNELL:
13 THE COMMISSIONER: 13 A. Certainly conversationswith legal counsel
14 Q. While Mr. Coffey iscoming around, there'sa 14 did, and also thefact that | was under the
15 point you raised thismorning that | just 15 impression that we would probably release the
16 wanted to besurethat I'mclear on. It's 16 external reviews publicly, and was not aware
17 another one of those little detailsthat | 17 that those were being protected under the
18 want to be clear about, because when Ms. 18 Evidence Act as peer reviews.
19 Newbury was asking you about certain eventsin |19 THE COMMISSIONER:
20 July of 2005, you were responding by saying 20 Q. Okay, andwas it also around that period of
21 that, you know, "at that point, | thought we 21 time that you realized that that was the
22 were going to be talking about causation." 22 position in respect of the external reviews?
23 MS. BONNELL: 23 MS. BONNELL:
24  A. That wasin--she brought meto an e-mail of 24 A. Yes.
25 2006, | believe. 25 THE COMMISSIONER:
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1 Q. Allright. Mr. Coffey. 1 A. Yes
2 MS. SUSAN BONNELL, RE-EXAMINATION BY BERNARD COFFEY, Q.C. 2 COFFEY, Q.C.:
3 COFFEY, QC: 3 Q. Andtobetold privately what had gone wrong?
4 Q. Thank you, Commissioner. Exhibit P-0104, 4 MS. BONNELL:
5 please, page four please. Ma am, Mr. Simmons 5 A. Yes or wdl, that it--I mean, | guessthe
6 was asking you questions about percentages and 6 primary thing isthat it would be between the
7 Dr. Williams usage of ten percent back in 7 physician and the patient to have that
8 October of '05 and then what, if any, thought 8 conversation.
9 was given to what percentages or figures were 9 COFFEY, Q.C.:
10 to bereleased in December of '06. Thisis 10 Q. Butwelooked at the adverse event -
11 the actual pressrelease for December 11th, 11 MS. BONNELL:
12 2006, and when you look at the second 12 A. Policy.
13 paragraph, the middle of the paragraph says 13 COFFEY, Q.C.:
14 "939 of thesetest resultswere originally 14 Q. - policy, you wereshown that. And that
15 negative. Thesetest sampleswere sent to 15 involves the patient being notified as to what
16 Mount Sinai Laboratory in Toronto for review." 16 went wrong, why it went wrong, if it’s known.
17 And it goesonto say "however, 117 patients 17 MS. BONNELL:
18 have been identified asrequiring treatment 18 A. Yes, yes.
19 changes." 19 COFFEY, Q.C.
20 So athough there’ snot a rate there, | 20 Q. Andwhat’sproposed to be done about it, in
21 takeit if one wasto divide 117 by 939, my 21 terms of future treatment?
22 arithmetic gives me afigure of 12.4 percent. 22 MS. BONNELL:
23 MS. BONNELL: 23 A Yes
24 A. Okay. 24 COFFEY, Q.C..
25 COFFEY, QC.: 25 Q. So here, though, | takeit that the whole of
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1 Q. Which bearsmore than apassing potential 1 the group involved always understood that none
2 relationship with ten percent, doesn’t it? 2 of these patients were going to be told why or
3 It'sclose. It'scloseto ten percent. 3 had been told why or what was known about why
4 MS. BONNELL: 4 things had gone wrong, so in doing right, I'm
5 A. It'scloseto ten percent, yes. 5 going to suggest to you, everyoneinvolved in
6 COFFEY, Q.C.: 6 this knew full well that the patients had not
7 Q. Andyou wereaware, | think you've told us 7 been told what was known about what went
8 aready, and remained aware that Dr. Williams 8 wrong?
9 had, in October of '05, referred to ten 9 MS. BONNELL:
10 percent. 10 A. ldon't know that | can speak tothat. |
11 MS. BONNELL: 11 agree with youthat we certainly weren’t
12 A Yes 12 talking publicly about causative factors.
13 COFFEY, Q.C.: 13 What was said by Eastern Healthin terms of
14 Q. Maam,if we couldlook at, please, Exhibit 14 the phone calls to the individuals who
15 1402, please? Pagetwo, please. Thisisan 15 remained negative would have to be addressed,
16 e-mail Mr. Simmons just asked you to |ook at, 16 | guess, by the people who made those phone
17 and referring to, "we were aways’doing the 17 calls, but I don’t think that they got into
18 right thing'" okay. | gather from your 18 causative factors. What happened in the room
19 evidence given in answer to questions by the 19 between an oncologist and their patient in
20 other lawyers herein the room that you 20 discussing if the patient wereto ask what
21 understood that an individual patient who 21 happened, | guess the physician would have to
22 suffered an adverse event should be dealt with 22 indicateto you what level of detail they
23 in a particular manner. Would that be 23 would have gotten into in that setting,
24 correct? 24 because | wouldn’t know that, but | agree with
25 MS. BONNELL: 25 you absolutely, we did not talk about those
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1 things publicly. 1 COFFEY, QC.
2 COFFEY, Q.C: 2 Q. Around that timewasthe last time the group
3 Q. Anddo youhaveany reasonto believethat 3 would have met.
4 they were talked about privately? 4 MS. BONNELL:
5 MS. BONNELL: 5 A. Yes, | think so.
6 A. | have noreasonto believe oneway or the 6 COFFEY, Q.C.:
7 other if they were or weren't. 7 Q. Okay. Just as apoint of clarification,
8 COFFEY, Q.C.: 8 ma’ am, because | know when | asked certain
9 Q. Okay,wdl we'll haveto hear then from the 9 questions about it, you gave one answer and
10 oncologistson that point, but I'm going to 10 then when | showed you another e-mail, you
11 suggest to you that it certainly wasn’t talked 11 acknowledged that that wasin fact the state
12 about openly withinthe group as to the 12 of affairs, and thenit came up with Ms.
13 reasons for test failure. 13 Newbury. If | could look, please, at exhibit
14 MS. BONNELL: 14 P-0616. This hasto do withthe patient
15 A. Not- 15 letter and the NLMA in the fall of ’ 05.
16 COFFEY, Q.C. 16 MS. BONNELL:
17 Q. Notlike Dr. Banerjee set it out. 17 A. Yes
18 MS. BONNELL: 18 COFFEY, QC::
19 A. No. 19 Q. Thisisthise-mail of October 4, 2005, 2:59
20 COFFEY, Q.C. 20 p.m. and thisindicated an e-mail you drafted
21 Q. When did the group last meet before September |21 potentialy for Dr. Williams' endorsement.
22 30th, 2005, doyou know? Mr. Simmons was |22 MS BONNELL:
23 asking you about, you know, the phone call 23 A. Uh-hm.
24 that you received that day and what was done. 24 COFFEY,Q.C.
25 Y ou made areferenceto, in the context, the 25 Q. And]I think you, in responding to Ms. Newbury,
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1 group and 1I'm just wondering do you recall 1 she asked you some questions about it that it
2 when it was that the group had last met? This 2 had not actually been used, well if we look,
3 wasin the context of Ms. Predham and you 3 please, at exhibit P-0626? Now thisisan e-
4 looking at that letter again. 4 mail of yourself, October 6th, two days | ater,
5 MS. BONNELL: 5 11:20 am. to Dr. Williams and others. It's
6 A. Uh-hm. 6 forwarding the letter from Dr. Williamsre:
7 COFFEY, Q.C.: 7 screening; in fact, even internaly your
8 Q. I'mjust tryingto get some sensefor the 8 organization -
9 Commissioner when the group last met. 9 MS. BONNELL:
10 MS. BONNELL: 10 A. | apologize.
11 A. ldon't recall there being any meetings in 11 COFFEY, Q.C..
12 September. | would probably have been August |12 Q. No, no, and | appreciate that, you're not
13 12th or 10th or whenever. 13 aone, by far, on that, okay.
14 COFFEY, QC. 14 MS. BONNELL:
15 Q. Before the August 15th meeting with the 15 A. | apologize, it was posted, yes.
16 Minister? Therewas a meeting with the 16 COFFEY, Q.C.:
17 Minister on August 15th. 17 Q. Itwas actually posted as Lynn Barter had
18 MS. BONNELL: 18 advised you on that same day at 11:05 am. and
19 A. ldidn't attend - 19 the actual letter, looking at it on page two
20 COFFEY, Q.C. 20 of this letter--page two of the exhibit, the
21 Q. Youdidn't attend that ma am, no, you didn’t, 21 letter itself, whenyou look at the fourth
22 but it was around the time that you did that 22 last paragraph, it says "From the results that
23 August 12th pros conslist - 23 we have retested thus far, we are anticipating
24 MS.BONNELL: 24 that less than 10 percent of all breast cancer
25 A. Consthing, yes. 25 patientswill convert from anegativeto a
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1 positive and may experience a change or 1 MS.BONNELL:
2 addition to their cancer therapy.” 2 A. Andl don't know if, | think Deborah would
3 MS. BONNELL: 3 have done that and | don’t know she would have
4 A Uh-hm. 4 even spoken to areporter because sometimes
5 COFFEY, Q.C.: 5 information is posted on the website and you
6 Q. Andif you canlook back, please, that'sthe 6 can--and thereisanindividual, well | guess
7 one that apparently went up on the NLMA 7 he’' s areporter, but he's an individual who is
8 website, look back at P-0616, if you look at 8 responsible for posting information on the web
9 the corresponding part of that letter, there 9 and that contact may have been made directly

10 are a couple of words changed in the beginning 10 with that individual, I’ m not sure.

1 of the letter, but when we look down at that 11 COFFEY, Q.C.:

12 same paragraph, the fourth last paragraph, "We |12 Q. Okay. You, as well in aresponse to a

13 seefrom theresults that we have retested 13 question indicated that, | believe your words

14 thus far, we are anticipating that less than 14 were to the effect "there are so many issues

15 10 percent of all breast cancer patients will 15 that one can deal with at any one point in

16 convert from a negative to a positive and may 16 time from an organization’ s perspective'?

17 experience a changeor addition to their 17 MS. BONNELL:

18 cancer therapy." 18 A. Yes

19 MS. BONNELL: 19 COFFEY, Q.C.

20 A. Uh-hm. 20 Q. |takeit that’sissuesinvolving sort of bad

21 COFFEY, Q.C. 21 NEews issues?

22 Q. Sothat that apparently was, at least as of 22 MS.BONNELL:

23 October 4th, the letter that you had drafted 23 A. No, not necessarily.

24 for Dr. Williams? 24 COFFEY, Q.C.:

25 MS. BONNELL: 25 Q. Incommenting on it, you did refer to, what

Page 122 Page 124

1 A. | apologize. 1 can only be seen asnegative issues, the
2 COFFEY, Q.C: 2 Turner report, Markenstein’s Turner report and
3 Q That's fine it's just a point of 3 others, that you -
4 clarification. Y ou were also asked a question 4 MS. BONNELL:
5 concerning inaccuraciesin media coveragein 5 A. Those happened to be big news stories. |
6 October of '05 and you were asked whether 6 mean, the pharmacy issue wasn't necessarily a
7 reporters were contacted to correct such 7 negative one. It began of, you know, in that
8 inadequacies or inaccuracies, I'm sorry. Do 8 sort of away, butit's about capacity, |
9 you recall what reportersin October of 05 9 think, and perhapsisthe better word to use

10 you or your department contacted? 10 than--and | certainly struggled with capacity

11 MS. BONNELL: 11 issues. | don’t think in the last three years

12 A. About an inaccuracy? 12 I’ve worked less than 50 or 60 hours a week,

13 COFFEY, Q.C.: 13 every week, you know. It just can’t be done.

14 Q. Yes 14 COFFEY, QC.:

15 MS. BONNELL: 15 Q. Andif I could, Commissioner, and thisisjust

16 A. Theonly inaccuracy that we corrected was one 16 for point of--well three different exhibits.

17 that was on the cBC website in my 17 In my examination of Ms. Bonnell, we did refer

18 recollection. 18 to them, but I'd liketo just identify them

19 COFFEY, Q.C.: 19 for your own purposes and counsel’ s purposes.

20 Q. Okay, that’sthe one we looked at, one of the 20 Exhibit P-1211 and | apologize, Ms. Bonnell, |

21 e-mails here when | was asking you about - 21 should have had them brought up when you asked

22 MS. BONNELL: 22 about them inthefirst place, | won't ask

23 A Yes 23 you--just to have you identify them. P-1211

24 COFFEY, Q.C. 24 please? This is a May 7th '07 media

25 Q. Okay. 25 statistics form, thiswould be the date, the
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1 contact datefor Mark Quinninvolving the 1 Q. Thank you, Registrar. If wecould havethe
2 court documents, | think you did refer to your 2 exhibit -
3 conversation with Mr. Quinn and what happened | 3 THE COMMISSIONER:
4 asaresult. 4 Q. Sothe number againis P-1565? All right,
5 MS. BONNELL: 5 entered.
6 A. Yes 6 EXHIBIT ENTERED AND MARKED P-1565
7 COFFEY, Q.C.: 7 COFFEY,Q.C.
8 Q. Thisistheform of that day. 8 Q. Thank you, Commissioner. Now before we break,
9 MS.BONNELL: 9 | have no further questions for Ms. Bonnell.
10 A. Yes. 10 | have a comment, though, to the Commissioner,
11 COFFEY, Q.C. 11 if | could.
12 Q. Andaswell if wecould, P-1212? And thisis 12 THE COMMISSIONER:
13 aform dated May 14th, 2007 involving Heather {13 Q. About other business?
14 Barrett of The Current, cBC Radio, The 14 COFFEY, QC::
15 Current, and this isagain your record that 15 Q. Yes
16 day of your dealings with her. 16 THE COMMISSIONER:
17 MS. BONNELL: 17 Q. Allright. Thank you, Ms. Bonnell very much.
18 A. Yes. 18 Asl’vesaid it to other witnesses, we really
19 COFFEY, Q.C. 19 do need to get the perspective of a lot of
20 Q. Okay, and finaly, Commissioner, thereisan 20 people on thisissue and see how events
21 exhibit, it hasn’t been entered, but for the 21 unfolded from a number of different
22 sake of completeness, it's Ms. Bonnell’s 22 perspectives before | can even attempt to put
23 redacted calender and it’ s exhibit P-1565. 23 it together and | very much thank you for your
24 THE COMMISSIONER: 24 contribution to this process.
25 Q. Andthat’sredacted by us? 25 MS.BONNELL:
Page 126 Page 128
1 COFFEY, Q.C. 1 A. Thank you very much.
2 Q. Wdl- 2 THE COMMISSIONER:
3 MR. SIMMONS: 3 Q. Thank you. Now, Mr. Coffey?
4 Q. By agreement. 4 COFFEY, Q.C.
5 THE COMMISSIONER: 5 Q. Yes, Commissioner, I'm going to ask,
6 Q. By agreement. 6 Commissioner, that we adjourn until 2:00 at
7 COFFEY, Q.C.: 7 which point we would begin the evidence of Dr.
8 Q. | don't know by agreement, but who physically 8 Ejeckam. Heis, of course, had travelled from
9 did the - 9 outside the country. | understand that he has
10 THE COMMISSIONER: 10 met with his counsel yesterday and | gather
11 Q. But we don'twant a continuing redaction 11 again this morning, and -
12 problem. 12 THE COMMISSIONER:
13 COFFEY, Q.C.: 13 Q. Sol presume counsel and Dr. Ejeckam agreed to
14 Q. Okay, | will check that Commissioner andwe'll |14 this change in scheduling?
15 - 15 COFFEY, Q.C.:
16 THE COMMISSIONER: 16 Q. Yes, wehaveand I've advised counsel--he was
17 Q. Wedl why don't we just double check that 17 anticipated to be here tomorrow at 9:30
18 before - 18 anyway. |’'ve advised counsel inthe room
19 MR. SIMMONS: 19 earlier thismorning that that was going to
20 Q. We marked them with opaque--with transparent |20 happen.
21 markings, so if they’re now opaque, it means 21 THE COMMISSIONER:
22 they’ ve been done here. 22 Q. Allright.
23 THE COMMISSIONER: 23 COFFEY, Q.C.
24 Q. We have done our own redaction. 24 Q. Soif we could begin, and rather than start a
25 COFFEY, Q.C.: 25 witness now -
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1 THE COMMISSIONER: 1 THE COMMISSIONER:
2 Q. Andthen havetointerrupt. 2 Q. Soarethere anumber that have to be entered?
3 COFFEY, QC. 3 COFFEY, Q.C.
4 Q. Yes, that wasthe- 4 . | apologize, yes, again, I'm ahead of myself.
5 THE COMMISSIONER: 5 If | could please, Commissioner, if | could
6 Q. Allrightthen, we'll adjourn until 2:00. 6 have entered the following exhibits, |
7 COFFEY,QC: 7 understand 1570 through 1603.
8 Q. Thank you, Commissioner. 8 THE COMMISSIONER:
9 (ADJOURNED FOR LUNCH) 9 Q. Allright then, entered.
10 THE COMMISSIONER: 10 EXHIBITSENTERED AND MARKED P-1570 THROUGH TO P-1603
11 Q. Thank you. Please be seated. Mr. Coffey. 11 COFFEY, Q.C:
12 COFFEY, QC:: 12 Q. Thank you. Now, Doctor, if we could, please
13 Q. Thenext witness, Commissioner, is Gershon 13 Registrar, bring up exhibit 1601? Thank you.
14 Ejeckam, Dr. Ejeckam. 14 Doctor, thisisyour curriculum vitae, Doctor,
15 MR. GERSHON EJECKAM (SWORN) EXAMINATION BY BERNARD 15 aswell you do have, of course, a paper copy
16 COFFEY, QC. 16 available to you, and as well you will see at
17 DR.EJECKAM: 17 times that the exhibitswill comeup onthe
18 A. My nameis Gershon Chukwuemeka Ejeckam. G-E- 18 screen in front of you. If you need to refer
19 R-SH-O-N C-H-U-K-W-U-E-M-E-K-A. The last 19 toit, | haveit there for you, but what | am
20 name, E-JE-C-K-A-M. 20 going to ask you is if you can give, perhaps,
21 COFFEY,Q.C. 21 the Commissioner an overview of your
22 Q. Thank you, Commissioner. Good afternoon, Dr. 22 educational and professional background.
23 Ejeckam. Commissioner, just at the outside | 23 DR. EJECKAM:
24 wanted to say, | wanted to thank Dr. Ejeckam 24  A. Thank you, Commission. | attended the
25 for having come from Africa, ashe's come 25 elementary school in Nigeriaand after | did
Page 130 Page 132
1 quite adistance to testify. Myself and Ms. 1 my high school and went to University of
2 Chaytor have had the opportunity viatelephone 2 Ibadan, that was one of the, | will say best
3 to interview him some time ago, but because of 3 medical schoolsin Africaat that time, and
4 travel arrangements and his own schedule, it 4 after my internshipin 1972 to’'73, then|
5 was convenient to have himtestify at this 5 came down to Canada, cameup to Canada in
6 point in time, and he, of course, is a 6 Ottawa where | did my pathologic training. |
7 physician and a pathologist and will bethe 7 did my anatomic pathology training in Ottawa
8 first pathologist testifying before you. 8 and at theend of my training, | passed my
9 There will, of course, be subsequently a 9 examsand | had afellow of Royal College of
10 significant amount of pathology evidence which |10 Physicians of Canadaand | am amember of
11 will come and laboratory evidence which will 11 Roya College of Pathology, U.K. and diplomat
12 come from other witnesses, so Dr. Ejeckam 12 of American Board of Pathology, | did do the
13 will, in that sense, be somewhat testifying 13 exams and passed all those exams. Then after
14 out of turn, as it were, but we did want to 14 that, | went back to Nigeriato start work in
15 take advantage of his recollection of past 15 the--teaching in the university of Nigeria
16 events and his expertise and | gather in 16 there.
17 particular to acertain extent interms of 17 COFFEY, Q.C.:
18 IHC. 18 Q. Go ahead, Doctor, from there?
19 THE COMMISSIONER: 19 DR. EJECKAM:
20 Q. Allright. 20 A. Fromthere | spent about 20 months, Enugu,
21 COFFEY, Q.C. 21 that’ s University of Nigeria Teaching Hospital
22 Q. Doctor, | understand, Doctor--1 want to thank 22 and then | got invited to cometo St. John's
23 you for providing your curriculum vitae. 23 by Professor Kwan. | met Professor Kwan the
24 Registrar, please, if we could look at exhibit 24 first time, he was aprofessor at McGill
25 1601. 25 University in Montreal. | spent some time
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1 doing some research with him on 1 DR. EJECKAM:
2 immunoflorescense and heinvited me, | came 2 A. Yes
3 for an interview and | was selected, so | 3 COFFEY, Q.C.:
4 started as an assistant professor of pathology 4 Q. Andrelating to pathology, pathology related
5 at Memorial University. And | was doing my 5 matters and other aspects of medicine
6 pathology practiceat Grace Hospital, now 6 throughout your career?
7 closed. | spent roughly three years and 7 DR.EJECKAM:
8 returned to Nigeriain 1983 and went back to 8 A. Yes
9 the university that | left, University of 9 COFFEY, Q.C::
10 Nigeria, and | was there for awhile and later 10 Q. Okay, Doctor, in terms of immunohistochemistry
11 on, about 1989, | moved to Doha, the capital 11 or histochemistry and in particular
12 of Qatar inthemiddle east and | spent 13 12 immunohistochemistry, have you had
13 years there, working as an anatomic 13 professional experiencein that regard?
14 pathologist and held several positions within 14 DR. EJECKAM:
15 the department. And then, year 2002, | came 15 A. Yes
16 back to St. John's and was re-hired as 16 COFFEY, Q.C.
17 clinical associate professor of pathology at 17 Q. Couldyou tell the Commissioner then about how
18 Memorial and then as staff pathologist at 18 you got involved in it and what that
19 Health Sciences, General Hospital, and | 19 experienceis?
20 remained there until | retired and went back 20 DR. EJECKAM:
21 to Nigeriain year 2006. 21 A. Madam Commissioner, | got involved with
22 COFFEY,Q.C: 22 immunohistochemistry quite early, | came in
23 Q. And, Doctor, what are you doing--what have you 23 from my residency, then it was
24 been doing since 20067 24 immunoflorescense that was being done and just
25 DR. EJECKAM: 25 simpleinterest. Inour residency you had a
Page 134 Page 136
1 A. | gotinvolved withtrying to helpa new 1 choice of having an elective and | spent one
2 medical school, University of Enugu State 2 month elective in immunology |aboratory that
3 University of Science and Technology, Medical 3 was based in civic hospital in Ottawa and then
4 School, so I’'m the chief pathologist and head 4 from then on, when | finished my training,
5 of clinical laboratories. So | teach, 5 even during the training, | tried to at any
6 basically, | teach medical students. 6 time there was a conference who had college of
7 COFFEY, Q.C.: 7 American Pathology Conference, it’'s called
8 Q. Even today, you're till teaching medical 8 CAP, then IAP, International Academy of
9 students. 9 Pathology, then AscP, American Society of
10 DR. EJECKAM: 10 Clinical Pathology and then those were the
11  A. Yeah 11 main conferences, amongst other things that |
12 COFFEY, Q.C.: 12 entered from the same--1 always tried to enter
13 Q. Now, Doctor, | understand that in preparing to 13 for anything that had to do with immunological
14 come hereto testify that you've prepared a 14 things, so immunochemistry. | had no
15 short dide presentation on basic 15 florescence at that time. So | developed the
16 immunohistochemistry. Before | have you take |16 interest and carried on that and when |
17 us through that, looking at your cv, okay, and 17 finished and went to Doha, in fact, before
18 if we could, please, Registrar, page 9. 18 then, one of my papers, one of my good papers
19 Doctor, I'm not going to take you through it 19 in CASA (phonetic) wasthe work | did with
20 in detail, but | gather, Doctor, beginning at 20 Professor Kwan that was published in casa,
21 page 9 of your resume through 10, through 11, 21 that was immunoflorescense then because
22 through 12, and 13 and 14 and into page 15 of 22 immunochemistry wasn't hardly in use, but it
23 the exhibit, which is page 14 of your resume, 23 had the same principle. Then, of course, |
24 that you have published a number of articles, 24 continued with that and | wrote a number of
25 authored and co-authored a number of articles. 25 papers, immunoflorescense, immunochemistry

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 133 - Page 136




June 3, 2008 Multi-Page™ Inquiry on Hor mone Receptor Testing
Page 137 Page 139
1 later on and then | continued with my 1 pathologist, but | was head of anatomic
2 interest, attending conferences in 2 pathology division.
3 immunohistochemistry. But when | got into 3 COFFEY, Q.C.
4 Doha, that’ s an opportunity because they had-- 4 Q. Andaspart of your dutiesin that regard, the
5 initially had asmall corner wherewe were 5 IHC procedures were within your area of
6 doing it, but wefound that it was not 6 responsibility.
7 particularly good enough, so we created a good 7 DR. EJECKAM:
8 atmosphere, had a separate room and we had 8 A Yes
9 proper equipment, whereasit wasDAKO part 9 COFFEY, Q.C.:
10 equipment and we developed a good 10 Q. And so | understand you got a separate
11 immunohistochemistry and ashead of anatomic |11 facility or a portion of afacility devoted to
12 pathology, that department was under my 12 IHC, particular technologists devoted to it.
13 supervision. And so my interest in this 13 DR. EJECKAM:
14 subject grew and during that time, | was 14 A Yes
15 developing the subject, | sent some of my 15 COFFEY, Q.C.:
16 technologists to go to Floridato observe 16 Q. Andyou arranged for education, for example of
17 whereagood immunohistochemistry laboratory |17 them in the United States, in Florida.
18 is. | did that because for Dr. Nadji, whom | 18 DR. EJECKAM:
19 attended some of his conferences, was in 19 A. Yes
20 Florida and he was a good immunohistochemist 20 COFFEY, Q.C.:
21 then and some of my staff went over there, 21 Q. Okay. And then over time, asthe 90's went
22 spent, | think two of them went to spend one 22 on, you devel oped, from your perspective what
23 month each and that helped themto seethe 23 kind of quality lab did you develop?
24 scope where a big laboratory and how it’'s 24 DR.EJECKAM:
25 done. Sowe developed agood laboratory anda |25 A. Wedeveloped avery good laboratory because
Page 138 Page 140
1 good diagnostic (unintelligible) there and of 1 having identified a structure and got
2 course, when | came over - 2 equipment in, we trained our staff and in
3 COFFEY, Q.C: 3 fact, we also encouraged them to go for
4 Q. Sothiswasin Qatar. 4 conferences, so we worked hard on that and
5 DR. EJECKAM: 5 over aperiod, we developed a good laboratory
6 A. InQatar. 6 andwe aso wereregistered with the cap,
7 COFFEY, Q.C.: 7 College of American Pathologists for a
8 Q. Inyour areaof timethere. 8 standard of quality assurance. Later onwe
9 DR. EJECKAM: 9 also hooked up with the British one, but the
10 A. Yes. 10 first was the cap, so we had a kind of quality
11 COFFEY, Q.C.: 11 assurance going onand my supervisor, my
12 Q. Sowhenyou went to Qatar, | takeit, when you 12 technical supervisor encouraged hard to work
13 arrived there, do | understand you correctly 13 hard and she--we developed a manual for
14 that immunohistochemistry was not really 14 immunohistochemistry and also a manual for the
15 devel oped within the laboratory - 15 anatomic pathology generaly, quality
16 DR. EJECKAM: 16 assurance manual.
17 A. Yeah, itwasn't fully developed. 17 COFFEY, Q.C.
18 COFFEY, Q.C. 18 Q. Withinyour own--for your facility.
19 Q. Fully developed within the lab there. 19 DR. EJECKAM:
20 DR. EJECKAM: 20 A. Yes.
21 A. Yeah, it was being done, but it wasn't, we had 21 COFFEY,QC:
22 to--1 had to take part in ensuring the overall 22 Q. And, Doctor, and you say eventually when the
23 development there, myself and Professor--Dr. 23 British or the United Kingdom, UKNEQAS program
24 Atalla (phonetic) who was the chairman of the 24 stated it, you became part of that as well?
25 department, but incidentally also an anatomic 25 DR. EJECKAM:
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1 A. Yeah, but that wasthetail end, | was about 1 out, we wantto target certain molecules
2 leaving by the time they hooked onto it, but | 2 within cells. Now those molecules, we can
3 participated in encouraging them to hook up to 3 not--if you have a tumor that has some
4 that because seemed to have a fairly better 4 moleculesin them, | may not be ableto tell
5 program than the CAP one. 5 what it is, but if | can pick up amolecule
6 COFFEY, Q.C.: 6 there and devel op antibody to it, then | might
7 Q. So, Doctor, if | could then, please, if we 7 then be able to combine that antibody to that
8 could bring up exhibit P-1603? Now thisis 8 site and then look at it under a microscope,

9 just, of course the title page, "Basic 9 then| can now tell, oh, that'swhat isin
10 Immunohistochemistry, IHC". If we could go 10 there, and each cell has its own
11 to, please, to page 2, Registrar. Now I'm 11 peculiarities. Sowhen | pick acell that is
12 going to ask you then to take us through this, 12 from the skin, there are some peculiarities
13 Doctor, and you can, of course, expand upon it 13 there that if 1 use it, 1 will develop
14 asyou seefit. You go ahead, sir. 14 antibodies that will tag onto that and tell me
15 DR. EJECKAM: 15 it'sfrom the skin. If | take some molecules
16 A. Thefirst dide hasthree lineson it, three 16 from the liver, and produce antibodies, it
17 sentences, "IHC, Immunohistochemistry 17 will tag onto it and | will know that thisis
18 harnesses, the immunological mechanism in 18 from--because the way you combine that
19 human beingsin cold virus." What happensis 19 antibody produced will combine with the
20 weal have cold one time or the other and 20 antigen that made it to be produced. It’s not
21 thisisdue to viruses. Now when thevirus 21 going to combine with some, you have
22 enters our body, it causesdisease, but the 22 background problem, okay, so when this
23 body will recognizethe virusasa foreign 23 combination takes place, it tellsyou that
24 material. Now those whomwe call immune |24 that antigen or that foreign stuff that had
25 competent, that’ s people whose immune system |25 been injected, has excited the production of
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1 is okay, asopposed to, let's say, Aids 1 the antibody. So thisis exactly what we do

2 patients whose immune systemis depressed, 2 in the immunochemistry--my people, the

3 will mount defence against that virus and the 3 companies take cellsfrom different parts of
4 process of defending themselves, the body will 4 the body andinjectit inmice or rabbits,

5 not devel op antibodies against those viruses. 5 because we have to make sure that moleculesis

6 Now, the antibody is not developed against the 6 injected in adifferent speciesof animal,

7 wholevirus, there are molecules within that 7 which will recognizethat asforeign, that’s

8 viruswill call antigens sites where the, that 8 important. If you recognize that as foreign,

9 will excite the production of antibody. Now 9 then to mount adefence against it and that
10 these antibodies would then combine with the 10 defence isproducing antibodies. So when
11 virus at the sites, through complex processes 11 injected in rabbit or mice, antibodies are
12 wekill thevirus and that istheway the 12 produced.

13 body’ s defence mechanism goes, and the cells 13 COFFEY, Q.C.:

14 that are responsible for providing these 14 Q. Go ahead, Doctor, I'll show you right here, do
15 antibodies are lymphoid cells, lymphocytes and 15 you see that?

16 plasmacells, but we'll call them lymphoid 16 DR. EJECKAM:

17 cells. So the antibodies are manufactured as 17 A. Okay, okay. Theantibodies will be produced
18 in the last line there, they are biologically 18 and these antibodies will be combining

19 manufactured by these cells totarget the 19 specificaly with those antigens. So what

20 foreign object that hasthe virus, whichis 20 we' ve done now iswe' ve taken amolecule from
21 theforeign object withinus. So our body 21 human beings, injected it in mice, it will

22 that way isableto defend itself. Now what 22 produce antibodies. So now immunochemistry,
23 has happened that the immunochemistry hasnow |23 what we now do iswe havethis antibodies
24 used the same principle, because what we try 24 marketed so that if I’'m looking for atumor

25 to do in immunochemistry that we want to find 25 from the skin or liver and if | get antibody
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1 against liver cell, | can then react it to the 1 this, if you try to do the stain to show those
2 tumor. Andif | do, if it attaches onto it, 2 antibodies antigen sitesthat early, because
3 then | will know that tumor is from liver. 3 of formalin fixation, you may have destroyed
4 Now, the processdoesn’'t end there because 4 some of those sites or it may have been masked
5 that reaction you cannot see it, visuaize it 5 by reaction. So when what you call antigen
6 at thefirst stage, then you have to go 6 retrieval isto put the sections and heat it
7 further to amplify that. Now, just back to 7 up, there are many methods, either you boil
8 what you're saying, this isvaluableto do 8 them up in pressure cooker or use microwave,
9 with estrogen receptors here, that in breasts, 9 different methodsin different |aboratories.
10 the sametype of moleculesin the breast 10 What you are trying to do isto unmask those
11 cells, when we start them, weinject themin 11 sites, those moleculesthat were used to
12 rabbit, we get antibodies against estrogen and 12 produce antibodies. So onceyou unmask it,
13 progesterone. So when we get those antibodies 13 then the antibodies that you using now will
14 in the rabbit tumor that we havein thelab, 14 combine with it.
15 then we try to react that and see whether 15 Now, after the combination you need to
16 there is presence of estrogen or progesterone 16 now visualize it. The reaction has taken
17 receptor on that tumor becauseif they are 17 place. Soin thisdiagram here, theflat area
18 there, that antibody produced will then 18 whereyou have the small, small squares or
19 combine with it. Then after the combination, 19 triangles--squares, those are the sites of the
20 then you need to highlight so they can see 20 antigen on the tissue. Now, the other figure
21 that. 21 ontop of itistheantibody. The antibody
22 Now, because you fix the tissues in 22 has two light chains and two heavy chains, but
23 formalin, normally if you get the tissue 23 we'll not go into that.
24 fresh, if you don't fix it, the cell membrane, 24 Now, in our reaction we get an antibody,
25 because every cell had a cell membrane, once 25 we'll call it the primary antibody and put it
Page 146 Page 148
1 you takeit from the body, the mechanism 1 on thetissue so it will react with the
2 keeping that cell membrane intact while in the 2 antigen, but you will still not be able to see
3 body would be removed, and if you don’t fix 3 it. Thenyou go to the next stage where you
4 it, the enzymes will elute out and destroy the 4 now add a second antibody. Now, in the first
5 cell. Sowe fixitinformalin. Now, this 5 stage you can try to see by using adye, but
6 fixation in formalin sort of binds the protein 6 because it’ s limited, then what you see may be
7 and sort of marks the sites where these 7 aso limited, so we expand it by using
8 antigens are. 8 secondary antibody. And secondary antibody
9 So we go through the process of 9 will now contain material that will help usto
10 processing thetissue and after we finish 10 visualize thisreaction. So that issecond
11 processing tissue, we use the number dyewe 11 stage.
12 usefor staining histology, we call it HNE 12 Then you go to the next stage after the,
13 hematoxylin and eosin. Hematoxylin will stain 13 everything has done, the reaction has been
14 the nucleus and eosin will stain the cell 14 done, then you want to visualizeit. This
15 cytoplasm. Now, when you then look at those 15 shows the antigen, antibody reaction already
16 slides and pick the best one, that best one 16 done there with the two antibodies there, but
17 will contain thetumor that you want to 17 you cannot seeit. Then all thisAvidin, the
18 examine, it should also contain no more tissue 18 one in green on top of there and the
19 asaninternal control for you. Then that, 19 biotinylated peroxidase, theonein thered
20 when you choose it, then you ask the 20 and blue, they need to combine to this
21 technologist to pick the block from which that 21 antibody for usto seeit. So the next stage
22 particular slide was produced to do the 22 iswhen this reaction goeson, you see what
23 immunohistochemistry. And so what they would |23 has happened, it has combined and istightly
24 dois to cut sections and do what you call 24 attached to it. You still won’t be ableto
25 antibody retrieval, and the reason for thisis 25 seeit under microscope because you need a
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1 dye. So what you, what DAB,it's called 1 undifferentiated carcinoma, you then say
2 diaminobenzidine, thisis a compound that when 2 lymphoma.
3 you react it with hydrogen peroxide and this 3 Then of course you go further to classify
4 complex, it will turn brown. So what’'s 4 the lymphoma, isit a B-cell lymphomaor aT-
5 happened that at this stage, then you get the 5 cell lymphoma because the treatment the
6 brown colour that we see in 6 oncologist will use will depend on what type.
7 immunohistochemistry. Now, the brown colour 7 And there are also molecules in these
8 hasto be properly interpreted because this 8 lymphomas, lymphoid cells that are being used
9 antigen we're talking about the molecule of 9 to produce antibodies. So for B-cell
10 taking (unintelligible) antibody can be in 10 lymphomas will have antibodies like cD2o,
11 three different places. It can beon the 11 CD19, these are specificfor B cells. For T
12 nuclear material, so certain antibodies, 12 cellsyou have D3, so, or CD5. SO you use
13 certain like estrogen and progesterone, the 13 this panel againtotell the oncologist that
14 staining will be inside the nucleus. If there 14 this tumor is alymphoma and then give to them
15 isany staining in the cytoplasm, that is not 15 then, depending on if it's large or small or
16 apositive reaction. Now, some other tissues 16 what type, and | say B-cell lymphoma because
17 will be cytoplasmic, withinthe cytoplasm. 17 the treatment will be different if you said a
18 The nucleuswill befree, the cell membrane 18 T-cell lymphoma.
19 will befree and thereaction within the 19 Then we look for original invasion of
20 cytoplasm. Thethird point will be membranous |20 cancerous cells. Example, if someone hasa
21 like leukocytic common antigen which weuseto |21 tumor on hisskinand | look at it and it’s an
22 identify lymphoid cells, it stains only the 22 a petalia (phonetic) tumor and it's not
23 membrane. Soif it's staining the cytoplasm 23 arising from the skin, then we need to find
24 when it is supposed to be staining membrane, 24 the primary. And the way it looks on the HNE,
25 then that’s not an expected reaction. So this 25 because that’ s the first thing you got to look
Page 150 Page 152
1 isbasically the, what we need to, what you 1 at, the HNE will be the first thing you look
2 do. 2 at, the way it looks will make you now
3 Now, what is the use of 3 determine which panel to use. Thenifit'sa
4 immunohistochemistry? I'velisted here one, 4 petalia, it could be coming from the prostate,
5 the differentiation of tumors. Why? 5 ifitsaman. If it's awoman, it could be
6 Sometimesyou get abiopsy that has small 6 coming from the ovary, could be coming from
7 tumors init, call it small orlike cdll 7 the endometrium, it could be coming from the
8 tumors. Under amicroscope you cannot tell 8 cervix, it could be coming from liver, if it's
9 whether it's coming from lymphoid origin or 9 either sex. So, what you do now from the way
10 from a particular origin or from stromal 10 it looks on HNE, then you review the panel to
11 origin, that’s connective tissue origin. 11 see what antibody that will react with this
12 Thereis malignant, al right, but treatment 12 antigeninside thecells. And when you do
13 would be different depending on what you call 13 that, you may end up saying, oh thistumor in
14 it. So for differentiation what they use 14 the skin here came from the lungs, came from
15 antibodies produced against a particular 15 the prostate.  So, the oncologist will know
16 molecule, lymphoid molecule, then stromal 16 that they’ re dealing with a metastatic tumor.
17 molecul e because you should have apandl, it's 17 That is not the primary tumor inthe skin
18 not just doing one. Then that panel outside 18 because if it was a primary tumor on the skin,
19 the staining, then you look at it and it tells 19 the treatment is a lot easier, they just
20 you, oh, that tumor isof lymphoid origin, 20 exciseit or doa (unintelligible) whatever
21 then leukocyte common antigen will be 21 they wish todo. Butitis metastatic, he
22 positive. A particular antigen like 22 needs to know that the tumor has | ft the site
23 cytokeratin will be negative.  The 23 of origin and spread. And for it to go to the
24 (unintelligible) for stromal will be negative. 24 skin from theliver or prostate, it has
25 So you now have adiagnosis instead of saying 25 travelled some distance.
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1 So, the immunohistochemistry is useful in 1 COFFEY, Q.C.:
2 thisarea and then, of course, down to the 2 Q. Intermsof, for example, in your periodin
3 problem we have, the diagnostic and prognostic 3 Qatar.
4 proteins of ER/PR. S0, the antibodies 4 DR. EJECKAM:
5 reaction will help in telling the oncologists, 5 A. Yeah
6 treatment modalities. Asin breast, if you 6 COFFEY, Q.C.:
7 have abreast tumor, we go through the same 7 Q. Whichwould be effectively the 1990s?
8 process, cut sections, process it, pick a 8 DR. EJECKAM:
9 section, go through the process|’ve just 9 A. Yeah
10 described and then use antibodies to estrogen 10 COFFEY, Q.C.:
11 and progesterone. Now, if it is positive and 11 Q. Before the 1990sand just afterward, but
12 there' sanuclear stain, you have to know it's 12 effectively in your case throughout the 1990s,
13 anuclear stain--sorry, a cytoplasm stain, if 13 this approach to usage of IHC, was that, in
14 it's positive then, you will report that this 14 effect, within your hospital at the time?
15 is positive. Now, the reporting system will 15 DR. EJECKAM:
16 probably go into that later, because thereis 16 A. | mean, the immunohistochemistry?
17 not--you know, it’s not completely agreed on 17 COFFEY, Q.C.:
18 what the cut off line is, but if it's 18 Q. Yes, thisapproach.
19 positive--and what does it tell to the 19 DR. EJECKAM:
20 oncologist? It tells the oncologist that this 20 A. Yes
21 tumor isestrogen positive, therefore, he 21 COFFEY, Q.C.
22 could use anti-estrogen to treat the patient. 22 Q. Okay.
23 If it’s negative, he or she may not waste the 23 DR. EJECKAM:
24 timeto givethistherapy. Having say that, 24  A. That'swhat we used, that’s what we used.
25 we know that 10 percent, about, of positive 25 COFFEY, Q.C.
Page 154 Page 156
1 cases do not respond to anti-estrogen 1 Q. Now, Doctor, again, to help put thisin some
2 treatment, and 10 percent of tumorsthat are 2 perspective for the Commissioner, | takeit
3 negatives will respond. So, it'saquestion 3 when you began, as you say, it was
4 of putting everything on balance. So, | think 4 immunoflorescense?
5 that will summarize the use a what 5 DR. EJECKAM:
6 immunohistochemistry stands for and where we 6 A. Yes
7 useit. Thank you. 7 COFFEY, Q.C.:
8 COFFEY, Q.C.: 8 Q. Wasthe precursor at thetimeto IHC?
9 Q. Now, Doctor--no, thank you, Doctor. Could you 9 DR. EJECKAM:
10 tell us, please, what you've just described 10 A. Yes
11 here, at what stagein your training or by 11 COFFEY,Q.C:
12 what stage inyour training would you have 12 Q. When you first got involved in IHC,
13 come to the understanding you just gave us? 13 approximately how many stains would there have
14 DR. EJECKAM: 14 been available when you first got involved?
15 A. Wadl, it cameonlong over aperiod of time. 15 DR. EJECKAM:
16 There' s no particular point where you can say, 16  A. Oh, very few, very few, probably cytokeratin,
17 here’ve got it, butthis wasbeing done 17 S100 and very few of them.
18 aong the line and | was doing 18 COFFEY,Q.C:
19 immunoflorescense before. And the processis 19 Q. Veryfew.
20 the samething. But asyou doit, you then 20 DR. EJECKAM:
21 look at--1 mean, with years of experience then 21 A. But now probably, depending on how much money
22 you will be able to gather some more 22 the laboratory has, some up to 150, some 200
23 information. | mean, it's aquestion of how 23 antibodiesin the market now. So it depends
24 much time you have been with it and how much 24 on the practice in the laboratory.
25 you’ ve been doing, working on it. 25 COFFEY, Q.C:
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1 Q. Soin theearly days therewould have been 1 amount of money to do it?
2 certainly lessthan a dozen? 2 DR. EJECKAM:
3 DR. EJECKAM: 3 A. Yes. Theprocessworksthisway, whatever you
4 A Yeah 4 needed and you requested for it, you will be
5 COFFEY, Q.C.: 5 required to justify that. If you justify it
6 Q. Inthevery early days? 6 that this is for patient care and of
7 DR. EJECKAM: 7 diagnostic use, most of the times the budget
8 A Yes 8 committee will approve that and within three
9 COFFEY, Q.C. 9 months, six months, they will send out for
10 Q. Andnow it's150, 160 and rising, | takeit? 10 tender to procure that for you.
11 DR. EJECKAM: 11 COFFEY, Q.C.
12 A. Yeah 12 Q. Now, Doctor, when you were here, and | gather
13 COFFEY, Q.C. 13 you were here in the 19--between about 1980
14 Q. Couldyou tell the Commissioner, please, again 14 and ' 83?
15 with your experience, during what period the 15 DR. EJECKAM:
16 number of stains that have come onto the 16 A. Yes
17 market, has it come faster and faster astime 17 COFFEY, Q.C.
18 has gone on? And if so, what period saw the 18 Q. InSt John's, or a St. Clare's.
19 greatest develop? 19 DR. EJECKAM:
20 DR. EJECKAM: 20 A. Grace Hospital.
21 A. | wouldsay '80s, late’ 70s, early '80s, alot 21 COFFEY, Q.C.
22 of antibodies werebeing pushed into the 22 Q. I’'msorry, the Grace. | apologize. Wasthere
23 market, some of them weren't completely 23 any usage of IHC here at thetime, that you
24 useful. It'saquestion of when they come 24 recall?
25 out, you buy it and try it in your laboratory 25 DR. EJECKAM:
Page 158 Page 160
1 and that's if you--depend on your practice. 1 A. Not for diagnosis purposes.
2 If you want to be identifying certain 2 COFFEY, Q.C.
3 particular type of lesions, then you had to 3 Q. Okay. Andwhenyou returned to Newfoundland
4 buy antibodies that will help you do that. 4 in 2002, what did you find--well, first of
5 And depending on your budget, too. 5 all, where did you go to work first, in -
6 COFFEY, Q.C. 6 DR. EJECKAM:
7 Q. Now, on that point, talking about budgets and 7 A. Genera Hospital.
8 money, in Qatar during the beginning of ’ 89, | 8 COFFEY, Q.C.
9 gather, when you moved there and throughout 9 Q. Genera Hospital?
10 the '90s as you developed the IHC portion of 10 DR. EJECKAM:
11 the lab there, was money a concern? 11  A. Yesh
12 DR. EJECKAM: 12 COFFEY, QC.
13  A. No. 13 Q. Andyour position there at the time was what,
14 COFFEY, Q.C. 14 exactly?
15 Q. Atthetime? 15 DR. EJECKAM:
16 DR. EJECKAM: 16  A. Staff pathologist.
17 A. Wehad no problem with money. It's arich 17 COFFEY, Q.C.
18 country. Butit's not just beingrich, | 18 Q. Staff pathologist.
19 think there’s the proper management of the 19 DR. EJECKAM:
20 funds. 20 A. Andthen atitle, titled university associate
21 COFFEY, Q.C. 21 clinical professor.
22 Q. Andsoyou had, interms of your vision for 22 COFFEY, Q.C.
23 the development of IHC within your hospital 23 Q. Didyou do any teaching?
24 there, you had avision and your fellow staff 24 DR. EJECKAM:
25 did in management and access to a significant 25 A. Yes.
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1 COFFEY, Q.C. 1 that | knew before coming in. And then Doctor
2 Q. Andwhat sorts of level of students did you 2 Fernandez and Dr. Chita (phonetic), those
3 teach? 3 were colleagues when | was there before.
4 DR. EJECKAM: 4 COFFEY, Q.C.
5 A. Pathology, pathology students. They do 5 Q. Couldyou tell the Commissioner, please, asa
6 pathology onetime, | think, third or fourth 6 staff pathologist at the time when you first
7 year student, but pathology students end with 7 arrived, | mean, how did your, kind of, normal
8 (phonetic). 8 routine work go, inthe sense of who did
9 COFFEY, Q.C. 9 report to if anybody, how was work assigned?
10 Q. Doctor, when you--that would be on the General |10 DR. EJECKAM:
11 Hogpital site. Who wastheclinical chief 11 A. My jobthen wasto work as a staff pathologist
12 when you arrived? 12 and what we did was to diagnose tissues that
13 DR. EJECKAM: 13 were sent from the surgeons, whichever
14 A. Dr.Don Cook. 14 orthopaedic or genera surgeon or
15 COFFEY, Q.C. 15 dermatologist and then secondly to do
16 Q. Andwasthereadiscipline chair at the time, 16 autopsies if any time that a request was
17 do you recall? 17 obtained, and therewas scheduling, so |
18 DR. EJECKAM: 18 worked on the day that | was scheduled to work
19 A. Chairman of the - 19 and | wasasite chief and effectively would
20 COFFEY, Q.C. 20 report tothe sitechief and thento the
21 Q. Yes 21 clinical chief.
22 DR. EJECKAM: 22 COFFEY, Q.C.
23 A. Doctor Robb. 23 Q. Andyour work, | take it would be whatever was
24 COFFEY, Q.C. 24 assigned to you -
25 Q. And soyou arrived, how was IHC--first of all 25 DR. EJECKAM:
Page 162 Page 164
1 when you arrived in Newfoundland in 2002, do 1 A. Yes, whatever comestheday I’'m on.
2 you recall what month of year that was? 2 COFFEY, Q.C::
3 DR. EJECKAM: 3 Q. Atthe timeyou arrived in Newfoundland in
4 A. | thinkl came in in August and started 4 2002, where in Newfoundland was IHC testing
5 working in September. 5 being done or processing being done?
6 COFFEY, Q.C. 6 DR.EJECKAM:
7 Q. Okay. When you arrived, who, if anyone on the 7 A. Atthe General Hospital.
8 medical staff did you already know? 8 COFFEY, Q.C::
9 DR. EJECKAM: 9 Q. Whenyou first arrived and would have gone to
10 A. | know Don, | knew - 10 work, | takeit, in September of 2002, where
11 COFFEY, Q.C. 11 was the IHC |ab located?
12 Q. So, you know Dactor Cook from the - 12 DR. EJECKAM:
13 DR. EJECKAM: 13  A. Withinthe laboratory, anatomical pathology
14  A. Yeah, because when | was--then the agency--the 14 laboratory, within the open laboratory.
15 residentstraining then and descendant with 15 COFFEY, Q.C.
16 Avis, those were residents. 16 Q. Andhow would what you found there compare to
17 COFFEY, Q.C. 17 what you had left in Qatar, the facility
18 Q. Who? 18 there?
19 DR. EJECKAM: 19 DR. EJECKAM:
20 A. Doctor Avis. 20 A. Waell, what they had then was what you had
21 COFFEY, Q.C. 21 initially in Qatar, before we moved to
22 Q. Okay. Dr. Simon Avis. 22 separate structure, separate room. So you
23 DR. EJECKAM: 23 know, it was-by thetimel left Qatar, the
24 A. Yeah, Simon, yeah. | think both of them were 24 ingtitution was different.
25 residentsin those days, these are the ones 25 COFFEY, Q.C.
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1 Q. Yes, | appreciate that you said when you went 1 Q. And how did that change over time?
2 to Qatar in the beginning, it was all - 2 DR. EJECKAM:
3 DR. EJECKAM: 3 A. It changed when we moved to the new structure
4 A. Yeah, same situation. 4 and the new laboratory and we also noted that
5 COFFEY, Q.C.: 5 if we didn't put peoplethere permanently,
6 Q. Sowhat you foundin St. John’sin 2002 was 6 then it would be difficult to master the
7 similar to what you’ d found in Qatar in 1989? 7 technique and also to be ableto do trouble
8 DR. EJECKAM: 8 shooting. We also realized that if we
9 A. Yeah. 9 dedicate staff, we would be able to send them
10 COFFEY, Q.C.: 10 out periodically for additional training. So
11 Q. Inthesense of the layout? 11 thiswaswhat wedid and it worked out fine
12 DR. EJECKAM: 12 for us.
13 A. Yes 13 COFFEY, Q.C.
14 COFFEY, Q.C. 14 Q. Soin 2002, in September when you arrived,
15 Q. Andthe position or lack of isolation from the 15 what did you find with respect to which staff
16 rest of the lab? 16 were doing the IHCwork in St. John's? Were
17 DR. EJECKAM: 17 there any dedicated staff at the time?
18 A. Yeah, that wasin the open laboratory. 18 DR. EJECKAM:
19 COFFEY, Q.C.: 19 A. | wouldn't say there was dedicated staff. The
20 Q. Whatisthe--why isit desirableto have IHC 20 senior people then, Ken Green, Mary Butler.
21 portion of the lab separate from the genera 21 COFFEY, Q.C.
22 lab facility? 22 Q. Mary Buitler.
23 DR. EJECKAM: 23 DR. EJECKAM:
24 A. Wdl, for a number of reasons. 24 A. And | think Leswere all assigned to this. |
25 Immunohistochemistry, | contend that it’s not 25 think Les came later on, because | think he
Page 166 Page 168
1 just ordinary special stains. Itis very 1 was at St. Clare's. He cameover later.
2 sensitive stain and if you do this in open 2 These two guys were responsible for thisand
3 laboratory where you have fumes of formalin, 3 they were also responsible for other dutiesin
4 xylene and things like that, you may never be 4 the laboratory.
5 sure what may affect it. That’s one, and two, 5 COFFEY, Q.C.:
6 you need a room that has--that's air- 6 Q. I'msorry, they were also?
7 conditioned and has good humidity for the 7 DR. EJECKAM:
8 machines to work properly. If you leave them 8 A. They wereaso responsible for other dutiesin
9 open laboratory, they may or may not be 9 the laboratory.
10 working properly. But that may not have been 10 COFFEY, Q.C.:
11 aproblem, because, you know, it wasn't an 11 Q. Other duties?
12 issue. But to have an optimum place, you need 12 DR. EJECKAM:
13 to have it isolated. 13  A. Yeah
14 COFFEY, Q.C. 14 COFFEY, Q.C.
15 Q. Isolated and - 15 Q. Okay,andin thefall of 2002, did you have
16 DR. EJECKAM: 16 any particular interaction with 1HC portion of
17 A. From the general open laboratory and also have |17 the lab, in the fall of 2002, any more so than
18 dedicated technologists to work there. 18 other pathologists?
19 COFFEY, Q.C. 19 DR. EJECKAM:
20 Q. Now whenyou had shown upin Qatar firstin 20 A. No, notreally. Well, | looked inonceina
21 1989, were the technologistswho were doing 21 while, but not in particular.
22 IHC dedicated? 22 COFFEY, Q.C:
23 DR. EJECKAM: 23 Q. Okay. Didyou have any--now bearing in mind
24 A. No. 24 what you' d seen and done in Qatar throughout
25 COFFEY, Q.C. 25 the 1990s, didyou have any thoughts or
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1 feelings at the time about the desirability of 1 get certified here, you know, to carry on asa
2 what was going on in the IHC at that point, in 2 pathologist in Newfoundland?
3 thefall of '02? 3 DR. EJECKAM:
4 DR. EJECKAM: 4 . | dready have--I’'m already aFellow Royal
5 A. Yeah, well, | mean, in my mind, | thought that 5 College of Physicians of Canada.
6 it would be nice to have the same situation as 6 COFFEY, Q.C.:
7 we finally achieved in Qatar. 7 Q. Yes
8 COFFEY, Q.C. 8 DR. EJECKAM:
9 Q. Didyou communicate that to anybody initially? 9 . I trained in Canada, so that qualifiesmeto
10 DR. EJECKAM: 10 work and then the sponsoring body sponsored me
11 A. No, becausel mean, | wasn't particularly 11 to the Newfoundland Medical Board for license
12 involved with this, so | didn't discuss that 12 to practice.
13 with anybody. 13 COFFEY, Q.C.:
14 COFFEY, Q.C.: 14 Q. Andif we could, please, Exhibit P-1570, in
15 Q. Doctor, if we could, again, if we could look, 15 particular, I’'m just goingto go to--just a
16 please, at Exhibit P-1600? And Doctor, this 16 second. Actually, Doctor, just so you have
17 is--thiswill come onthe screenin fact as 17 some sense of this, this isa performance
18 well in front of you there, and now thisis 18 goals and objectivesfor clinical chiefsfor
19 just a listing, Doctor. It relates to 19 2002-2003 for Dr. Cook, but there' s a--looking
20 pathologists staff turnover, but it shows the- 20 at pagethree of the exhibit, oneof the
21 -there’ salist of incumbents, asit were, or 21 objectivesfor Dr. Cook is to oversee the
22 list of pathologists. You'll recognize a 22 start up of a surgical pathology review
23 number of names. 23 committee, and the goal as of January 1, 2003
24 DR.EJECKAM: 24 was the committee would be set up under the
25 A. Yeah. 25 chairperson, yourself?
Page 170 Page 172
1 COFFEY, Q.C. 1 DR. EJECKAM:
2 Q. You'll seethe cursor right here? 2 A Yes
3 DR. EJECKAM: 3 COFFEY, Q.C:
4 A. Yeah 4 Q. Youchairit?
5 COFFEY, Q.C. 5 DR. EJECKAM:
6 Q. Gershon Ejeckam. 6 A. Yes
7 DR. EJECKAM: 7 COFFEY, Q.C:
8 A. Yeah 8 Q. Andthey’'re hoping to have their first meeting
9 COFFEY, Q.C.: 9 by May or June of 2003, and there's anote
10 Q. Andit hasthe start date, September 16th 2002 10 here that by April 1st 2003, the committee had
11 and what they refer to asthe termination 11 been operationalized or started or organized
12 date, April 30th 2006, your retirement. 12 by that time, and by October 1st 2003, the
13 DR. EJECKAM: 13 committee was meeting on a regular basis and
14 A Yeah 14 issues were referred to the clinical chief and
15 COFFEY, Q.C.: 15 vPMedical Services to follow up. So could
16 Q. Okay, sothat would bracket more or lessthe 16 you tell us, please, first of al, haveyou
17 time you worked in St. John' s? 17 confirm, you did chair that committee?
18 DR. EJECKAM: 18 DR. EJECKAM:
19  A. Yes, that reflects the time | was there. 19 A. Yes
20 COFFEY, Q.C: 20 COFFEY, Q.C:
21 Q. At leastthe secondtime around. Just a 21 Q. Could you tell the Commissioner how the
22 moment, please. Just a moment, please, 22 committee came about?
23 Commissioner. When you cametowork inSt. |23 DR. EJECKAM:
24 John's in 2002, is there any particular 24 A. During some of my discussions with Dr. Cook,
25 process you had to go through to apply and to 25 because he would come over when | arrived and
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1 we would have genera chatting about the 1 him--discussed my experiencein Doha. There
2 general work process, about the need for 2 wasno particular--I don't remember of any
3 quality assurance and the need for tissue 3 particular issue that made that happen.
4 audit, then based on that, | would suspect he 4 COFFEY, Q.C.:
5 set up this surgical review committee and | 5 Q. Okay.
6 believe looking through my curriculum vitae, | 6 DR. EJECKAM:
7 was achairman of tumor board and tissue 7 A. It wasbased on general discussion.
8 committee and several in Doha. So he probably 8 COFFEY, Q.C.:
9 felt that | could wait and then requested me 9 Q. Andagenera approach | takeit?
10 to chair the committee. So he went ahead and 10 DR. EJECKAM:
11 formed the composition of the committee and | 11  A. Yeah, yeah.
12 believe he discussed it with the higher 12 COFFEY, Q.C.:
13 authorities and we had membership to this 13 Q. Andin thecourseof talking about it, you
14 committee, representative from al--1 think 14 would speak about your own experiences?
15 most of the clinical departments were there. 15 DR. EJECKAM:
16 So, and we had a mandate, you know, to 16 A. Yes
17 kind of conduct basically tissue audit and 17 COFFEY, Q.C.:
18 quality assurance process among the 18 Q. Inthe’90sin particular?
19 laboratory, specimens sent into the laboratory 19 DR. EJECKAM:
20 and aswell asthereports going out of the 20 A. Yeah.
21 [aboratory. 21 COFFEY, Q.C.
22 COFFEY, Q.C. 22 Q. Andit's your understanding that Dr. Cook,
23 Q. Andyou say that when Dr. Cook, | takeit, 23 having listened to you talk about it, was
24 would come over to the General Hospital site, 24 interested in having you get involved in it?
25 because hewas at St. Clare's? 25 DR. EJECKAM:
Page 174 Page 176
1 DR. EJECKAM: 1 A. | believeso.
2 A Yes 2 COFFEY, Q.C:
3 COFFEY, Q.C.: 3 Q. Yes Tissue audit, becauseyou referred to
4 Q. Stationedin St. Clare’'s. That | gather this 4 that, could you tell the Commissioner, please,
5 would be what, in the fall of 20027 5 what atissue audit is?
6 DR. EJECKAM: 6 DR. EJECKAM:
7 A, Wdll, | can’t put adate to that, but you 7 A, Wdl, it may have different meaning to
8 know, he would comein, you know, either for 8 different people, but my understanding is that
9 meetings or whatever. 9 when you do tissue audit, we'd look at the
10 COFFEY, Q.C.: 10 surgical material, that is biopsies or
11 Q. Andthe subject of quality control, quality 11 whatever has been taken out from the patient,
12 assurance would come up? 12 sent into the laboratory by the surgeons.
13 DR. EJECKAM: 13 Now first of all, to see somebody may
14 A. Yeah. 14 remove normal tissues, where they’re so often,
15 COFFEY, Q.C.: 15 then of course, if thereisno pathology in
16 Q. Andthe need for that? 16 this, for instance, an appendix, a surgeon may
17 DR. EJECKAM: 17 be having alot of appendixes removed and then
18 A. Yeah 18 if we keep saying no pathology in that
19 COFFEY, Q.C.: 19 appendix, then that may--we tend to flag it to
20 Q. Doyourecal how that came about? | mean, 20 seeis hemaking aproper diagnosis before
21 the discussion about that. 21 removing the appendix. The same things goes
22 DR.EJECKAM: 22 with people who may be doing hysterectomies.
23 A. Therewas nothing other than, | believe, just 23 These are things that you look at.
24 he would come to my room chatting about the |24 Then of course, looking at the request
25 work process and | would probably have tell 25 for the surgical material when it comes down,
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1 we would look at the forms, whether they were 1 DR. EJECKAM:

2 properly completed, whether the information 2 A. No, not that I--none that | know of.

3 required by the pathologist were there or not, 3 COFFEY, Q.C.

4 and then again, you should also look at the 4 Q. Becauseyou were about to start or embark upon

5 reports by the pathologist because the 5 it?

6 clinician may be unable with areport. This 6 DR. EJECKAM:

7 committee should be able to dea with that 7 A Yes yes.

8 kind of complaints. 8 COFFEY, Q.C.:

9 COFFEY, Q.C.: 9 Q. Youwerebeing askedto dothat. How about
10 Q. Andwhenyou - 10 this issue of reports, written requests,

11 THE COMMISSIONER: 11 requisitions coming in from surgeons for
12 Q. Itworked both ways? 12 example, okay, and | will be referring you to
13 DR. EJECKAM: 13 some of that because there’ s material here on
14 A Yes 14 what you did about it, but did you have any
15 THE COMMISSIONER: 15 concerns when you first arrived and started--
16 Q. The thingsthat you could--your committee 16 you know, and got into the work herein 2002
17 could look at what came from the surgeonswho |17 asto deficiencies in that regard?
18 would be either sending samples or requeststo 18 DR. EJECKAM:
19 you to see whether or not things were going 19 A. Thisisnot peculiar. Surgeons are notorious-
20 well from that end, and the surgeons, if they 20 -well, | shouldn’t use the word--surgeons are
21 had a problem with the information they were 21 known--when you--most laboratories world over,
22 getting back from the pathologists, could 22 if youtalk to pathologists, they will tell
23 raise that in this context as well? 23 you that they don't receive enough clinical
24 DR.EJECKAM: 24 detailswith the sample. Soit’s nothing
25 A. Yes, Commissioner, yeah. 25 peculiar, but it has to be cured. | mean, you
Page 178 Page 180

1 THE COMMISSIONER: 1 haveto pursue it, but it wasn't anything

2 Q. Okay. 2 peculiar to St. John's or Memorial Hospital.

3 COFFEY, Q.C: 3 COFFEY, Q.C:

4 Q. Now Doctor, when you arrived in St. John’sin 4 Q. Okay, and your concernin that regard wasto

5 2002 and went to work, what, if any, quality 5 do what? | takeit look for better--more and

6 assurance or quality control programs did you 6 better information from the surgeons or

7 see or understand the pathology department was 7 requesting physicians?

8 involved in, from the perspective of 8 DR. EJECKAM:

9 anatomical pathology? Were they participating 9 A. Yes, because some of the diagnosis that were
10 in anything, and if so, what do you recall? 10 made would depend on the clinical information
11 DR. EJECKAM: 11 given. | maintain that when a surgeon sends
12 A. | don't recall any particular quality 12 sample to the laboratory, it's a consultation,

13 assurance process, but | would suspect that 13 and when you consult a fellow physician, you
14 the laboratory was already registered with the 14 should writeand they do that, write the

15 CAP, College of American Pathologists. | 15 clinical history, and so that that would be a

16 don't know if that timethey registered, so 16 guidance for the physician that'sgoing to

17 they could have registered before | camein, 17 come and look after your patient.

18 and that’ s a quality assurance process. 18 The same way, wewould explain that if

19 COFFEY, Q.C.: 19 somebody sends a piece of bowel or uterus or
20 Q. Anddo you know, at thetime again you arrived |20 keratin to the laboratory, they will also be

21 and got involved in this surgical--or after 21 some information because that may help in

22 you arrived and you got involved in this 22 final evaluation of that tissue. In some

23 surgical pathology review committee, wasthere |23 instances, it may not matter what information

24 at that point any tissue audit process in 24 he give, butinsome areas, it may bevery

25 place? 25 critical and every sample ought to come with
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1 that clinical information.
2 COFFEY, QC.
3 Q Andso at least as part of theduties or
4 activities of thissurgical pathology review
5 committee, the committee set out to remedy any
6 deficiencies that they could?
7 DR. EJECKAM:
8 A. Yes
9 COFFEY, Q.C.
10 Q. Okay. What about the reports going out from
11 pathology? Because you referred--the
12 Commissioner asked you about that. You
13 referred to it and she asked you to confirm
14 that was the case.
15 DR. EJECKAM:
16 A. Yes

17 COFFEY, Q.C.

Page 183
1 with ER/PR and breast cancer, because you did,
2 in your opening remarks make reference to
3 negative or positiveand as well though,
4 percentages.
5 DR. EJECKAM:
6 A. Yeah
7 COFFEY, Q.C.
8 Q. Andthere'salot of material we're goingto
9 see herein the future dealing with some
10 reports have just used the words negative and
11 positive, one or the other. Others use
12 percentages, sometimes combined with words and
13 sometimes not. Isthere any standards in that
14 regard in relation to ER/PR that you are aware
15 of?

16 DR. EJECKAM:
17  A. Eachlaboratory and the oncologist usualy

16 own what has to be to make a complete report,
17 and | believe that trained pathol ogists would
18 dothat. Soif you take an efficient biopsy

19 for tumor, besides diagonals inthe tumor

20 gradient, you also needed to talk about the
21 margins, whether they wereinvolved or not.
22 So thisis routine job for pathologists and

23 there was no concern again about this.

24 COFFEY, Q.C.
25 Q. Now, on thispoint, in particular, dealing

18 Q. What werethe concernsin the beginningwhen |18 will set their own standard. The problemin
19 you got involved about that? What were the 19 the literature alot of, | will say confusion
20 complaints, asit were, or concerns about what 20 because people will accept 30 percent
21 was coming out of the pathology department in 21 positivity of the tumors as positive at one
22 terms of their reports? 22 time. It came down to 10 percent, it came
23 DR. EJECKAM: 23 down to five percent and it came down with a
24 A. I’'m not awareof any concerns about the 24 study saying one percent and then consensus
25 reports, but if you haveasurgical review 25 statement said, even one set as positive,
Page 182 Page 184
1 committee, you don’t review only thethings 1 that’san indication for trial of Tamoxifen,
2 that are coming in. Y ou also set up to review 2 anti-estrogen medication. So, it's aquestion
3 what is going out. There wasno concerns 3 of the oncologist and the |aboratory coming
4 right then, but it was the surgeons' duty to 4 together to now have a cut off or the
5 now complaint or bring up case to the 5 laboratory will report what they see and then
6 committee and there was none. 6 the oncol ogist decides what he wants to do.
7 COFFEY, QC. 7 THE COMMISSIONER:
8 Q. What, if anything, isyour understanding--I 8 Q. So,wouldit benormal for a-perhaps itis
9 mean, you have decadesof experienceas a 9 dependent, but it seems to me that on the face
10 pathologist, in making or filling out a 10 of it, if there isthis continuing discussion
11 pathology report, okay? Are there any basic 11 about what is positive or negative or what the
12 criteriadid you fed that have to be met by 12 cutoffs are, then there' s the potential for a
13 pathologists? 13 miscommunication unless you actually say what
14 DR. EJECKAM: 14 the percentages are aswell, if you're using
15 A. It dependson thetissue. Each tissue hasits 15 positive and negative.

16 DR. EJECKAM:
17 A. Wdl, yes, that's apossihility, but likel

18 said, every laboratory, there's kind of

19 dialogue between the oncologists and the
20 pathologists. Now, there’d beno problem
21 about being positive or negative because
22 that’s afact of what you found there.

23 THE COMMISSIONER:

24 Q. Okay.

25 DR. EJECKAM:
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1 A. linterpret it asnegative or interpret it as 1 COFFEY, Q.C.
2 positive, but in terms of cut off - 2 Q. Medicine, oncology.
3 THE COMMISSIONER: 3 DR. EJECKAM:
4 Q. Um-hm. 4 A. Radiology.
5 DR. EJECKAM: 5 COFFEY, Q.C.
6 A. -thenit's aquestion of acomment to say, 6 Q. Radiology.
7 we're apart of this as positive or negative 7 DR. EJECKAM:
8 and oncologists say that if it's positive, 8 A. Gynecology.
9 treat, or we'll say we haveten percent or 9 COFFEY, Q.C.
10 twenty percent, the oncology will then 10 Q. And so, Doctor, when you arrived again in the
11 determine what they want to do, or they come 11 fall of '02 and thiswould be early 03, the
12 together, pathology and oncologists, have a 12 committee, was there any particular mandate
13 merger and say, report as positive, give the 13 given that committee initially.
14 percentage or ten percent or five percent, but 14 DR. EJECKAM:
15 that has to be agreed upon. 15 A. Themandate, | know, isthe terms of reference
16 THE COMMISSIONER: 16 that are written to me, copied to members by
17 Q. Um-hm, okay. 17 the clinical chief.
18 COFFEY, Q.C. 18 COFFEY, Q.C.
19 Q. Now,in that regard, Doctor, what was the 19 Q. Okay. Andit isinthere, it'snot inthat
20 practice when you left Qatar in that regard, 20 material there, itisin thelarger material
21 do you recall? 21 and I'll refer you to that, but leaving aside
22 DR. EJECKAM: 22 any--because some times things that are
23 A. Wewerereporting percentages. 23 written are not necessarily descriptive of
24 COFFEY, Q.C. 24 what, in fact, the people involved understand,
25 Q. Percentages, whatever the percentage was - 25 okay. So, from your perspective at the time
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1 DR. EJECKAM: 1 in terms of, look, I'm getting myself involved
2 A Yes yes. 2 inthis surgical pathology review committee,
3 COFFEY, Q.C. 3 I’m going to chair it, who were you going to
4 Q. -youwould givethat figure and that would be 4 report to?
5 it. The surgical pathological review 5 DR. EJECKAM:
6 committee, | take it, had surgeons and 6 A. Theway it was set up, our reports go to vice
7 pathologists on it? 7 president of clinical--Dr. Williams and then
8 DR. EJECKAM: 8 copied to each clinical chief.
9 A. Yes, radiologists, clinical medicine and 9 COFFEY, Q.C.
10 gynecologists. 10 Q. Okay. And that would be each clinical chief
11 COFFEY, Q.C. 1 of each of the disciplines?
12 Q. Okay, so, the surgical pathology review 12 DR. EJECKAM:
13 committee wasn't limited to surgeons and 13  A. No, no, our own clinical chief, Don Cook.
14 pathologists, there were other disciplines on 14 COFFEY, Q.C.
15 it. 15 Q. And the vP medica at the time was Dr.
16 DR. EJECKAM: 16 Williams. Had you known Dr. Williams?
17  A. Yes 17 DR. EJECKAM:
18 COFFEY, Q.C. 18  A. | know him, but not very well because | must
19 Q. |justwantto clarify that because that can 19 have seen him when | wastherein the Grace
20 be misleading, you know, in asense of you 20 Hospital, but we didn’'t have any interaction
21 just see surgery and pathology and you assume 21 as such.
22 it's--s0, there were people from other 22 COFFEY, Q.C.
23 disciplines. 23 Q. Okay. Whenyou arrived, in St. John’sin the
24 DR.EJECKAM: 24 fall of '02, what, if any, committees or
25 A. Yes 25 groups did you observe pathologiststo be
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1 routinely involved in? Like, I'm thinking 1 see at the time?
2 about things like tumor boards and rounds and 2 DR. EJECKAM:
3 - 3 A ldon't think so. | don’t remember of any
4 DR. EJECKAM: 4 particular meeting specifying that kind of cut
5 A. Yes, there was a tumor round then. 5 off, but | suspect that people were reporting
6 Pathol ogists will attend with the oncol ogists 6 percentages.
7 and | think there was the lymphoma rounds too 7 COFFEY, Q.C.
8 where this waswithin the pathology group. 8 Q. Andif | could please, Exhibit P-0904. And,
9 And apart from that, we had Tuesdays teaching 9 Doctor, this isthe first page of this,
10 and divisiona conferences within the 10 surgical pathology review committee, Health
11 laboratory where we review dlides with 11 Science Centre, April 15, 2003, 2:00 p.m. and
12 residents, difficult slides, interesting 12 there's an agenda called the order in
13 slides were discussed on Tuesdays. One of the 13 business. Thisisthe agenda, | takeit, for
14 days, | think, well informal groups then other 14 the first meeting.
15 days you had the tumor board that pathologists 15 DR. EJECKAM:
16 attended. 16 A. Yeah.
17 COFFEY, Q.C. 17 COFFEY, Q.C.
18 Q. Andthiswaswhen you first arrived, thiswas 18 Q. Andtheterms of references are stated to be,
19 aready organized? 19 well, I'm going torefer toitas to"SPRC
20 DR. EJECKAM: 20 will review standardized reporting of
21 A. Yeah, it wasthere. 21 pathology specimens. Number two, the SPRC
22 COFFEY, Q.C. 22 will perform tissue audits on surgical
23 Q. Already there. Wasit the rulethat it would 23 specimens. Number three, the sPRC will serve
24 be attended or was it occasionally or sporadic 24 as forumfor interesting and/or difficult
25 that there' d be such sessions? 25 cases that can be reviewed on an individual
Page 190 Page 192
1 DR. EJECKAM: 1 basis or on a specific request. Number four,
2 A Itwasfor aparticular day. 2 the sPrRC will be chaired by a pathologist.
3 COFFEY, Q.C. 3 Number five, the sPRC would meet once every
4 Q. Okay. 4 two months. Number six, the sPrRc would report
5 DR. EJECKAM: 5 directly tothe Vice President of Medica
6 A. And people attended, especially if you had 6 Affairs. Number seven, the committee would
7 your case coming up for discussion. 7 make recommendations, if necessary. It's
8 COFFEY, Q.C. 8 copied to Dr. R. Williams, Robert Williams and
9 Q. Whoisresponsiblefor organizing at the time? 9 Dr. D. Cook, and then of course, the agenda
10 DR. EJECKAM: 10 setsout reference to new businessand an
11 A. | don't know exactly who was responsible, but 11 adjournment.
12 it was on. 12 So do you recall who drew up the agenda
13 COFFEY, Q.C. 13 and the terms of reference?
14 Q. Okay. And Doctor, again, in the latter part 14 DR. EJECKAM:
15 of 2002 into early 2003 you've referred, for 15 A. Thetermsof reference was sent to me by the
16 example, to the--within any one institution, 16 clinical chief.
17 there might be an understanding between the 17 COFFEY, Q.C.:
18 pathologistsand the oncologists asto the 18 Q. Okay, which was Don Cook.
19 reporting of positivity rates, positivity 19 DR. EJECKAM:
20 percentages, cut off percentages. 20 A. Yes
21 DR. EJECKAM: 21 COFFEY, Q.C:
22 A. Yeah. 22 Q. If wecould, please, look at Exhibit P-0113?
23 COFFEY, Q.C. 23 Now Doctor, thisisa memo dated April 4th
24 Q. Whenyou arrived in St. John’sin 2002, was 24 2003. It'sto pathologists, Health Sciences
25 there any such understanding that you could 25 Centre, St. Clare’ s and out-of-town hospitals.
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1 It's from yourself, described as a pathol ogist 1 DR. EJECKAM:
2 at the Health Sciences Centre. The subject is 2 A. TheQatar organization, | believe, is alot
3 immunohistochemical stains. It's dated April 3 better because the situation where the
4 4th 2003, and it’ s--sorry, Doctor, just go up 4 laboratory manager and the program manager
5 abit, and it’s signed--initialled by yourself 5 reported straight to the vice president of the
6 and copied to Barry Dyer and al technical 6 hospital, bypassing the pathologistsin the
7 staff on immunohistochemistry. 7 laboratory, because they never reported to the
8 Doctor, when you cameinto St. John’sin 8 site chief or to the clinical chief, | think
9 2002, who was the non-clinician person in 9 was flawed because you're going to have
10 charge of the lab, the non-doctor, who was-- 10 paralel thinking here. But in Doha, a
11 how was thelab organized in terms of--you 11 pathologist was in charge. We had we call
12 referred to Mr. Green and Ms. Butler, Mary 12 them supervisors, they call them manager here.
13 Butler. Who did they report to? 13 They report to the head of the anatomy
14 DR. EJECKAM: 14 pathology who is a doctor, who is a consultant
15 A. When| camein, there was alaboratory manager |15 pathologist and that was me, and then |
16 and the laboratory manager was Barry Dyer. 16 reported to chairman who isadoctor whois
17 COFFEY, Q.C.: 17 also apathologist. So there was no way that
18 Q. Yes 18 anything that happensin that division, you as
19 DR. EJECKAM: 19 the clinician person, you needed to know about
20 A. And al the technologists reported to him, and 20 it and take it on further if you think it was
21 alsothe clerk, theclerical staff. Then 21 necessary. So it'sadifferent system that
22 there was a program manager, Terry Gulliver. 22 was there.
23 | believe Barry reported to him, okay, and 23 COFFEY, Q.C.
24 then we have site chief who |ooks sort of if 24 Q. Yes
25 there' s problem among the pathologists. 25 DR. EJECKAM:
Page 194 Page 196
1 COFFEY, Q.C. 1 A, lwouldn't say it’sbad or good. Actualy it
2 Q. Andthesitechief at the time was? 2 was a different system.
3 DR. EJECKAM: 3 COFFEY, QC::
4 A. Dr. Paai. 4 Q. And the advantage that you saw in the
5 COFFEY, Q.C.: 5 situation at Qatar, the reporting situation
6 Q. Parai? 6 was what, in terms of yourself in your
7 DR. EJECKAM: 7 position?
8 A. Yeah, Sushil Parai, because there are two 8 DR. EJECKAM:
9 Parai’s. 9 A. Itwas-wdl, my advantage for methat was
10 COFFEY, Q.C. 10 ease of operation and then it was alot better
11 Q. Yes, | wasgoingto say, yes, there are two of 11 actually from my standpoint that | knew what
12 them. So administratively then, you would 12 was going on in my laboratory because if my
13 have reported to the site chief, Dr. Parai, 13 supervisor didn’t report to me, the equipments
14 yourself? 14 would be bought without my knowing and -
15 DR. EJECKAM: 15 COFFEY, Q.C::
16 A. Yes, yes. 16 Q. I'msorry, what?
17 COFFEY, Q.C. 17 DR. EJECKAM:
18 Q. And hewould havereported to Don Cook,the |18 A. Equipmentswould be bought without my knowing
19 clinical chief? 19 about it.
20 DR. EJECKAM: 20 COFFEY, Q.C::
21 A. Yes. 21 Q. Would or would not be?
22 COFFEY, Q.. 22 DR. EJECKAM:
23 Q. That kind of an arrangement or organization, 23 A. Would be bought.
24 how did that compare with what had existed in 24 COFFEY, Q.C.:
25 Qatar? How was Qatar organized? 25 Q. Would be bought.
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1 DR. EJECKAM: 1 A. Yeah, inthe actual--yeah.
2 A. If not reporting to me. 2 COFFEY, QC.:
3 COFFEY, Q.C: 3 Q. Andit's addressed to pathologists, Health
4 Q. Yes 4 Sciences Centrel take itis the General
5 DR. EJECKAM: 5 Hospital and -
6 A. If they reported to somebody else, then the 6 DR.EJECKAM:
7 supervisor would have the freedom to do 7 A Yes
8 whatever he or she wanted, and you arethe 8 COFFEY, Q.C.:
9 person in charge. In our operation, you would 9 Q. -thepathologistsat St. Clare’s. The out-
10 be held responsible.  So you are being held 10 of-town hospitals, who were you trying to
11 responsible as site chief or consultant in 11 communicate with there?
12 charge and yet, you don’t have any authority 12 DR. EJECKAM:
13 over what’s going on. 13 A. Immunohistochemistry in Newfoundland is done
14 COFFEY, Q.C. 14 only at Health Sciences. So we would receive
15 Q. That'sherein St. John’s you mean? 15 material for immunohistochemistry from Gander,
16 DR. EJECKAM: 16 Corner Brook, Clarenville. So those--
17 A. Yes, St. John's, yeah. But in Qatar, it was 17 Carbonear, dl those other pathologists that
18 completely different. 1 mean, as head of the 18 are not within St. John’s, they send material
19 unit, | have to agreeto any equipment that 19 when they wish to. So this was to inform them
20 needs to be bought. | have to sit down with 20 about this.
21 the supervisor and decide that we need that. 21 COFFEY, Q.C.
22 Then for staff too, all the staff under my 22 Q. Now, Doctor, at the time this was prepared and
23 department, at the end of their contract, 23 you initialled it, who did you give thisto
24 which is every three years, the secretary of 24 have--how did you expect this would be
25 the chairman will call meand ask meif | 25 distributed?
Page 198 Page 200
1 wanted to renew anybody’s contract and | will 1 DR. EJECKAM:
2 say to renew that, and if mine came up, then 2 A. Thiswould be typed by one of the secretaries
3 the medical director would ask the chairman 3 in the--we have a secretarial pool and one of
4 whether he wanted to renew my contract and he 4 them would type that and once it’ sinitialled,
5 would say renew. Soit worked that way. So 5 they would distribute it. That isthe way it
6 you knew that somebody wasin charge of any 6 worked.
7 particular section at that time. 7 COFFEY, Q.C.:
8 COFFEY, Q.C.: 8 Q. Okay, and theidea, for example, sending a
9 Q. Now Doctor, could you tell us, please, how it 9 communication to all the pathologists in
10 wasthat you cameto--well, first of al, 10 Newfoundland, which isrealy what thisis?
11 we'll getinto that. You have copied thisto 11 DR. EJECKAM:
12 Barry Dyer and al technica staff on 12 A Yes
13 immunohistochemistry. Well, Mr. Dyer, you've |13 COFFEY, Q.C.:
14 explained who he was. Who werethe "all 14 Q. Doyou know if there was any process or system
15 technical staff"? 15 in place to ensure that everybody actually got
16 DR. EJECKAM: 16 acopy of it?
17 A. | think Mary Butler and - 17 DR. EJECKAM:
18 COFFEY, Q.C.: 18 A. No, |l don't know of any process. | hadto
19 Q. Okay, it's the technologists that you're 19 rely on the secretary that it was sent out.
20 referring to? 20 THE COMMISSIONER:
21 DR. EJECKAM: 21 Q. Mr. Coffey, wherever you can find a convenient
22 A. Technologists. 22 place, we'll break and | wasjust going to
23 COFFEY, Q.C. 23 suggest if you're going to get into the letter
24 Q. Okay, who are actually involved in doing IHC? 24 before then.
25 DR. EJECKAM: 25 COFFEY, Q.C..
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1 Q. Soin termsof that, therewasone thing | 1 THE COMMISSIONER:
2 wanted to ask you about, Doctor. You, at the 2 Q. Yes, okay then. We'll take 15 minutes.
3 timeyou prepared this, and there’ s another 3 (BREAK)
4 one following and there may be othersfor all 4 THE COMMISSIONER:
5 | know, okay, interms of--if you wanted to 5 Q. Pleasebeseated. Mr. Coffey.
6 communicate with all pathologists in 6 COFFEY, Q.C.
7 Newfoundland, you would just ask--you'd 7 Q. Thank you, Commissioner. Doctor, just looking
8 prepare the memo. The secretarial, somebody 8 at this April 4th 2003 memo, you've had an
9 inthe group there would type it for you. 9 opportunity to read this, of course, preparing
10 You'd review it and be satisfied you wanted to 10 in coming here today?
11 signit. Youwould sign it. 11 DR. EJECKAM:
12 DR. EJECKAM: 12 A, Yes
13 A. Yesh. 13 COFFEY, Q.C.
14 COFFEY,Q.C:: 14 Q. Okay. Doctor, could you tell us please about
15 Q. Andyouwould giveit back to him or--well, 15 how this came to be written?
16 her, | suspect. 16 DR. EJECKAM:
17 DR. EJECKAM: 17 A. Thiscameinto being, Commissioner, during the
18 A. Yeah,right. 18 tail end of 2002 going to 2003, like | said,
19 COFFEY, Q.C. 19 we usually have in-house conferences.
20 Q. And you expected then that they somehow would 20 Tuesdays we had slide reviews with residents
21 have a system in place to distribute it? 21 and anybody who had any difficult case would
22 DR. EJECKAM: 22 bring it for review. Then Wednesdays we had
23 A. Yes. 23 lymphoma rounds, and these two conferences, we
24 COFFEY, Q.C. 24 would use stains done by immunohistochemistry,
25 Q. Andwereyou ever told, wasit ever suggested 25 especially in the Wednesday one where we were
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1 to you that we have no means of sending this 1 looking at lymphoma.
2 out? 2 Now if you look at the second line there,
3 DR. EJECKAM: 3 the CD 3,CD 5, CD 20, CD 79, these are what
4 A. No. 4 you would do for lymphoma panels, and then the
5 COFFEY, Q.C.: 5 other ones are--the first one isfor prostate.
6 Q. Andthe secretarial staff or administrative 6 So during these conferences, we came to the
7 staff you would be relying upon, who did they 7 conclusion that some of the stainsthat we
8 work for? 8 were receiving were not helping usin making a
9 DR. EJECKAM: 9 diagnosis because they were not properly--they
10 A. They worked for the department, but they 10 were not interpretable. So there was a
11 reported directly to Barry. 11 consensus among usthat somebody hasto do
12 COFFEY, Q.C.: 12 something about them and | showed interest in
13 Q. Barry? 13 thisand there also, my colleagues realized
14 DR. EJECKAM: 14 that I’ ve got some measure of interest in the
15 A. Yeah 15 subject. So| took that up and then inthe
16 COFFEY, Q.C.. 16 process of supervising that, we identified
17 Q. Soitwould be Barry's staff or somebody who 17 these stains as one that we needed to watch
18 reported to Barry that would be the one who 18 very closely to make sure they're
19 would be responsible for actually sending this 19 interpretable and also used for diagnose
20 out with the right addresses and so on? 20 purposes. That’swhy | then hadto stop,
21 DR. EJECKAM: 21 because there's no point doing them and
22 A. Yes 22 they’'renot using them. So | hadto stop
23 COFFEY, Q.C.: 23 them.
24 Q. Okay. If wecould take abreak, Doctor. 24 COFFEY, Q.C.
25 We're going to have a short break. 25 Q. I’'msorry, there’'sno point in?
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1 DR. EJECKAM: 1 DR. EJECKAM:
2 A. Using--doing the stain and not using them for 2 A Yes
3 diagnosis. So | had to stop the process of 3 COFFEY, Q.C.
4 thisantibodies. Now there are still lots of 4 Q. Kindof get together and look at particular
5 other antibodies that were being done. So we 5 cases and people would present difficult cases
6 didn’t shut down the immunohistochemistry 6 and so on, and discuss things?
7 laboratory. What we did was to stop some of 7 DR. EJECKAM:
8 the antibody stainsto make surethat they 8 A. Right.
9 are--we are having reproducible and 9 COFFEY, Q.C.:
10 interpretabl e results. 10 Q. Okay,and on Wednesdays though, there were
11 COFFEY, Q.C.. 11 lymphoma rounds?
12 Q. Now whoisthe"we" in this context? 12 DR. EJECKAM:
13 DR. EJECKAM: 13 A. Yes
14 A. The pathologist. 14 COFFEY, Q.C.:
15 COFFEY, Q.C.: 15 Q. Andthat involved the pathologists from St.
16 Q. Okay. So you say onthese Tuesdays and 16 Clare’' s coming over aswell?
17 Wednesdays, you' d have meetings? 17 DR. EJECKAM:
18 DR. EJECKAM: 18 A. Yes
19 A. Yes 19 COFFEY, Q.C.
20 COFFEY, Q.C. 20 Q. Andthe General Hospital pathologists?
21 Q. Would they be at the General Hospital ? 21 DR. EJECKAM:
22 DR. EJECKAM: 22 A Yes
23 A. Yes 23 COFFEY, Q.C:
24 COFFEY, Q.C. 24 Q. Andaswell then, just looking at this, which
25 Q. Okay. Would they involve the St. Clare's 25 of these stains are lymphoma related stains?
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1 pathologists? 1 DR. EJECKAM:
2 DR. EJECKAM: 2 A, Padon?
3 A. Yes 3 COFFEY, Q.C.:
4 COFFEY, Q.C. 4 Q. Which of these are lymphoma related?
5 Q. Sothesemeetings- 5 DR. EJECKAM:
6 DR. EJECKAM: 6 A. ThecbD 3,CD 5,CD 20, CD 79a.
7 A. TheSt. Clare’ swould beinon Wednesdays. 7 COFFEY, Q.C.:
8 Lymphoma rounds was done at the Health 8 Q. They'relymphomas, or they’re lymphomarelated
9 Sciences and they would comein for that 9 stains?
10 discussion. 10 DR. EJECKAM:
11 COFFEY, Q.C. 11  A. Yes
12 Q. OnWednesdays? 12 COFFEY, Q.C.
13 DR. EJECKAM: 13 Q. Andthey areutilized to do what in relation
14 A. Yes. 14 to lymphoma?
15 COFFEY, Q.C.: 15 DR. EJECKAM:
16 Q. Andon Tuesdays? 16  A. Toclassify lymphomas.
17 DR. EJECKAM: 17 COFFEY,QC::
18 A. Tuesdays would be residents and the 18 Q. Okay.
19 pathologistsat Health Science. They have 19 DR. EJECKAM:
20 their own conference. All residentsrotate 20 A. Whether it'sa B cell lymphoma or T cell
21 through that too. 21 lymphoma.
22 COFFEY, Q.C: 22 COFFEY, QC::
23 Q. So Tuesdays, the conferenceswould bewiththe |23 Q. Which you gave an example of earlier.
24 pathology residentsand the local Generad 24 DR. EJECKAM:
25 Hospital pathologists? 25 A. Yes.
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1 COFFEY, Q.C. 1 COFFEY, Q.C.:
2 Q. Thenthere€'s a-l believeit's-well, it's 2 Q. Andat the time perceived to be potential
3 CKHMW-34BE12, but | gather it's ck34is? 3 problems with the CK Beta--I’'m sorry, 34 Beta
4 DR.EJECKAM: 4 12, was that--the fact that there was such a
5 A. Yesh, that's (unintelligible), that's what 5 problem or potential problem existing with
6 that means. 6 that, was that your conclusion, your own
7 COFFEY, Q.C.: 7 personal conclusion?
8 Q. Yes 8 DR. EJECKAM:
9 DR. EJECKAM: 9 A. Not my personad, this was the consensus
10 A. ck (unintelligible) attach beta12. Thiswas 10 because other pathologists will do this, will
11 used for prostate cancer. 11 request the same stain, okay, and then if they
12 COFFEY, Q.C. 12 couldn’t besure that it was positive or
13 Q. Andisthat referred to in any shorthand way, 13 negative, it wasn’t then helpful.
14 CcK--isthat called ck34 in shorthand or is 14 COFFEY, Q.C.:
15 that--do you always spell it all the way out 15 Q. Andwith respect to the four lymphoma stains
16 when you' re referring to that particular - 16 that are listed here, wasit--again, was that
17 DR. EJECKAM: 17 a consensus opinion?
18 A. Yeah, the way we write in the laboratory, just 18 DR. EJECKAM:
19 34 Betal2 19 A. Yes
20 COFFEY, Q.C. 20 COFFEY, Q.C.
21 Q. 34Betal2? 21 Q. Therewas a problem with those stains?
22 DR.EJECKAM: 22 DR. EJECKAM:
23 A. Yeah 23  A. Yes
24 COFFEY,Q.C. 24 COFFEY, Q.C.
25 Q. Okay. When in the discussions on Tuesdays and 25 Q. TheCEA stainisfor -
Page 210 Page 212
1 Wednesdays did the problem with that come up? 1 DR. EJECKAM:
2 DR. EJECKAM: 2 A. Thatiscarcino embryonic antigen. Thisis
3 A. Thesame process that were in Tuesdays when we 3 also an antigen that's present in colon
4 review cases, wewill have biopsies that 4 cancers, stomach cancer. You can also find it
5 people will bring in to get second opinion or 5 in other primary sites. So the stain hasto
6 to show the residentsand then this stain 6 beright. Soit helpsusto determinethe
7 would be helpful because what happens with 7 presence of tumor from a particular site.
8 thisstain, likel explained initialy the 8 COFFEY, Q.C.:
9 cancer cell--cancer glands in prostate are not 9 Q. Andsothisagain was identified, | takeit,
10 curtailed by externa cells. In the normal 10 in relation to probably the Tuesday meetings?
11 gland, you have the normal inner layer; they 11 DR. EJECKAM:
12 have the outer layer. That’snormal prostate 12 A. Yes.
13 gland. Thisantibody will stain the outer 13 COFFEY, Q.C.:
14 layer of the normd gland. So if it's 14 Q. And again, wasthat a consensus view?
15 malignant, it’s going to be absent. 15 DR. EJECKAM:
16 So if you now have afew glands, normally 16 A. Yes, that’s my understanding.
17 three or four glands that you see in a corner 17 COFFEY, Q.C.
18 and you are not 100 percent sure whether it is 18 Q. AndtheERand PR, both the ER and PR, which
19 malignant or not, that's when you request for 19 are two different stains?
20 thisstain. Now if it’s-—-if it comes out okay 20 DR. EJECKAM:
21 and if it’s negative, then that givesyou an 21 A. Yes
22 additional factor to say this is malignant. 22 COFFEY, Q.C.
23 If it is positive, then that will tell you no, 23 Q. Okay. Relateto breast cancer, | takeit,
24 thisisabenign gland. That'swhere we used 24 primarily?
25 it. 25 DR. EJECKAM:
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1 A. Yes yeah 1 DR. EJECKAM:
2 COFFEY, QC.: 2 A. No, | think my colleagues appreciated that |
3 Q. How did the concern about them arise? 3 showed interest in this, in the subject.
4 DR. EJECKAM: 4 COFFEY, QC.
5 A. Thesame process that we noticed that possibly 5 Q. With respect to that, and based upon the
6 you would have the stains done and when you 6 meetings on these Tuesdays and Wednesdays
7 want to use it to make an interpretation of 7 weekly, was it your--did you have any sense as
8 being positive or negative, the stainswere 8 to whether or not any other pathologists at
9 not crisp enough or they were not immediately 9 St. Clare'sor the General Hospital had any
10 interpretable. We needed to have nuclear 10 particular interest in 1HC, in the same way
11 stain to say it's positive and if the stainis 11 that you did?
12 done and you start finding lots of cytoplasmic 12 DR. EJECKAM:
13 stain, thenyou start wondering what went 13 A. | can't say because every--they were doing the
14 wrong. So it happened--and then sometimes, 14 test before | arrived, so obviously somebody
15 you know, you get a good staintoday and 15 had interest in these things, but you know,
16 tomorrow, the same block may not show the same 16 the test was being done before | camein.
17 thing. So we thought we needed to look at it 17 COFFEY, Q.C.
18 and be sure what we' re dealing with. 18 Q. Ohyes.
19 COFFEY, QC:: 19 DR. EJECKAM:
20 Q. Andwasthisaconsensusview? 20 A. Sothere must be somebody who, agroup of
21 DR. EJECKAM: 21 pathologists who have interest in the subject.
22 A. That's my view, it wasconsensus. Yeah, 22 COFFEY, Q.C.
23 that’smy view. Wedidn't take any vote at 23 Q. Butl takeit when you offered yourself up as
24 the meeting. 24 potentially getting involved, there wasn't a
25 COFFEY, Q.C.: 25 lot of competition for the position, | take
Page 214 Page 216
1 Q. Ohno, | appreciate that. | appreciate that. 1 it?
2 Doctor, the problem--and you’ ve indicated, | 2 DR. EJECKAM:
3 believe, that this would be inlate 2002, 3 A. Therewas no position to be taking care of it.
4 early ' 03, theinitial recognition that this 4 COFFEY, Q.C.
5 was a problem? 5 Q. Yes, okay, soyou offered to get involved and
6 DR. EJECKAM: 6 you saw--you encountered no resistance to
7 A. Ongoing from the moment-- meant, from the 7 that? Everybody was there, you understood
8 fall. I joinedin September and then from 8 agreed?
9 then on, when we were sort of seeing slides as 9 DR. EJECKAM:
10 we had our conferences, we went on and the 10 A. Right.
11 reviews identified this problem over a period 11 COFFEY, Q.C..
12 of timeand then | said, okay, since | have 12 Q. Therewas no one that voiced any objections to
13 been identified and have an interest in this 13 you -
14 area, best thing isto work more closely to 14 DR. EJECKAM:
15 see what you can do with it. 15 A. No, no.
16 COFFEY, Q.C. 16 COFFEY, Q.C.
17 Q. Wdl- 17 Q. - getting involved? Did your colleagues, do
18 DR. EJECKAM: 18 you think--did you ever tell them about or
19 A. Butl cannot tell you that this wasat a 19 explain to them the fact that you had had--you
20 particular time that decision was taken. 20 did have some experience with IHC?
21 COFFEY,Q.C. 21 DR. EJECKAM:
22 Q. Wasthereany vote, as it were, taken though 22 A. Well, | didn’t think | needed to explain that
23 in terms of your getting involved and taking 23 to them because it was obvious during our
24 kind of, you know, intervening and proceeding 24 meetings that | showed some interest and
25 at this point? 25 showed some degree of knowledge of what was
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1 going on, so you know, they decided that well, 1 COFFEY, Q.C.
2 if you have thisinterest, why don’t you look 2 Q. Specifity problems?
3 at thismuch more closely. That's my view. 3 DR. EJECKAM:
4 That'swhat | thought. 4 A, Wel the sameway that it stains only that
5 COFFEY, Q.C. 5 particular antigen that raised the antibody,
6 Q. Ohyes, and that’sagain what I'm asking you 6 becauseif it'snow staining other things,
7 for, in termsof that. So you're advising 7 then it’s not very specific becauseit could
8 everybody to whom this memo is directed that 8 stain other stuff.
9 "staining with these antibodies will stop 9 COFFEY, Q.C.:
10 forthwith until we can solve the reliability, 10 Q. Doctor, yougo onto say "efforts are under
11 sensitivity and specifity problems.” Canyou 11 way, and hopefully asolution will be found
12 explain to the Commissioner what reliability 12 within the next four to six weeks. You will
13 problem? What are you talking about there? 13 be duly informed when such stains can resume.”
14 DR. EJECKAM: 14 Now Doctor, at the time you decided to do
15 A. Wdl, | givean example, Commissioner, like 15 this, would all of the pathologists who had
16 the prostate one. If | have a benign gland 16 attended these--I’ Il back up abit. Who knew
17 that | can identify--mind you, 17 that you were sending out this memo?
18 immunohistochemistry isa secondary thing. 18 DR. EJECKAM:
19 You must look at initial hematoxylin and eosin 19 A. Youmean before it was sent?
20 dlide and make ajudgment. Y ou are looking at 20 COFFEY,Q.C:
21 thisto help you to get across theline. So 21 Q. Yes. Wasanybody aware that you were going to
22 if 1 have abenigngland, | know that ina 22 do this? "I'mactually going towrite a
23 benign gland, the stain should be positive and 23 memo."
24 then| dothestain and | find that benign 24 DR. EJECKAM:
25 glands are not picking up the stain, then it's 25 A. No. Well, definitely during the discussion,
Page 218 Page 220
1 unreliable because it's supposed to be 1 we sort of agreed that the best thing to stop
2 positive and then maybe today--and | use that 2 doing them until we are able to come up with
3 benign gland as acontrol. Tomorrow it will 3 something better.
4 stain positive, next day may not stain. So 4 COFFEY, Q.C.
5 it's not showing what it’'s supposed to show 5 Q. Andwhom, if anyone, did you report to to tell
6 and that’swhat | mean by unreliable. 6 them that "I’m going to stop the staining on
7 COFFEY, Q.C.: 7 these eight stains'? Did you tell Dr.
8 Q. Sensitivity problem, what are you--because you 8 Williams, for example?
9 do differentiate between reliability, 9 DR. EJECKAM:
10 sensitivity and specifity. 10 A. BobWilliams?
11 DR. EJECKAM: 11 COFFEY, Q.C.
12 A. Yeah, well - 12 Q. Yes
13 COFFEY, Q.C. 13 DR. EJECKAM:
14 Q. Sosenditivity in this context means what? 14 A. ldidn’t need to tell him. | mean, thisis
15 DR. EJECKAM: 15 laboratory issue. Hedidn't needto know
16 A. Then it ssupposed to be, in this context, in 16 about it.
17 terms of prostate, supposed to stain prostate 17 COFFEY, Q.C.:
18 outside cells on the gland, outer layer. Now 18 Q. Within thelaboratory, who had to know?
19 if, inthat case, you find it staining other 19 DR. EJECKAM:
20 things, a number of other things, then it 20 A. Thiswas sent toal the pathologists, so
21 becomes a problem. Mind you, if you look at 21 including site chiefs, clinical chiefsand all
22 the literature, this antibody may stain other 22 my colleagues.
23 things, but inthe context of evaluating a 23 COFFEY, Q.C.
24 prostate section, then that’ s where we have to 24 Q. During the intervening period, during what you
25 consider whether it is sensitive or not. 25 then anticipated to be the next four to six
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1 weeks - 1 Q. Butin any case, there'd be no report, no
2 DR. EJECKAM: 2 dlides, for example, ER/PR dlides produced
3 A Yeah 3 during that four to six-week period?
4 COFFEY, Q.C. 4 DR. EJECKAM:
5 Q. -what did you expect or anticipate would 5 A. We were (unintelligible) for diagnostic
6 happen with respect to any teststhat had to 6 purposes, no.
7 be done using these sorts of stains that would 7 COFFEY, Q.C.:
8 normally bedone in the General Hospital? 8 Q. No, for--and you were telling everybody in the
9 What did you expect would happen? 9 meantime, the next four to six weeks, we will
10 DR. EJECKAM: 10 not be processing ER/PR -
11  A. Thatwasn't any big problem. There wasno 11 DR. EJECKAM:
12 patient danger here at al, because asfar as 12 A Yes
13 you were talking for the first one, if you 13 COFFEY, Q.C.:
14 found three or four glands that were 14 Q. - new cases?
15 suspicious for malignancy and we did the tests 15 DR. EJECKAM:
16 and it didn’t show what we expected, it wasn't 16 A. Yes
17 interpretable and has been shown around and 17 COFFEY, Q.C.:
18 there's a concern that it couldn’'t be 18 Q. And presumably the pathologists would make
19 interpreted, Commissioner, what we would do is |19 their own decisions then about whether they
20 to--and it’ s accepted report, to write to the 20 wanted to go to Halifax or wherever?
21 urologist, "there are four slides (phonetic) 21 DR. EJECKAM:
22 of two or three suspiciouslooking glands, 22 A. Yes
23 suspicious for malignancy. Please repeat 23 COFFEY, Q.C.
24 biopsy at that quadrant that you cite." 24 Q. Okay, and you understood that would happen?
25 That's accepted standard. Y ou could do that. 25 DR. EJECKAM:
Page 222 Page 224
1 So there was no question of saying somebody 1 A. Yeah, andin any event, within that period, we
2 had cancer when he didn’t have or something 2 may not have received more than one or maybe
3 like that. 3 none of the breast cancers.
4 Then for this lymphoma group who had 4 COFFEY, Q.C.
5 another test, flow cytometry, which was done 5 Q. Andwithrespect to that, Doctor, could you
6 by one of the pathologists, so if thisdidn't 6 tell us, please, what--because you say here
7 work, flow cytometry usually will work, and 7 "efforts are under way." What was done with
8 then you know, again, diagnosis would be 8 respect to the ER/PR stains? "Efforts are
9 given. And of course, for the other, the rest 9 under way," | take it they’'re efforts to
10 of them, the ER/PR, if it didn’'t work, then we 10 correct the problems?
11 didn’'t report anything - 11 DR. EJECKAM:
12 COFFEY, Q.C. 12 A. Yes
13 Q. If thestain- 13 COFFEY, Q.C.
14 DR. EJECKAM: 14 Q. What was done with respect to the ER/PR, could
15 A. Ifthe staindidn't work out theway it's 15 you tell the Commissioner what happened?
16 supposed to work or that, you know, you 16 DR. EJECKAM:
17 couldn’t interpret it, if we didn’t have--it 17  A. Commissioner, what we did was to look at the--
18 was only four to six weeks, you send it out. 18 first of al | had to source good controls.
19 So there was again, no danger to anybody, in 19 We went through the archives and found breast
20 terms of this stoppage. 20 lesion that were positive and then after
21 COFFEY, Q.C. 21 assessing that, we now looked at the
22 Q. During the four to six-week period? 22 methodology and then tried to titrate atime
23 DR. EJECKAM: 23 of antigen retrieval. So, that's probably
24 A. Yes. 24 where the problem might comein. You useto
25 COFFEY, Q.C.: 25 talk about fixation, but | think that come to
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1 origin (phonetic) by good antigen retrieval. 1 with them about the fact that the problems
2 So, what we do wasto changeto titration 2 existed.
3 with, say, | think we usethree or four 3 DR. EJECKAM:
4 different times. We heat thistissue, ten 4 A. ldidn't invitethemand | don’'t know that
5 minutes, 20 minutes, 30 minutes, in this 5 they came, but if they discussed with the
6 order. We are trying to see which of thetime 6 techs, because they could call them on the
7 give thebest reaction. And whenwe are 7 phone if there's aproblem. So, if they
8 satisfied that we picked a particular time, 8 communicated with them, I have no knowledge of
9 which | can’'t remember right now, but give the 9 it.
10 best reaction and was producible (phonetic) 10 COFFEY, Q.C.
11 then we now say that this resume. 11 Q. Okay. Andthereis, we re going to see afax
12 COFFEY, Q.C. 12 that, at least afax anyway between aDAKO
13 Q. Doyourecal - 13 representative and some of the technol ogists
14 DR. EJECKAM: 14 and | believe Mr. Dyer. But if that happened,
15  A. And the samething was done with the rest of 15 you weren't involved in that?
16 the antibodies. 16 DR. EJECKAM:
17 COFFEY, Q.C. 17 A. No, they didn't let me know that.
18 Q. Okay. Now, which antibodies did you deal with |18 correY, Q.C.
19 first? 19 Q. Allright. So, your involvement--so, | take
20 DR. EJECKAM: 20 it you knew--and I'll just concentrate first
21 A. ERPR. 21 of alon the ER and PR. To go about
22 COFFEY, Q.C. 22 addressing the concerns, you first of al
23 Q. ER/PRwasthefirst one. 23 addressed what?
24 DR. EJECKAM: 24 DR. EJECKAM:
25 A. Yeah 25 A. | saidERPR.
Page 226 Page 228
1 COFFEY, Q.C. 1 COFFEY, Q.C.
2 Q. Andthat would have beenin April of ' 03. 2 Q. Yes, ER/PR, no, no, but what about ER for
3 DR. EJECKAM: 3 example. I'll just use ER, wasit the time,
4 A. Pardon? 4 the amount of time -
5 COFFEY, Q.C. 5 DR. EJECKAM:
6 Q. That would have beenin April of '03? 6 A. Yeah, time of--first, get credible controls
7 DR. EJECKAM: 7 and then we looked at the timing of antigen
8 A. Yeah 8 retrieval.
9 COFFEY, Q.C. 9 COFFEY, Q.C.
10 Q. Okay. So, do you recall who the technol ogist- 10 Q. Okay.
11 -was there any particular technologist 11 DR. EJECKAM:
12 involved in this? 12 A. Andtherewas-I think we--it was to change
13 DR. EJECKAM: 13 the dilutions of the secondary or primary
14 A. Ithink Mary Butler took most of it. They 14 antibodies.
15 worked together, but | think Mary Butler did 15 COFFEY, Q.C.
16 most of it, the titration. 16 Q. Yes, okay. So, it wasthe controlsfirst and
17 COFFEY, Q.C. 17 foremost because--the purpose of that is what?
18 Q. Anddo yourecall whether or not DAKO was 18 What’ s the importance of that?
19 involved or DAKO'S representatives were 19 DR. EJECKAM:
20 involved in any way? 20  A. Well, | mean we need to have a credible
21 DR. EJECKAM: 21 control because if we cannot say that thisis
22 A. Notwiththis; | didn't involve them. If they 22 the positive control, then how canwe now
23 came into the lab in my absence, | - 23 interpret this?
24 COFFEY, Q.C. 24 COFFEY, Q.C.
25 Q. Not so much cameinto thelab ascommunicated |25 Q. Yes.
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1 DR. EJECKAM: 1 DR. EJECKAM:
2 A S0, itwas necessary to have acasethat was 2 A. Yes.
3 positive as control and then, of course, we 3 COFFEY, Q.C.
4 know that you can usetissue that are not 4 Q. Okay. Aswsdll, thedilution?
5 breast as negative control. 5 DR. EJECKAM:
6 COFFEY, Q.C. 6 A. Yeah, | think wechanged that dilution so
7 Q. And so you would be looking to, first of all 7 either primary or secondary antibody, but |
8 identify a good positive control tissue. 8 don’t remember which right now, but one of the
9 DR. EJECKAM: 9 dilutions was changed to see because sometimes
10 A. Yes 10 if it istoo diluted or over-concentrated, you
11 COFFEY, Q.C. 11 may have problem withthat. So, have to
12 Q. Youwould also utilize non breast tissue for, 12 titrate that.
13 suitable non breast tissue for negative 13 COFFEY, Q.C.
14 control. 14 Q. Andagain, thiswas donein a systematic way,
15 DR. EJECKAM: 15 | takeit -
16 A. You could do that or you can use breast, but 16 DR. EJECKAM:
17 omits (phonetic) the primary antibodies. 17 A. Yes yes.
18 COFFEY, Q.C. 18 COFFEY, Q.C.
19 Q. Okay. 19 Q. -in termsof you go about it--and it was
20 DR. EJECKAM: 20 under whose direction? Was it your direction?
21 A. Because if you don't put the primary 21 Your -
22 antibodies as explained, then the secondary 22 DR.EJECKAM:
23 will have nothing to latch onto. So, nothing 23 A. Yes, | will discusswith them and write down
24 will show. 24 what dilution would try and what time would
25 COFFEY, Q.C. 25 try.
Page 230 Page 232
1 Q. Sure. And so you would address your minds to 1 COFFEY, Q.C.
2 the controls first, positiveand negative. 2 Q. And the actual work then, in terms of
3 Y ou then looked at the antigen retrieval time. 3 utilizing, doing the heating, doing that
4 DR. EJECKAM: 4 dilution -
5 A. Yeah 5 DR. EJECKAM:
6 COFFEY, Q.C. 6 A. That done by the technologists.
7 Q. Varying that, you experimented with that, | 7 COFFEY, Q.C.
8 takeit, varying amounts of time and would use 8 Q. The technologists would do that, they'd
9 aparticular period of time, as an example, 9 follow--your understand was that they would
10 like eight minutes or so. 10 follow your instructions and -
11 DR. EJECKAM: 11 DR. EJECKAM:
12 A. Yeah, yeah. 12 A. | believethey did.
13 COFFEY, Q.C. 13 COFFEY, Q.C.
14 Q. Andseewhat that looked like on adlide. 14 Q. Andthisprocessthenin terms of ER/PR went
15 DR. EJECKAM: 15 on for approximately how long?
16 A. Yes 16 DR. EJECKAM:
17 COFFEY, Q.C. 17 A. | can'ttell you that, but it took most of the
18 Q. Andthen you perhaps, at ten minutes and see 18 time within the first six weeks because within
19 what that looked like that. 19 that period, | was happy that we had something
20 DR. EJECKAM: 20 that was credible, could go back to doing the
21 A. Yes 21 stain.
22 COFFEY, Q.C. 22 COFFEY, Q.C.
23 Q. And maybe six and got to go back and forth 23 Q. Now Doctor, we do have written record for the
24 until you got, from your perspective, the 24 ER/PR because we'll see it subsequently, but
25 best? 25 the other six stainsthat arelisted herein
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1 this memo, you'vetold the Commissioner that 1 anywhere else.
2 they also go dealt within, | takeit, in due 2 COFFEY, Q.C.
3 course. 3 Q. Ifwecould, please, | want to go to page two,
4 DR. EJECKAM: 4 Doctor of the--I'll just go ahead there. Now,
5 A. Yesh. 5 thisisamemo dated May 2, 2003 again, it’'s
6 COFFEY, Q.C. 6 on Health Care Corporation of St. John's
7 Q. Okay. Wasthe same process followed for them? 7 letterhead, this oneto pathologists of the
8 DR. EJECKAM: 8 Health Sciences Centre, St. Clare’ s and out of
9 A. Yes, but not--mainly for antigen retrieval, we 9 town hospitals from yourself. That, | take
10 didn’t change the dilutions on those ones and 10 it, isyour initial?
11 that was also okay. 11 DR. EJECKAM:
12 COFFEY, Q.C. 12 A. Yes.
13 Q. Andhow were people notified that the other 13 COFFEY, Q.C.
14 six stains were re-ingtituted, do you recall? 14 Q. The subject is ER/PR immunohistochemical
15 DR. EJECKAM: 15 stains. It'sdated May 2 of 2003 and it goes
16 A. What? Putting them back into use? 16 on for some three pages with your signature,
17 COFFEY, Q.C. 17 initialsand it’s copied to the site chief of
18 Q. Yes 18 the Health Sciences Centre and St. Clare' sto
19 DR. EJECKAM: 19 Barry Dyer and to al technical staff on
20 A. | mean, | did mention these at the conference, 20 immunohistochemistry. So, | take it thisis
21 I don't think | put these in the second memo, 21 the technol ogists?
22 but the ER/PR, was definitely a memo to cover 22 DR. EJECKAM:
23 that because of the nature of it. But the 23 A Yes
24 other ones, during a conference again will 24 COFFEY, Q.C.
25 show the dlides, showing that everything was 25 Q. Mr. Dyer istheir boss, immediate boss.
Page 234 Page 236
1 okay and so, you know, we resume then. 1 DR. EJECKAM:
2 COFFEY, Q.C. 2 A. Yeah.
3 Q. Okay. So, these conferences, you're ableto 3 COFFEY, Q.C.
4 bring out, kind of, your brand new, most 4 Q. And thesite chiefs were Doctor Parai and -
5 recently produced slides as aresult of this- 5 DR. EJECKAM:
6 DR. EJECKAM: 6 A. Don Cook was -
7 A. Yes 7 COFFEY, Q.C.
8 COFFEY, Q.C. 8 Q. Don Cook was &. Clare' s site chief aswell as
9 Q. -effort you--and be able, in effect, show 9 -
10 them off. 10 DR. EJECKAM:
11 DR. EJECKAM: 1 A. Yeah.
12 A. Yeah, yeah, | would say that, yes. 12 COFFEY, Q.C.
13 COFFEY, Q.C. 13 Q. Now, you would have had the opportunity to
14 Q. Okay. Doctor, at the time, from your 14 review this before coming here today.
15 perspective as a pathologist, your knowledge 15 DR. EJECKAM:
16 of IHC, how did you feel about the quality of 16 A. Yeah, | looked at it.
17 the dlidesthat you were producing, thelab 17 COFFEY, Q.C.
18 was producing in the beginning of May of ' 03, 18 Q. Doctor, you begin by saying, "I'mglad to
19 after your effort? 19 inform you that we have rectified the
20 DR. EJECKAM: 20 difficultiesrelated to theimmunostain or
21 A. After werectified the problem? 21 ER/PR. Therefore, we can now resume regular
22 COFFEY, Q.C. 22 requests for these antibody stains. 1 will,
23 Q. Yes 23 however, like to bring the following
24 DR.EJECKAM: 24 information to your attention”. And then you
25 A. | wassatisfied with it. 1t wasas good as 25 have alist beginning with paragraph one,
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1 "results of the immunostains may be affected 1 where I’ ve got the cursor right now, whichis
2 by (a) delayed fixation, (b) over fixation, 2 after thefirst two sentences. So, why did
3 (c) under fixation, (d) uneven fixation, (€) 3 you continue on?
4 inadequate tissue dehydration, and (f) tissue 4 DR. EJECKAM:
5 reprocessing”. Now, you then go on at some 5 A. | wasjust simply providing information asa
6 length then about that, Doctor. Paragraph two 6 source person at that point, | saw nothing
7 though goes on to note "ER/PR false negative 7 wrong providing information. My colleagues
8 resultsincreasein core biopsiestherefore, 8 would have probably known thisinformation or
9 where possible, restrict request to excision 9 if they didn’t know, but I think probably they
10 biopsies. Three is check normal breast 10 knew that, but it’s just information. That’s
11 acini". 11 al | provided.
12 DR. EJECKAM: 12 COFFEY, Q.C.
13  A. Yes 13 Q. Didyou ever write any other memo with similar
14 COFFEY, Q.C. 14 detail tothis to pathologists throughout
15 Q. Okay,"inyour sections asinternal controls. 15 Newfoundland?
16 This is a second level control, nuclear 16 DR. EJECKAM:
17 staining in norma breast tissue is 17 A. Itwasn't necessary, | didn’t do that.
18 heterogeneous and varies with menstrual 18 COFFEY, Q.C.
19 cycle". And then you point out, "in carcinoma 19 Q. No,you didn't--for example, for the other
20 of the breast, most PR positivetumors are 20 stains, the other six stains, when you re-
21 also ER positive", and you go on and explain 21 instituted those.
22 that further. "Reporting of ER/PR" and you 22 DR.EJECKAM:
23 talk about different reporting criteria or cut 23 A. No, | didn't do that because | mean, what |
24 off points, I'll refer to it as. And then you 24 have here covers every other stain, not ER/PR
25 note that higher staining intensity does not 25 only.
Page 238 Page 240
1 reflect better results and you go on and talk 1 COFFEY, Q.C.
2 about that. And then ER positive tumors, you 2 Q. Yes. And | appreciate it has a wider
3 list a number of them, four of them hereand | 3 potential, some aspects of it do have awide
4 take it aswell that the fifth which would be 4 application than just ER/PR, don’t they?
5 listed here would be lobular. 5 DR. EJECKAM:
6 DR. EJECKAM: 6 A. Yeah.
7 A. Yes, thisan exhaustive list. 7 COFFEY, Q.C.
8 COFFEY, Q.C. 8 Q. And I'll just dedl first of al with the
9 Q. Yes and!| appreciate that, Doctor. And 9 paragraphs one (a) through (f), particularly
10 number eight you finally note, "low nuclear 10 (a) to (d) iscertainly fixation isaconcur
11 grade tumors are usually positive for ER/PR 11 for al types of stains.
12 and negative for Her2Neu, while high grade 12 DR. EJECKAM:
13 tumorstend to be positive for Her2Neu and 13  A. Yeah
14 negative for ER/PR". And you notefinally, 14 COFFEY, Q.C.
15 "we are working on the remaining antibodies 15 Q. And"inadequate tissue dehydration”, (e) and
16 and hopefully all normal immunostains will 16 "tissue reprocessing” as well could apply to,
17 resume soon". Okay? 17 if not all, certainly most other stains.
18 DR. EJECKAM: 18 DR. EJECKAM:
19 A. Yeah 19 A. Yeah
20 COFFEY, Q.C. 20 COFFEY, Q.C.
21 Q. Now Doctor, other than the obviouswhichisto |21 Q. Did anyone else know that you were going to
22 point out to everybody that you've resumed 22 draft and send this memo, this May 2 one?
23 ER/PRtesting in St. John’s or processing in 23 DR. EJECKAM:
24 St. John’s, why did you write this memo? 24  A. Beforeit wassent?
25 Because you could have stopped it right here 25 COFFEY, Q.C.
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1 Q. Yes 1 of course, we're not physicians, | don't think

2 DR. EJECKAM: 2 there’ s a physician in the room, but -

3 A. No. 3 THE COMMISSIONER:

4 COFFEY, Q.C. 4 Q. Only the one on the stand.

5 Q. Beforel omitto do so, I'll ask you this, the 5 COFFEY, Q.C.

6 April 4, 2003 memo, after you wrote it and 6 Q. The Commissioner has got a good vantage point.

7 sent it, did you receive any feedback on it? 7 Other than the doctor himself, | don’t think

8 DR. EJECKAM: 8 any of therest usare physicians. So, if |

9 A. Notinwriting, but when we discuss cases that 9 could just, Doctor, several questions related
10 were reprocessed and people were quite happy 10 to this. You've pointed out in paragraph one
11 doing the conferencing or were not getting 11 on page one of the memo itself, results of the
12 good stain. There was no letter from anybody 12 immunostains may be affected by delayed, over,
13 and | wasn't suspecting any letter, but during 13 under and uneven fixation. How significant
14 the period we are discussing that there was, 14 can the problems be for immunostains that can
15 again, happiness that we are getting something 15 be caused by fixation problems?

16 now that is useful. 16 DR. EJECKAM:

17 COFFEY, Q.C. 17 A. Initialy, it could be aproblem, but with

18 Q. Nowthememo at pagetwo of the exhibit, P- 18 good antigen retrieval you can override the

19 0113, the May 2nd, 2003 memo, did you get any, 19 problem of fixation. So, you know, but if you

20 having prepared this, initialled it and sent 20 fix it right and did antigen retrieval right,

21 it, did you get any feedback on this one? 21 then you get optimal result. But if you had

22 DR. EJECKAM: 22 problem with the fixation and by any reason

23 A. No, Again, it'san information memo, so they 23 your retrieval time isnot optimal, you may

24 didn’t need to make any further contact. 24 have problem. So, in asmuch asyou can

25 COFFEY, Q.C. 25 override this fixation--mind you, these memos,
Page 242 Page 244

1 Q. Now you weren't asking here for any feedback, 1 these--what you have here, in the text book

2 | appreciate that in your - 2 and there are research going on trying to

3 DR. EJECKAM: 3 modify what might affect that. So, at atime

4 A. Yeah. 4 these things are in thetext book, fixation

5 COFFEY, Q.C. 5 was a big problem and we can testify to that

6 Q. Wadll, I'mjust asking you, intermsof that, 6 because with delayed fixation, then the

7 having taken it upon yourself to prepareit 7 tissue, the cell membrane will kind of lose

8 and to send it out, there is no one came back 8 itsintegrity and enzymeswill diffuse out,

9 toyou, oneway or the other, saying great 9 those antigen will diffuse out and that will
10 job, Gershon, what are you talking about; or 10 cause background staining. So you then have
11 anything like that? There was no feedback one 11 what you have (unintelligible) original
12 way or the other on this? 12 background staining and maybe create a problem
13 DR. EJECKAM: 13 for interpretation. So but now with antigen
14 A. No, not the way you put it. 14 retrieval, if you do it with proper timing and
15 COFFEY, Q.C. 15 then you could override those fixation
16 Q. Wdl, any other way on this one? 16 problem.

17 DR. EJECKAM: 17 COFFEY, Q.C.

18 A. No, | said that the people were happy, that 18 Q. The reference to inadequate tissue

19 during the discussion, that we now have stain 19 dehydration, what is that referring to?

20 that work and for me that was some kind of 20 DR. EJECKAM:

21 feedback. | wasn't expecting aletter or 21 A. Now when you processtissue inthe tissue
22 congratul ations from anyone. 22 processor, it goes through gradient alcohol
23 COFFEY, Q.C. 23 and trying to extract water. If the water is
24 Q. Wél, Doctor, if we could, please, just on 24 in there by the time it gets into the xylene,

25 some of this because you have to appreciate, 25 the next solution, and try to impregnate with
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1 wax beforeyou cut it, you canimperforate, 1 much effort you put in it and which laboratory
2 you cannot get a good impregnation and that is 2 you are in. But generally speaking, most
3 going to affect the stain. But this is 3 people will tell you that optimal period of
4 chemical reaction and if it'snot properly 4 fixation will be 18 to 24 hours.
5 processed, then that area will be soft and 5 COFFEY, Q.C.:
6 well, I'll put it--well, not necrose, but it's 6 Q. Andsothat’sover and under. Uneven fixation
7 going to be soggy in a way, you know, 7 isa problem, who would have to attend to
8 (unintelligible) and going to be soggy, and 8 that?
9 when it’ s soggy, you can'’ t--the stain will not 9 DR. EJECKAM:
10 have paculation of stain and that area may be 10 A. Ifyouputinanhbigtissue informainina
11 darker than the stain than what you expect, 11 container, some areaswill fix, some areas
12 and then they were thinkingit'sreal, but 12 will not fix, so that’swhy he needs to cut
13 it's not real because of this problem. 13 clean sectionand then immersethe tissue
14 COFFEY, Q.C.. 14 completely in formalin.
15 Q. Okay, and the problem with inadequate tissue 15 COFFEY, Q.C.:
16 dehydration, if that wasto--if that isto be 16 Q. You do go onto point out "The optimum
17 addressed, that is addressed where physically? 17 fixation time for immunostains is18to 24
18 Who hasto do that? Is that within the 18 hours."
19 laboratory itself? 19 DR. EJECKAM:
20 DR. EJECKAM: 20 A. Yes
21 A. Yeah, laboratory, that would be athing that 21 COFFEY, Q.C.
22 any technologist will have to deal with in the 22 Q. Now, you knew that at thetime, why, where
23 tissue processor. So that means that we 23 would get that figure?
24 should be changing the solution in the tissue 24 DR.EJECKAM:
25 processor fairly regularly, depending on the 25 A. Intheliterature.

Page 246 Page 248
1 volume that you put through it. Again, this 1 COFFEY, Q.C.
2 is something that it will depend on the volume 2 Q. Andwasthat literature readily available to
3 of the tissue that go throughit. 3 pathologists?
4 COFFEY, QC. 4 DR. EJECKAM:
5 Q. Now the problem, the referenceto delayed, 5 A. | bdieveso.
6 over, under and uneven fixation, who or what 6 COFFEY, Q.C.:
7 sort of individual or professional would be 7 Q. Now, you've underlined "In 10 percent neutral
8 expected to deal with those problems? 8 buffered formalin." Why isthat?
9 DR. EJECKAM: 9 DR. EJECKAM:
10 A. Now thedelayed fixation will come from the 10 A. Wadl, thatis the usua--you see 10 percent
11 OR. 11 formaliniswhat we use for fixation. Some
12 COFFEY, Q.C.: 12 people may use alcohol and alcohol fixation
13 Q. OR. 13 will destroy the antigen. And there are other
14 DR. EJECKAM: 14 fixatives, so | just wanted to highlight the
15 A. Whenthey takeit and they don’t put itin 15 fixative of first choice.
16 formalin quickly, that may be delayed 16 COFFEY, Q.C..
17 fixation. Then over fixation, of course, if 17 Q. You say, "ltis advisable to maintain a
18 itis aready in formalin and leftin the 18 regular check onthe pH of the buffered
19 laboratory for along time. Now like | said, 19 formalin even if it is procured commercialy.
20 the optimal period we said 18to 24 hours. 20 Regular check and change of grades of acohol
21 Now there areinformationin theliterature 21 in the tissue processor will eliminate
22 saying that you can fix for six hours, seven 22 inadequate tissue dehydration." 'Y ou spoketo
23 hours and still get agood result. Soit'sa 23 us about that. Why did you feel it necessary
24 question of the experimentation is going on 24 torefer to aregular check of thepH of
25 and to shorten this time, so it depends on how 25 buffered formalin, even commercia?
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1 Commercially procured should be checked. Why | 1 COFFEY, Q.C.
2 would you have to point that out? 2 Q. So tissue reprocessing in terms of
3 DR. EJECKAM: 3 Immunostains -
4 A Wdl,it isagain offering information that 4 DR. EJECKAM:
5 may be of practica use, of practical 5 A. Butinimmuno, you're going to create problem
6 importance. If you buy agallon of radiant 6 -
7 and leave it on the desk whereit’s supposed 7 COFFEY, Q.C.:
8 to beinthe open lab and if it has not been 8 Q. Immuno, yes.
9 used up, there's apossibility if it'sbeen 9 DR. EJECKAM:
10 there for quite awhile that the pH may change, 10 A. But generaly spesking, it causes
11 S0 it’ s necessary to monitor those. 11 interpretative problem when you do that.
12 COFFEY, Q.C. 12 COFFEY, QC.
13 Q. Andwhat can bethe possible effect of that 13 Q. It'ssomething, if possible, to be avoided?
14 be, if the pH is not being monitored and 14 DR. EJECKAM:
15 maintained properly, what’ s the down side? 15 A. Yes. It'snot done very commonly, actually.
16 DR. EJECKAM: 16 Thisagain isinformation from literature, but
17 A. Yeah, fixation capability of the formalin. 17 in most laboratories they don't do any more
18 COFFEY, Q.C.: 18 reprocessing because poor (unintelligible) if
19 Q. It'll lessen, | takeit? 19 you have good solution and everything, you
20 DR. EJECKAM: 20 don’t have to run into that kind of trouble.
21 A. Yeah, it would lessen, yeah. 21 COFFEY, Q.C.
22 COFFEY, Q.C. 22 Q. Now, how much tissue reprocessing did you
23 Q. Now, there's areference there to tissue 23 observe as going on at the General Hospital?
24 reprocessing, what is that? 24 DR.EJECKAM:
25 DR. EJECKAM: 25 A. None. None?
Page 250 Page 252
1 A. Yeah, wedo that to--now, if you process 1 COFFEY, Q.C.
2 tissueand it's cut and you find that maybe 2 Q. Oh,one word, none, okay. Do you know if
3 thetime it was being embedded, it was not 3 therewas any going on elsewhere, like, for
4 embedded properly. Embedded, | mean when they 4 example, at St. Clare’s?
5 take the tissue and put itin the cassette 5 DR. EJECKAM:
6 corridor (phonetic) and then pour the molten 6 A. No, | have noinformation to that, but | don’'t
7 wax on it, if the tissue hasn’t been properly 7 believe they were doing it.
8 arraigned (phonetic) then you may not see all 8 COFFEY, Q.C.:
9 the layers of the tissue when they cut it, and 9 Q. Sir,interms of the dides, because | take it
10 when you get your dlide, | find that this has 10 having made thisfairly lengthy referenceto
11 happened, you have to reprocess that tissue or 11 fixation and related matters hereon this
12 you have to re-embed it, sorry. Now, 12 first page, was there anything that you’ d seen
13 reprocessing comes when like we said, if you 13 that caused you to believe that fixation was a
14 had dehydration problem and there's alot of 14 problem at the time, in 20037
15 water init, that’s where it wasn't properly 15 DR. EJECKAM:
16 dehydrated. Y ou cannot remove that water in 16 A. No. This memo was smply to provide
17 that block. Theonly way you cando isto 17 information to my colleagues. It wasn't based
18 reprocess the tissue, go to the--start afresh. 18 on any findings of any stains.
19 And of course, when you do this, these 19 COFFEY, Q.C.:
20 chemicals are harsh to the antigen inside. We 20 Q. Now, uptothispoint intime, which would be,
21 are able to retrieve them, but if you have to 21 well, April and May of "03, in terms of ER and
22 do it over and over again, definitely you're 22 PR dides, okay, you would have had occassion
23 going to lose some antigen, | mean, molecule 23 to read whose ER and PR slides, what sorts of
24 sitethat antibodies are supposed to attach 24 patients? Would you just read your own
25 to. 25 patients’ slides?
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1 DR. EJECKAM: 1 then they will go ahead and send them out.
2 A. | wouldlook at my own. 2 COFFEY, Q.C.:
3 COFFEY, Q.C. 3 Q. Wasthere any procedurein place that they--
4 Q. Yes 4 requiring them to come, requiring them to come
5 DR. EJECKAM: 5 to you with al ER and PR dlides?
6 A. Andthen| would look at the--during the time 6 DR. EJECKAM:
7 we were trying to optimize the stain, | would 7 A. | don't remember it was mandatory for them to
8 look at it with atechnologist before they 8 do, but they knew that they needed to show
9 pass them on, especially thosethat camein 9 them to me before they go out. Thein-house
10 from outside of St. John’s.  But you have to 10 pathologists would look at theirs and it’s not
11 send the dlides back to the pathologist, so | 11 aproblem there, they needed to consult me,
12 would look at it with them to satisfy that it 12 they would come to me, but there was probably
13 isagood stain before they send them out. 13 no need for it. But since we were sending the
14 COFFEY, Q.C.. 14 dlides out to people outside St. John’sand
15 Q. Andwhen was that occuring? 15 they are not here physically, | thought that
16 DR. EJECKAM: 16 was necessary to look at the section before
17 A. Within the--it wasn't a particular period, but 17 they go.
18 during--it was a process that was going on. 18 COFFEY, Q.C.:
19 COFFEY, Q.C. 19 Q. Sowhat would you be looking for in relation
20 Q. Thisisduring April and May, | take it? 20 to the ER and PR dlides?
21 DR. EJECKAM: 21 DR. EJECKAM:
22 A Yes 22 A. Thecontrols.
23 COFFEY, Q.C: 23 COFFEY, Q.C:
24 Q. For ER/PR? 24 Q. Sowhat type of controls?
25 DR. EJECKAM: 25 DR. EJECKAM:
Page 254 Page 256
1 A Yeah 1 A. If I'm doing internal controls and external
2 COFFEY, Q.C.: 2 controls, internal controls that mean when |
3 Q. Okay. So after that did you have occassion to 3 say look at asini, the asini in normal breasts
4 review ER and PR slides for pathologists from 4 will stain positively and if the stain was
5 outside St. John's? 5 doneand it's negative, thenit hasto be
6 DR. EJECKAM: 6 repeated before we send it out. It hasto be
7 A. Theword "review", | mean, | didn't haveto. 7 positive.
8 Just if--after the staining, | would look at 8 COFFEY, Q.C.:
9 it with the technologist to satisfy that it's 9 Q. Soandwouldyou look at the external controls
10 okay. | wasn't reviewing to make any report. 10 too?
11 COFFEY, Q.C. 11 DR. EJECKAM:
12 Q. Yeah,andit's- 12 A. Yes
13 DR. EJECKAM: 13 COFFEY, Q.C.
14 A, If it wastechnically okay, then| would ask 14 Q. Okay. To make surethat they were staining
15 them to send it on. 15 positive, external positive controls -
16 COFFEY, Q.C.: 16 DR. EJECKAM:
17 Q. How long did that continue for in terms of ER 17  A. Yes
18 and PR dlides that you would - 18 COFFEY, Q.C.:
19 DR. EJECKAM: 19 Q. - werestaining positive? Was the fact that
20 A. It continued, that continued until we stopped 20 you had looked at those, was that recorded in
21 doingit. It was--a (unintelligible) would 21 any way?
22 come into my room with it, | would look at it. 22 DR.EJECKAM:
23 It wasn't a formal type of thing, they will 23 A. No,wedidn't keep logbook about any of those.
24 bring sections of stain to my room to look at 24 COFFEY, Q.C.
25 and | would look at it and say that’sfine, 25 Q. Andintermsof the ER and PR dlidesfor the
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1 local pathologists, say at the St. Clare’s and 1 Soit may just look negative and then the
2 the General Hospital pathologists, ER/PR and 2 positive ones are back in the patient.
3 dlides, would you be asked by the 3 COFFEY, Q.C.
4 technologists to review them? 4 Q. Sol takeit the overall ideathen wasthe
5 DR. EJECKAM: 5 more tumor tissue, the better?
6 A. Notrealy. Youknow, it was mainly the ones 6 DR. EJECKAM:
7 going out. 7 A. Yes thevariety -
8 COFFEY, Q.C. 8 COFFEY, Q.C.
9 Q. Out. Anything that was going out of town? 9 Q. From your perspective?
10 DR. EJECKAM: 10 DR. EJECKAM:
11 A. Yeah 1  A. Yes
12 COFFEY, Q.C. 12 COFFEY, Q.C.
13 Q. You'dhavealook at. And that would involve 13 Q. Tobeabletoanalyzeit?
14 Mary Butler and Ken Green? 14 DR. EJECKAM:
15 DR. EJECKAM: 15 A. Yes
16 A. AndwhenLesjoined - 16 COFFEY, Q.C.:
17 COFFEY, Q.C.: 17 Q. Okay. Paragraph 3 refersto, you pointed out,
18 Q. Andwhen Lesjoined? 18 internal controls, normal breast acini. Now,
19 DR. EJECKAM: 19 this usage of internal controlsin relation to
20 A. Yeah 20 ER/PR, which iswhat thisis about, isn't it?
21 COFFEY, Q.C: 21 DR. EJECKAM:
22 Q. Leswould, aswell. If we could, please, the 22 A. Yes, yes, yes.
23 ER/PR false negative results at paragraph 2, 23 COFFEY, Q.C.
24 "Increase in core biopsies, therefore, were 24 Q. How long had you known about this, the idea of
25 possible, restricting ER/PR requests to 25 using internal controls for ER/PR?
Page 258 Page 260
1 excision biopsies." Could you explain that to 1 DR. EJECKAM:
2 the Commissioner generally what that was 2 A | don't know the time, but if you do
3 about? 3 immunohistochemistry of breasts, then it's
4 DR. EJECKAM: 4 important that you recognize that quite early.
5 A. Commissioner, the core biopsy isobtained by 5 Now, we did that in Doha, soyou know, it
6 needle approach. And sometimesthe needle 6 wasn’t something | recognized here.
7 goes through the tumor and obtains good volume | 7 COFFEY, Q.C.:
8 of tumor. Sometimesit may glance through a 8 Q. No. Sothis, you knew this back in the’90s
9 fibrous tissue and then it doesn’t obtain 9 in Doha?
10 enough cells and they may abtain only fibrous 10 DR. EJECKAM:
11 tissue or necrotic tissue. Or they may obtain 11  A. Yeah
12 some tumor cells that may biologically be 12 COFFEY, Q.C..
13 negative. So if you did the stain and find 13 Q. That would be when your laboratory was
14 that you don’t have so much of tumor volume 14 involved in this?
15 and those tumor cellsthat you've done show 15 DR. EJECKAM:
16 negative, then you report it as negative, in 16 A. Yes
17 actual fact the bulk of the tumor, if you 17 COFFEY, Q.C.:
18 excised it, may show positivity. So unless it 18 Q. Youwere awareof it. How did you become
19 isimperative--have, I've seen publications 19 aware of the necessity to have internal
20 now where people are saying core biopsy no 20 controls?
21 problem, (unintelligible) no problem, but at 21 DR. EJECKAM:
22 this time we know this can happen, you know, 22 A. Wéll, | mean, if you--again, when you choose
23 the person who istaking it and how much 23 the block, that’swhy when you get several
24 volume of the tumor that was obtained and this 24 sections on the HNE, then you look at it first
25 tumor may have estrogen 80 when it comesout. |25 before you choose the block that will work for
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1 immunohistochemistry. In the process, part of 1 Commissioner.
2 it isthat you choose a good block, and what 2 COMMISSIONER:
3 makes a good block is that that section should 3 Q. Ilwant tomake surel understand how many
4 contain tumor and no more tissue. 4 levels of control there are. There's an
5 COFFEY, Q.C.: 5 external control?
6 Q. Yeah, and| appreciate that, Doctor. But you 6 DR. EJECKAM:
7 learned that when, yourself? 7 A. Yes. Yes, that'strue, Commissioner.
8 DR. EJECKAM: 8 COMMISSIONER:
9 A. Again, before | camehere, | mean, we were 9 Q. And thedlide you would havea piece of
10 doing this asroutine, sowe knew that it 10 material which you would choose as having been
11 wasn't something new for anybody taking 11 tumor?
12 section of abreast biopsy, | mean, breast 12 DR. EJECKAM:
13 sections for immunohistochemistry. 13 A. Yes
14 COFFEY, Q.C. 14 COMMISSIONER:
15 Q. Sofrom your perspective, back in the 1990sin 15 Q. Andyouwould have apieceof normal tissue
16 Dohathat as anybody doing ER/PR tests, any 16 taken from that same block?
17 pathologists picking ablock for that would 17 DR. EJECKAM:
18 know to be awareto pick the block withnormal |18 A. No. It isone section.
19 tissue, normal breast, asini, in the block and 19 COMMISSIONER:
20 look for the staining or non-staining of the 20 Q. Um-hm.
21 internal controls back in the’90s? 21 DR. EJECKAM:
22 DR. EJECKAM: 22 A. When you taken the section of the tumor, maybe
23 A. lwouldn't say any pathologist. The way | 23 two millimetre, when you section it, you
24 look at it that if you are doing 24 should (unintelligible) that tumor with normal
25 immunohistochemistry - 25 tissue both ways.
Page 262 Page 264
1 COFFEY, Q.C. 1 THE COMMISSIONER:
2 Q. Ifyou'regoing to order - 2 Q. So,you havethe piece of material, for want
3 DR. EJECKAM: 3 of abetter word, that you are looking at, you
4 A, If you are working with immunohistochemistry, 4 are confident has on it both normal and -
5 then you needed to know this. 5 DR. EJECKAM:
6 COFFEY, Q.C. 6 A. Tumor.
7 Q. Yes 7 COMMISSIONER:
8 DR. EJECKAM: 8 Q. - norma material?
9 A. Butapathologist who doesn’'t work withiit, 9 DR. EJECKAM:
10 then you see the sample, they simply look at a 10 A. Yes
11 section and give you a section that contains a 11 COMMISSIONER:
12 lot of tumor and believe that you probably 12 Q. And material which you'retrying to determine
13 would have the external control. But if your 13 whether or not it is malignant?
14 formalinisnot control, but on adifferent 14 DR. EJECKAM:
15 slide may not affect what isin the tumor bad, 15 A. Wdl, no, | would have notice malignant before
16 so the best thing is to have a second level of 16 doing immunohistochemistry.
17 control and that really is more critical for 17 COMMISSIONER:
18 me, that even if the dlide control is okay, 18 Q. Okay, al right.
19 and internal control contained ina slide 19 DR. EJECKAM:
20 negative then that doesn’'t go because there’s 20 A. You look at HNE and that tell me it's
21 something wrong there. That’s more critical 21 malignant.
22 in evaluating the controls than the external 22 COMMISSIONER:
23 one. 23 Q. Okay. So you have something you know is
24 COFFEY, Q.C. 24 malignant?
25 Q. Sofrom your perspective--I'm sorry, go ahead, 25 DR. EJECKAM:
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1 A Yes 1 Then when you have--when you've satisfied
2 COMMISSIONER: 2 yourself that internal control isokay and
3 Q. Justlooking at--you'reright, yes, | wasn't 3 that the dlide is okay, then that’s when you
4 thinking. And you have attached to it normal 4 should go assessing the tumor for positivity
5 material ? 5 or negativity.
6 DR. EJECKAM: 6 COMMISSIONER:
7 A Yes 7 Q. Okay. Soyou have external control, you have-
8 COMMISSIONER: 8 -which would be outside of the dlide and
9 Q. Andinaddition you have onthat samedlide 9 within the slide you have -
10 something that you know should stain positive, 10 DR. EJECKAM:
11 correct? 11 A. Not outside the dlide. Outside of the
12 DR. EJECKAM: 12 diagnosive tissue.
13 A. Yes, yes. 13 COMMISSIONER:
14 COMMISSIONER: 14 Q. External control?
15 Q. Andyou also have one that you know should 15 DR. EJECKAM:
16 stain negative? 16 A. Yeah. Let meput it thisway.
17 DR. EJECKAM: 17 COFFEY, Q.C.
18 A. Yes. Butnot al of them onthe same dlide. 18 Q. Sure
19 | introduced having the positive control on 19 DR. EJECKAM:
20 the same test dide. Initialy we used to 20 A. Ifthatisdlide.
21 have two dides, oneisthe diagnostic dlide. 21 COMMISSIONER:
22 COMMISSIONER: 22 Q. Yeah
23 Q. Yes 23 DR. EJECKAM:
24 DR.EJECKAM: 24  A. Thenyou go from thereto there. And | would
25 A. Thepatient dlide. Then on the second dlide 25 put the diagnosive tissue here.
Page 266 Page 268
1 isthe control. That isfine, but | found 1 COMMISSIONER:
2 that over aperiod in Doha, you may get a 2 Q Um-hm.
3 better handle of the control by having both 3 DR. EJECKAM:
4 sections on the same dide, soit’sthat one 4 A. It hastumor and it has normal tissue.
5 slide goes through the same process. 5 COMMISSIONER:
6 COMMISSIONER: 6 Q. Yeah.
7 Q. Um-hm. 7 DR. EJECKAM:
8 DR. EJECKAM: 8 A. Then| put my control here, external control.
9 A. Then you re much more confident that they are 9 Thisis a pieceof tissuethat | know is
10 under--they went through under same 10 positive.
11 conditions. So what we are doing now isto 11 COMMISSIONER:
12 put the piece of tumor within that tumor and 12 Q. Okay.
13 the size of it to contain normal tissue. 13 DR. EJECKAM:
14 COMMISSIONER: 14 A. Butthey'reall onthe same dlide.
15 Q. Um-hm. 15 MR. BROWNE:
16 DR. EJECKAM: 16 Q. Commissioner, | think the external control is
17 A. That isthe diagnosive tissue. Then few 17 actually from another case, a known case of -
18 millimetres away there’ s another breast tissue 18 COMMISSIONER:
19 that is positive, we already know is positive 19 Q. | understand that.
20 for whatever we're trying to check out, then 20 MR. BROWNE:
21 that would be--so when we put it under 21 Q. Okay.
22 microscope, you go through to the 22 COMMISSIONER:
23 (unintelligible) control is not on the section 23 Q. I'mjust trying tofigure out whether 1I’'m
24 of the tumor, look at it, then you go back to 24 dealing with three controls or two controls.
25 the tumor and look for theinternal control. 25 DR. EJECKAM:
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1 A. Two contrals, just two controls. The dlideis 1 THE COMMISSIONER:
2 thereand that’sthe diagnosive tissue, the 2 Q. Went through exactly the same process asthe
3 tumor is there, and then this is normal 3 tissue that you are trying to determine
4 (unintelligible) - 4 whether or not is positive or negative?
5 COMMISSIONER: 5 DR. EJECKAM:
6 Q. Yes andthat's- 6 A. Yes, Commissioner.
7 DR. EJECKAM: 7 THE COMMISSIONER:
8 A. Thenthat - 8 Q. Thank you.
9 COMMISSIONER: 9 COFFEY, Q.C:
10 Q. - what you call the secondary contral, isit? 10 Q. Andthe purposeand the importance of that
11 DR. EJECKAM: 11 internal control is what, from your
12 A. Yeah, this issecondary control or internal 12 perspective, you know, as a physician?
13 control. 13 DR. EJECKAM:
14 THE COMMISSIONER: 14 A. Ithink it ismore critical for me than the
15 Q. Yeah 15 external because it’ s within the tumor itself
16 DR. EJECKAM: 16 and if it's negative, then it is difficult to
17 A. Thenthisisthe externa control. 17 interpret what is being stained on the tumor,
18 THE COMMISSIONER: 18 sol think it'sa critical portion of this
19 Q. Yes 19 evaluation.
20 DR. EJECKAM: 20 COFFEY, Q.C:
21 A. Whichisnotinthistissue, but onthe same 21 Q. Andyou ve known that for many years, | take
22 dide. 22 it, long before you came to St. John’s?
23 THE COMMISSIONER: 23 DR. EJECKAM:
24 Q. Okay. 24 A. Yes, yes.
25 DR. EJECKAM: 25 COFFEY, Q.C.:
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1 A. Thenl know thisis positive. 1 Q. Andl take it thenthat that knowledge from
2 THE COMMISSIONER: 2 your perspective, any pathologist who was
3 Q. Yes, | understand that. 3 looking at interpreting an ER slideor aPR
4 DR. EJECKAM: 4 dlide, interpreting it and making areport,
5 A. Thatif | need anegative control, I'll do the 5 should have that level of knowledge?
6 same thing, then | will put either on the same 6 DR. EJECKAM:
7 known positive case, then | will do one of two 7 A. Not necessarily.
8 things, | will mix the primary antibody. 8 COFFEY, Q.C.:
9 THE COMMISSIONER: 9 Q. Okay, well how much should they know?
10 Q. Okay. 10 DR. EJECKAM:
11 DR. EJECKAM: 11 A. Wdl they should be able to know that what is
12 A. Butseeif | dothat, there' |l be no reaction 12 positive control nuclear stain, that is
13 or | will just take stain or something that | 13 variable, they areable to evaluateit and
14 know is- 14 then know that cytoplasmic stain is negative
15 THE COMMISSIONER: 15 and they would beable to see what the
16 Q. Isgoing to be negative. 16 background, but interms of knowing that
17 DR. EJECKAM: 17 internal control has to be positive or
18 A. React with ER/PR and put on another dide asa 18 negative, it's something you acquire when you
19 negative control. 19 area little bit more associated with the
20 THE COMMISSIONER: 20 process. | amnot goingto quarrel witha
21 Q. Andthe purpose of doing that is because that 21 colleague who doesn’t do breasts all the time
22 isthe best way of ensuring that what you're 22 and who doesn’t know this information.
23 looking at isyour controls - 23 COFFEY, Q.C.
24 DR.EJECKAM: 24 Q. Andthe purposein drafting paragraph 3 was, |
25 A. Yes 25 takeit to, for informational purposesto let
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1 the pathol ogists throughout Newfoundland know | 1 didn’t know who knew that or who didn’t know.
2 that internal controls, usage of them in this 2 COFFEY, Q.C.:
3 context was a good idea? 3 Q. Andyou got thisinformation from where?
4 DR. EJECKAM: 4 DR. EJECKAM:
5 A. Yes 5 A. From theliterature, Babb's.
6 COFFEY, Q.C. 6 COFFEY, Q.C.
7 Q. Andwasthat information, other than being in 7 Q. Couldyou spell that please?
8 your memo here, was that readily ascertainable 8 DR. EJECKAM:
9 from the literature? 9 A. B-A-B-B-S
10 DR. EJECKAM: 10 COFFEY, Q.C.:
11 A. Yes 11 Q. Thank you. And then you point out that
12 COFFEY, Q.C.: 12 "higher staining intensity does not reflect
13 Q. Andhad it been so for awhile? 13 better resultsand this isa function of
14 DR. EJECKAM: 14 staining procedure and may ater al
15 A. | don't know what they got in the books, but 15 cytoplasmic staining in ER and PR immunostain
16 most immunohistochemistry literature textbooks |16 are to be considered as negative." | takeit
17 or thosewho do recite on this subject will 17 that’ s particular to ER and PR?
18 recognize this. 18 DR. EJECKAM:
19 COFFEY, Q.C. 19 A. Yeah.
20 Q. Okay, and Doctor, if | could move on, you then 20 COFFEY, Q.C.:
21 talked about the relative positivity of PR and 21 Q. Oroneof thethingsthat's -
22 ER for different or certain types of tumors or 22 DR.EJECKAM:
23 certain--well you do point out, I'm sorry, 23 A. Thenucleus stain.
24 that carcinoma of the breast, most PR positive 24 COFFEY, Q.C.:
25 tumors are also ER positive, however ten 25 Q. And you were aerting peopleto this for
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1 percent of PR positive tumors are ER negative. 1 informational purposes.
2 Thosefigures, that ten percent figure, you 2 DR. EJECKAM:
3 would have gotten that from where at the time? 3 A Yes
4 DR. EJECKAM: 4 COFFEY, Q.C.
5 A. Literature. 5 Q. Theideathat "higher staining intensity does
6 COFFEY, Q.C.: 6 not reflect better results’, what were you
7 Q. Atthetime. 7 cautioning against there, Doctor?
8 DR. EJECKAM: 8 DR. EJECKAM:
9 A. Yeah 9 A. All theimmunohistochemistry for breasts, you
10 COFFEY, Q.C.: 10 find a differentiates of positivity, so
11 Q. Then the reporting, Doctor, and you do then, 11 sometimesyou have very dark nucleus, then
12 you say for several formula are in the 12 sometimes brown, sometimes faint and maybe if
13 literature, what was your purpose in having 13 you're not familiar with this, somebody may be
14 this here, because the different categories 14 waiting to have very dark stainto call it
15 for positive results, you've got ER positive 15 positive. Somy, again, given information
16 greater or equal to five percent nuclear 16 that it doesn’'t have to be that dark and that
17 staining, ten percent of tumor staining, one 17 being dark doesn't mean it's a better stain,
18 percent shown to benefit. Why would you point |18 al you needto dois toidentify nuclear
19 out the three of them and give this consensus 19 stain, that it crisp, it may befaint andin
20 statement? 20 actual fact, you should not have a uniformed
21 DR. EJECKAM: 21 stain, you should have avariation of stain
22 A. My intention here was, likel said from the 22 because each of those cellsisin adifferent
23 beginning, to provide information to my 23 stage of activity; therefore, they should not
24 colleagues. They may have known this, so 24 have uniformed dark stain. Some may be light,
25 probably wouldn't be necessary for them, but | 25 some may be darker.
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1 COFFEY, Q.C. 1 carcinomaand | know it ought to be positive
2 Q. Andthen on the next page, Doctor, if | could, 2 and | find anegative, that helps me to say
3 you list a number of ER positive tumors and 3 no, there’ s something going on here, but if |
4 you'vegot four of themthere and as well 4 didn’t have that information, | may just let
5 you've pointed out that lobular would be one 5 it go and say nothing as aresult of the test.
6 that would normally be included - 6 THE COMMISSIONER:
7 DR. EJECKAM: 7 Q. Okay.
8 A. Yes 8 COFFEY, Q.C.
9 COFFEY, Q.C.: 9 Q. And, Doctor, justtofinish thisparticular
10 Q. Andinfact, asyou've pointed out, thiswas 10 memo, you’ ve noted in paragraph 8, low grade--
11 not meant to be an exhaustive research paper 11 low nuclear grade tumors are usually positive
12 at thetime. 12 for ER/PR and negative for HER2/neu and you go
13 DR. EJECKAM: 13 on about that. | take it was this--why was
14 A. Right, right. 14 this here? Wasthisfor the same purpose as
15 COFFEY, Q.C.: 15 your reference in paragraph seven?
16 Q. Why would you be pointing that out to the 16 DR. EJECKAM:
17 pathologists, even listing any of them? 17 A. Yes
18 You've listed four and you could have listed 18 COFFEY, Q.C.:
19 five? 19 Q. Okay.
20 DR. EJECKAM: 20 DR. EJECKAM:
21 A. Well again, is process to give them 21  A. Becausethe information that most of those
22 information because if someone has tubular 22 listed on seven are low grade tumors anyway.
23 carcinoma, for instance and the stain is 23 COFFEY, Q.C.:
24 negative, like |l say, you will look at HNE, 24 Q. Doctor, in other places that you' ve worked, do
25 many diagonals of malignancy anyways, this 25 people keep track of, the lab keep track or
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1 doesn’'t help you to make that judgment and if 1 the pathologist keep track of the ER and PR
2 you see atubular carcinoma with alow grade 2 positivity rates for different types of tumors
3 malignancy, ought to be positive and then you 3 or just generally within the lab?
4 find it negative, then you show, it really 4 DR. EJECKAM:
5 doesn’'t, not controlled, thereby it probably 5 A. | don't understand the question.
6 is timeto havea consultation. So this 6 COFFEY, Q.C.:
7 again, process of - 7 Q. Okay, and| apologize. In other laboratories
8 COFFEY, Q.C.: 8 where you have worked outside of St. John's -
9 Q. Withaview to doing what, a consultation with 9 DR. EJECKAM:
10 aview to doing what? 10 A. Yes
11 DR. EJECKAM: 11 COFFEY, Q.C.
12 A. Torepeat the test, to repeat it. It could, a 12 Q. Didthey keep track of ERand PR positivity
13 the end of the day, it may be negative but you 13 rates?
14 have to satisfy yourself that that was a 14 DR. EJECKAM:
15 spurious result. 15  A. | wouldn’'t know that.
16 THE COMMISSIONER: 16 COFFEY, Q.C.
17 Q. Sointheprocessof doing what pathologists 17 Q. Okay, soif they were doing it, they weren't
18 do and assessing the results of your process, 18 letting you know.
19 you had to think about the particular kind of 19 DR. EJECKAM:
20 tumor you're dealing with and the likely 20 A. They would not send us any feedback on that,
21 result, aswell aswhat you see, is that 21 wejust did the test and sentitto themto
22 right? 22 evaluate.
23 DR. EJECKAM: 23 COFFEY, Q.C:
24 A. Yes, it makeslifeeasier if | know that, my 24 Q. Okay, and that was, | take itin Qatar as
25 HNE says atubular carcinoma, or lobular 25 well, iswhat I’'m asking you about, in Qatar

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 277 - Page 280




June 3, 2008 Multi-Page™ Inquiry on Hor mone Receptor Testing
Page 281 Page 283
1 you weren't keeping track of the statistics? 1 COFFEY, Q.C.
2 DR. EJECKAM: 2 Q. You wereworking there, okay. Andso in
3 A. No,wewould keep at theend of it, what our 3 effect | take it you're telling the
4 own year, you can then do your statistics, but 4 Commissioner, look, when you did get involved
5 you don't keep track, | mean, the results are 5 in April of 2003, your experience with the
6 final and if you wanted to get them and do a 6 technologists was they were happy to have you
7 statistics on them, then you can do that. 7 there?
8 COFFEY, Q.C. 8 DR. EJECKAM:
9 Q. Okay, and you'd dothat, | take it, by 9 A Yes
10 accessing the computer system and - 10 COFFEY, Q.C.:
11 DR. EJECKAM: 11 Q. Andyou say asareference point, | takeit as
12 A. Yeah,and | would get acopy or goto the 12 aperson that they could go to and to talk to?
13 computer. 13 DR. EJECKAM:
14 COFFEY, Q.C. 14 A. Yes
15 Q. And, Doctor, with respect to the referencein 15 COFFEY, Q.C.:
16 paragraph one here, you referred to over and 16 Q. About any concerns that they would have?
17 under fixation, is either of those types of 17 DR. EJECKAM:
18 fixation problem more associated with the 18 A. Yes, that'swhat happened.
19 possibility of a false negative? Iseither 19 COFFEY, Q.C.:
20 more apt or likely to give you a fase 20 Q. What--did they give you any understanding
21 negative if the tissues was - 21 about what the state of affairs had been
22 DR. EJECKAM: 22 before you got involved in that regard?
23 A. Possibly over fixation. 23 DR. EJECKAM:
24 COFFEY, Q.C. 24 A. Wl redly they just said that they didn’t
25 Q. I'msorry? 25 have anybody to gototoiron out problems,
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1 DR. EJECKAM: 1 some were blaming, bringing out problems of
2 A. Possibly over fixation might be, but again, 2 the stains.
3 likel said, it's probably no more a problem 3 COFFEY, Q.C.
4 with a proper antigen retrieval. 4 Q. Inyour experience with the technologistsin
5 COFFEY, Q.C.: 5 St. John's, well asyou’'ve pointed out, your
6 Q. Withrespect to the technologist at the time 6 sense was they were happy to seeyou. How
7 in 2003, at thetime you were, in April and 7 about as time went on, what was your sense of
8 May when you were involvedin thisin the 8 how willing they were to learn, how interested
9 beginning, trying to fix or address the 9 they were?
10 concerns, did the technologists express any 10 DR. EJECKAM:
11 concerns to you about IHC in general, ER/PR, 11 A. | think they were willing to learn, the
12 particular IHC in general? 12 problem was that they probably had a lot of
13 DR. EJECKAM: 13 other thingsto do, so, you know, if you
14 A. Theonly concern that | could remember that 14 wanted to review cases with them, they
15 when | came into help, they expressed 15 probably had one that they were going to do
16 happiness that someone, they have areference 16 gross, but when they got (unintelligible) they
17 point, but besidesthat, | mean, | am not 17 were quite happy, they were quite upfront
18 aware of any other difficultiesthey were 18 about it.
19 getting. 19 COFFEY, Q.C.:
20 COFFEY, Q.C. 20 Q. If wecanlook, please, at page 5 of exhibit
21 Q. Okay, and how about afterward, did they ever 21 P-0113, thisisamemo to Terry Gulliver from
22 come back to you expressing concerns? 22 yourself and you initialled it. The subject
23 DR. EJECKAM: 23 is"Immunohistochemical Stainsat the Health
24  A. Therewasno need for it because | was already 24 Sciences Centre". It's dated June 19th, 2003
25 working with them. 25 and thisgoes on for three pages, you've
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1 signed it, actually your full name thistime, 1 Q. Having written it, did you ever get any
2 and it’s copied to Dr. Desmond Robb whoisthe | 2 feedback or anybody ever ask you about it?
3 chair discipline of Laboratory Medicine; Dr. 3 Any response?
4 D. Cook, clinical chief and site chief, St. 4 DR. EJECKAM:
5 Clare's;, Dr. S. Parai, sitechief at the 5 A. Not in termsof written feedback, but |
6 Health Sciences Centre and to Barry Dyer, the 6 remember after some dayswhen | didn’t get any
7 manager of histopathology. And, Doctor, how 7 reply, | ran into Dr. Robb in the corridor and
8 isthat that you--or why did you come to write 8 | asked him if hegot theletter. Hesaid
9 this memo? 9 "yes, | gotit,and | think it wasa good
10 DR. EJECKAM: 10 letter" and that he was goingto have a
11 A. | did thisbecause after working with a 11 meeting. Unfortunately, he was ill and went
12 technologist and tryingto get some good 12 off in January for surgery and didn’t make it
13 stains and | still realized that we don’t have 13 back, and then asothe same process with
14 an optimal condition and to have optimal 14 Terry. | saw himinthelab and said "did you
15 condition would be to move the 15 get aletter?' Hesaid "yes' and he told me
16 immunohistochemistry into adifferent room, 16 "I’m going to reply to you" and that wasthe
17 have dedicated staff and then have a number of 17 follow up that | had and that wasall the
18 them that would need to - 18 response that | got from this.
19 COFFEY, Q.C. 19 COFFEY, Q.C.
20 Q. Arelisted here, yes. 20 Q. Sothat was--so you spoketo Dr. Robb and as
21 DR.EJECKAM: 21 you just pointed out, he was going to get back
22 A. Yeah, sothat wasthereason. | mean, | was 22 toyou. Dr. Robb unfortunately was ill and
23 just trying to ensure that we recognize even 23 got iller and | gather died shortly
24 though we're getting some good stains that 24 thereafter.
25 thisis not optimal and that we need to ook 25 DR. EJECKAM:
Page 286 Page 288
1 at the futureand look at what we have and 1 A Yesh
2 work to improve and make sure we have optimal | 2 COFFEY, Q.C.:
3 condition. 3 Q. Andyou aso spoketo Mr. Gulliver?
4 COFFEY, Q.C:. 4 DR. EJECKAM:
5 Q. Bythispoint, by June 19th 2003, the other 5 A. Yes
6 six stainsthat are referred to in your April 6 COFFEY, Q.C.:
7 4th memo, had the concerns with them been 7 Q. And he said he expected to act upon it and he
8 addressed by that point? 8 would get back to you?
9 DR. EJECKAM: 9 DR. EJECKAM:
10 A. Ohyeah, ohyeah. 10 A. Yes
11 COFFEY, Q.C. 11 COFFEY, Q.C.
12 Q. Bythetime you cameto writethe June 19th 12 Q. Andthat wasthelast you heard from him about
13 one, the immediate problem of the eight stains 13 it?
14 was addressed? 14 DR. EJECKAM:
15 DR. EJECKAM: 15 A. Yes
16 A. Yes 16 COFFEY, Q.C.
17 COFFEY, Q.C.: 17 Q. Didyou ever hear from anybody else about it?
18 Q. Didanyone ask you to write this? 18 DR. EJECKAM:
19 DR. EJECKAM: 19 A. No. Well, | know--I think Dr. Don Cook may
20 A. No. 20 have discussed it, but not written
21 COFFEY, Q.C. 21 communication.
22 Q. Okay. Soitwasyour idea? 22 COFFEY, Q.C:
23 DR. EJECKAM: 23 Q. Anyone--and | appreciateit’ s not addressed to
24 A. Yes. 24 the vPMedical, Dr. Williams or anybody else
25 COFFEY, Q.C. 25 in the administration, did you ever speak to
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1 anybody in the administration about it? 1 And then--now Dactor, in this first
2 DR. EJECKAM: 2 meeting, was there a concern about the
3 A No 3 reporting format for ER and PR receptors?
4 COFFEY, Q.C. 4 DR. EJECKAM:
5 Q. Why not? 5 A. | think it wasadiscussion about when to do
6 DR. EJECKAM: 6 it and then how to report it.
7 A, ldidn't think it wasnecessary. | don't 7 COFFEY, Q.C.:
8 report to them directly, so | made my memo to 8 Q. Okay, so when to do ER/PR?
9 the authorities looking after the laboratory. 9 DR. EJECKAM:
10 If they needed to go tothevp, it'stheir 10 A. Yeah
1 decision to make, not mine. 11 COFFEY, Q.C.:
12 COFFEY, Q.C.: 12 Q. Orderit?
13 Q. Now if we could, before we conclude for the 13 DR. EJECKAM:
14 day, Exhibit P-1572? I’'m going to come back 14 A Yeah
15 to that memo, Doctor. I'll takeit up inthe 15 COFFEY, Q.C.:
16 morning, but there’s acouple of things | 16 Q. Andl takeit so at that pointintime, even
17 would like to attend tofirst. Thisis a 17 aslate as April of '03, wasthe request for
18 report of the minutes of a surgical pathology 18 ER and PR tests on breast cancer automatic or
19 review committee meeting of April 15th 2003. 19 not at that time?
20 In fact, we have the agenda for it. Present 20 DR. EJECKAM:
21 areyourself, Dr. Badcock, Dr. Dawson, Parai, 21  A. | can't be sure of the dates, but | know that
22 Siddiqui, and Theresa Curtis, the secretary, 22 normally the pathologists, if you received a
23 and apologies from Dr. Thavanathan. 23 breast cancer case, you automatically fill out
24 DR.EJECKAM: 24 the request to the laboratory,
25  A. Thavanathan. 25 immunohistochemistry laboratory for ER/PR.
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1 COFFEY, Q.C. 1 But occasionally you get arequest from the
2 Q. Thavanathan, yes, I'm sorry. And Dr. Kwan. 2 oncologist sometimes, especially patients that
3 It's stamped Vice President, August 11th 2003, 3 have been done elsewhere.
4 Medical Services, and that would be presumably | 4 COFFEY, Q.C.:
5 the received by Vice President’s office, and 5 Q. Oh, okay.
6 then it’s handwritten out here to the side and 6 DR. EJECKAM:
7 dated September 2nd, 2003. | gather it'sa 7 A. They would fill out aform and send it to the
8 note from Dr. Williams. But this under 8 [aboratory.
9 business arising, well, it says "call to 9 COFFEY, Q.C.:
10 order. The first meeting of the surgical 10 Q. Soit wasagreed then, | takeit, a this
11 pathology review committee was called to order |11 meeting that ER and PR receptors would be done
12 by Dr. G. Ejeckam at 2:10 p.m. on April 15th. 12 on al breast surgery cases?
13 Business arising, terms of reference: (a) 13 DR. EJECKAM:
14 standardized reporting of pathology 14 A Yes
15 specimens.” 15 COFFEY, Q.C.:
16 And you’'ve written here, "Dr. Ejeckam 16 Q. Pathologists would just do it routinely?
17 asked the membersfor input for standardized 17 DR. EJECKAM:
18 reporting of pathology specimens. After much 18 A. Yeah,you didn't haveto wait for any more
19 discussion, it was agreed that the ER and PR 19 reguests or anything. Once you have a case of
20 receptors be done automatically on breast 20 breast cancer, part of the report has to be
21 surgery cases. Since HER2neu testing is 21 ER/PR findings.
22 expensive and only done when requested, it is 22 COFFEY, Q.C.
23 suggested it should be performed automatically |23 Q. The clinical information, "Dr. G. Ejeckam
24 on patients with apast history of carcinoma 24 circulated aform listing ten requirements a
25 of the breast." 25 properly completed specimen requisition form
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1 should include, and all members agreed those
2 requirements would benefit the clinician and
3 pathologist for improved patient care." So |
4 take it thisisthe opening in the effort, the
5 long campaign to get peopletofill out the
6 forms properly?
7 DR. EJECKAM:
8 A. Yeah
9 COFFEY, Q.C:
10 Q. Okay, andif we could, please, Commissioner,
11 paragraph three, new business, "3.1 ER/PR--and
12 PR receptors. Dr. G. Ejeckam stated that ER
13 and PR receptors are not being performed for
14 the next six weeks due to atechnical problem.
15 If a solution cannot be found, these tests
16 will be sent outside St. John's. He stated it
17 is being considered to send one or two
18 technologists to Halifax or Toronto for
19 training." So takeit that as of mid April,
20 this was just a note you were telling
21 everybody at your meeting -
22 DR. EJECKAM:
23 A. Yes

24 COFFEY, Q.C.:

Page 295

1 to deal with the technologists related to this

2 ER/PR matter initially, what was, from your
3 perspective, their relative state of knowledge
4 concerning immunohistochemistry and in
5 particular, ER/PR, but immunohistochemistry
6 generally? Compared to, for example, Qatar
7 whereyou had just come--spent more than a
8 dozen years.

9 DR. EJECKAM:

10 A. Wdl, they were doing their stainsokay. In
11 this type of process, it'sacontinua effort

12 to understand the system and to be ableto
13 troubleshoot if there' sany problem. It

14 requires reading. We are trying to get them
15 books, and | let them borrow my book, but
16 |ater on, we had to order textbook for them,
17 much later. So you know, they have a
18 reasonable knowledge for what they are doing,
19 but that doesn’t mean that they wouldn’t
20 benefit from improving their knowledge.

21 COFFEY, Q.C:

22 Q. Andin 2003, wastherean effort to get them
23 sent to another lab?

24 DR. EJECKAM:

24 COFFEY, Q..
25 Q. Your observation in early 2003 when you began

25 Q. -what wasgoing on, wasinyour April 4th 25 A. That's when | suggested they could go--I
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1 memo, because someof the people at the 1 discussed it with Don and they could goto

2 meeting are not pathol ogists? 2 either Toronto or Halifax or Montreal, but |

3 DR. EJECKAM: 3 don’'t think they were ableto go then for

4 A. Ohyes. 4 probably budget problem or, | don’t know, and

5 COFFEY, Q.C.: 5 the work process. They were probably short

6 Q. A number of them aren’t, so you haveto tell 6 staffed, but | don’t know the details of that.

7 them that. The technologists, by mid April, 7 COFFEY, Q.C.:

8 did you think therewas a need for the 8 Q. Okay, so at that time anyway, your memory is

9 technologists to have special training? 9 they didn’t get to go then?

10 DR. EJECKAM: 10 DR. EJECKAM:

11  A. Yes, | mean, the people who are doing 11 A. No, no.

12 immunohistochemistry, if there’sa chance of 12 COFFEY, Q.C.:

13 possibly to go to a bigger |aboratory that has 13 Q. Okay. If we could, tomorrow morning,

14 more volume, that would be helpful. It 14 Commissioner.

15 doesn’t mean they are not doing good job, but 15 THE COMMISSIONER:

16 it's good to see what other people are doing. 16 Q. Okay.

17 COFFEY, Q.C. 17 COFFEY, Q.C.

18 Q. Sol takeit, as you described, is in fact 18 Q. Thank you.

19 what happened in Qatar? You sent peopleto 19 THE COMMISSIONER:

20 Florida? 20 Q. We'll adjourn until 9:30 in the morning.

21 DR. EJECKAM: 21 Thank you.

22 A. Yeah, yeah, | sent to Florida to have alook

23 at abigger set up.
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