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THE COMMISSIONER:
Q. Please be seated. Mr. Coffey.
MR. ROBERT THOMPSON, EXAMINATION BY BERNARD COFFEY, Q.C.
- CONTINUED
COFFEY, QC.:
Q. Thank you, Commissioner. If we could open,
please, Exhibit P-0312? Thank you. Page
five, and thisisa copy of that 2:37 p.m.
July 19th e-mail, Mr. Thompson, that Mr. Cake
forwarded to you at 2:51. Mr. Thompson, the
phrase "there's a possibility the significance
of any announcement will be minimized"-
MR. THOMPSON:
A. Um-hm.
COFFEY, QC.:

Q. - coming as it did from Carolyn Chaplin,
director of communicationsin the Department
of Health, how would a person in your
position, at the time, have interpreted that?
MR. THOMPSON:

A. Wadll, it's an ambiguous--it's ambiguously
phrased, so | would have had to read into it
in some fashion and it could have meant that
the potential announcement or publicity on
thismight beless thaninitially thought,
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1 because emerging information that she talks 1 COFFEY, Q.C.
2 about in the first line, the significance of 2 Q. Thatwould beto forward, inthis context,
3 itisnow might be less than what we thought 3 would be to forward it to the Cabinet
4 thismorning. So that’s one way that you 4 Secretariat? "We have arranged a briefing and
5 could think about it. The other, based on the 5 -
6 kindsof thingsthat weknow now, is that 6 MR. THOMPSON:
7 therewas an emerging sense within Eastern 7 A, Wdll, actually what it -
8 Health that perhaps the immediate--you know, 8 COFFEY, Q.C.:
9 that immediate week wasn't the right time to 9 Q. -wewill bein abetter position.”
10 go public with this, no matter - 10 MR. THOMPSON:
11 COFFEY, Q.C.. 11  A. "Wehavearranged abriefing with the health
12 Q. And| appreciate that, but that’s what we know 12 authority for the latter part of the week."
13 now. |I’'m asking about you at the time, as the 13 COFFEY, Q.C.:
14 clerk. 14 Q. Yes
15 MR. THOMPSON: 15 MR. THOMPSON:
16 A. Okay. 16 A. "Andwill be in," so yes, if youread it
17 COFFEY, Q.C.: 17 literally, it’sthat the department would be
18 Q. Onthe afternoon of July 19th, like in your 18 in a better position.
19 world, how would you have interpreted that? 19 COFFEY, Q.C.:
20 MR. THOMPSON: 20 Q. To forward such briefing materials to
21 A. Weéll then, the first way that | mentioned 21 yourselves?
22 would probably be the way | would have 22 MR. THOMPSON:
23 interpreted it. 23 A. Right.
24 COFFEY, Q.C: 24 COFFEY, Q..
25 Q. Andso having read thisthat afternoon, you 25 Q. Andasyou've pointed out yesterday, inthe
Page 6 Pege 8
1 would have known that--well, first of al, she 1 normal course, bearingin mind the subject
2 was advising, on behalf of the Department of 2 matter of the initial e-mail, that would be
3 Health, was advising your office, the Cabinet 3 expected?
4 Secretariat, "'no actionisrequired at this 4 MR. THOMPSON:
5 time." 5 A. Um-hm.
6 MR. THOMPSON: 6 COFFEY, Q.C.
7 A. Right. 7 Q. Okay, and you'realso advised "no public
8 COFFEY, Q.C.: 8 announcement will be forthcoming this week."
9 Q. Noactionisrequired of whom? 9 MR. THOMPSON:
10 MR. THOMPSON: 10 A. Right.
11  A. WHl, that’s not clear either, but as| said 11 COFFEY, Q.C.:
12 yesterday, it's possible that she was 12 Q. Whichinyour world meant, | takeit, that it
13 responding to a telephone call from Gary Cake, 13 wasn’t going to get into the mediathat week?
14 if he had followed up on my earlier e-mail to 14 MR. THOMPSON:
15 tell her that we had a view as to what should 15 A. Yes
16 be in the communications plan. But it could 16 COFFEY, Q.C.:
17 have been areference to other things as well. 17 Q. Okay, and you've testified that you have no
18 COFFEY, Q.C.: 18 recollection of any other conversations,
19 Q. Andyou, | takeit, would have understood from 19 communications about this at al, July 19th or
20 this that they, the Department of Health, 20 any time redlly that summer?
21 would bein a better position to forward 21 MR. THOMPSON:
22 relevant briefing materials at that time, 22 A. That'scorrect.
23 which isthe latter part of thisweek? 23 COFFEY, Q.C.:
24 MR. THOMPSON: 24 Q. Andis that possible because there were no
25 A. Right. 25 other communications or conversations about
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1 this? 1 MR. THOMPSON:
2 MR. THOMPSON: 2 A. That'scorrect.
3 A. Sure, that's possible, and it’s possible that 3 COFFEY, Q.C.
4 there were conversations as well. 4 Q. Andno onemakesa note suggesting "I talked
5 COFFEY, Q.C.: 5 to Robert, told him--explained the
6 Q. Butyou area personwho reliesupon your 6 background.”
7 memory significantly? 7 MR. THOMPSON:
8 MR. THOMPSON: 8 A. Nothing that I’ ve seen.
9 A. Yeah, butto carry on, put it in context for 9 COFFEY, Q.C.:
10 me. 10 Q. Nothing at all.
11 COFFEY, Q.C.: 11 MR. THOMPSON:
12 Q. Inthe senseof so now, | mean, bearingin 12 A. Right.
13 mind that we're ditting hereat a public 13 COFFEY, Q.C.:
14 inquiry and you have had a chance to review a 14 Q. Soit's entirely possible, based upon your
15 significant amount of material - 15 lack of memory and the absence of any
16 MR. THOMPSON: 16 documentation reflecting any communication
17 A. Um-hm. 17 with Cabinet Secretariat, that after July
18 COFFEY, Q.C.: 18 19th, that 2:37 p.m e-mail, there is no
19 Q. -inreation to thisfrom Eastern Health, and 19 further communication between the Department
20 presumably the other partiesinvolved in this, 20 of Health or Eastern Health and Cabinet
21 particularly Eastern Health, there is nothing 21 Secretariat until September?
22 else that has sparked any memory in you asto 22 MR. THOMPSON:
23 any communications after July--on July--any 23 A. It'sentirely possible that something happened
24 other communications on July 19th or 24 or that nothing happened.
25 afterward? 25 COFFEY, Q.C.:
Page 10 Page 12
1 MR. THOMPSON: 1 Q. Andthere'sno evidence though that anything
2 A. No, there's just nothing that sparked a 2 did happen, is there?
3 memory. |I'velooked at my calendar from that 3 MR. THOMPSON:
4 period of timeto try to seeif there were any 4 A. Correct.
5 meetings on this topic, and there weren’t. To 5 COFFEY, Q.C.:
6 see what else was on the agenda to seeif it 6 Q. Andtheonethingthat you knew at 2:37 p.m.
7 might spark any additional memory, and that 7 was--2:51 p.m., I’'msorry, or whenever you
8 week, what was happening in Cabinet 8 read that e-mail from Gary Cake, the 2:51 p.m.
9 Secretariat was the preparation for a Cabinet 9 one that day, was that--the one thing that you
10 retreat the following week in Stephenville. 10 knew wasthat there was not going to be any
11 So there was a hectic environment that week, 11 announcement that week?
12 lotsof opportunity for conversations with 12 MR. THOMPSON:
13 departments as they were sending materialsin 13  A. Right.
14 for the retreat, but nothing within all of 14 COFFEY, Q.C.:
15 that detail that would bring back any 15 Q. Okay. You had not been told that the problem
16 additional recollection right now. 16 has been gone away, the underlying clinical
17 COFFEY, Q.C.: 17 problem?
18 Q. Andinall the materiasthat you've reviewed, 18 MR. THOMPSON:
19 particularly that from the Department of 19 A. No. Well, | can't recal that it was
20 Hedlth, that have been filed with the 20 COFFEY, Q.C.:
21 Commission, there is norecord at al, is 21 Q. Sure.
22 there, that you've seen that reflects any 22 MR. THOMPSON:
23 further communication between the Department |23 A. And | certainly don't believe it was.
24 of Health personnel and Cabinet Secretariat 24 COFFEY, Q.C.
25 after that 2:37 p.m. e-mail? 25 Q. Yes. Soif wecould, please, could we bring
Page 9 - Page 12
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1 up, please, P-0075? Thisisabriefing note. 1 dated Friday, September 30th, 2005 at 4:42
2 It's dated July 20th, there at the bottom of 2 p.m. to Bruce Cooper, and he's the gentleman
3 the page, 2005. It’ s three pageslong. It s-- 3 who you advised was probably the Cabinet
4 you see someone has handwritten "meet with 4 officer responsible for Department of Health.
5 minister, July 21, 2005" 5 MR. THOMPSON:
6 MR. THOMPSON: 6 A. That'scorrect.
7 A. Um-hm. 7 COFFEY, Q.C.:
8 COFFEY, Q.C.: 8 Q. Elizabeth Matthews, Josephine Cheeseman,
9 Q. It'son Eastern Hesalth stationery briefing 9 yourself and Sherry McDonald, and it’s copied
10 note-ER/PR receptors, background, and it goes 10 to Tansy Mundon and subjectis "heads up
11 on for some three pages, or perhaps two and a 11 Eastern Health issue. Eastern Health
12 half pages of single-spaced typing. Have you 12 Authority has contacted usto advise that an
13 looked within the department--I’'m sorry, the 13 issue that had been ongoing throughout the
14 Cabinet Secretariat’s recordsfor a copy of 14 summer concerning ER/PR testing of breast
15 this? 15 cancer patients isabout to hit the media
16 MR. THOMPSON: 16 Late this afternoon, Eastern Heath was
17 A. Wehave looked. | haven't done the search 17 contacted by 'The Independent’ inquiring
18 myself, but I've directed the search to 18 whether the health authority had an issue with
19 happen, and it hasn’t been found. 19 its mammogram screening. Dr. Kara Laing,
20 COFFEY, Q.C. 20 oncologist, spoke with’ The Independent’ to
21 Q. Andwho’s actually conducted the search? 21 respond, inaddition to NTV. Lynn Burry
22 MR. THOMPSON: 22 contacted the authority at 4:15 this
23 A. Theprimary personwould be Sandra Barnes, 23 afternoon. Eastern Health will be calling NTV
24 who's the deputy clerk, assisted by Renee 24 back, but given the late hour of the day, it
25 Pendergast. 25 won't be possible for them to get a body for a
Page 14 Page 16
1 COFFEY, Q.C. 1 clip tonight. They’re going to offer comment
2 Q. And Ms. Barnesand Ms. Pendergast, | take it, 2 for Monday’ s news."
3 in this context, you’ ve asked them to do that 3 Would you have seen this on Friday,
4 because you think they’ d be thorough in doing 4 September 30th or over that weekend?
5 it? 5 MR. THOMPSON:
6 MR. THOMPSON: 6 A. Likely, yes.
7 A. Indeed, and becausethey’re responsible for 7 COFFEY, Q.C.:
8 the records management. 8 Q. If wecould, please, Exhibit P-0163, page--P-
9 COFFEY, Q.C.: 9 0163, page four, please? Sir, thisisan e-
10 Q. And there sno trace found of this one? 10 mail, well in fact, the bottom one, the bottom
11 MR. THOMPSON: 11 part of it is-it'stwo e-mails. The bottom
12 A. No. 12 part of it isthe same one | just referred you
13 COFFEY, Q.C.: 13 to, but the top oneisan e-mail from Tansy
14 Q. Isthere--hasthere been any trace found of 14 Mundon to Carolyn Chaplin, Josephine
15 any briefing note on this topic or related to 15 Cheeseman, Bruce Cooper, Sherry McDonald,
16 breast cancer testing prior to October of 16 Elizabeth Matthews and Robert Thompson. It’s
17 20057 17 September 30th 2005 at 4:59 p.m. It'sre:
18 MR. THOMPSON: 18 heads up Eastern Health issue, and she writes
19 A. No. 19 "Carolyn, | wasjust in the process of writing
20 COFFEY, Q.C. 20 the same e-mail. Signed Tansy."
21 Q. If wecould, please, Exhibit P-0313? Now Mr. 21 Now sir, thereis no e-mail--or | should
22 Thompson, thisis one of those five e-mails 22 ask you, areyou aware of any e-mail from
23 that you provided to Mr. Pritchard and heto 23 yourself or anyone in the Cabinet Secretariat
24 us late March 31st of thisyear or early on 24 or the Premier’s office back to either Ms.
25 April 1. It'san e-mail from Carolyn Chaplin 25 Mundon or Ms. Chaplin looking for information
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1 concerning the actual underlying problem? 1 the very bottom of page nine, we see that
2 MR. THOMPSON: 2 that’ sthat 4:41 p.m. e-mail from Ms. Chaplin
3 A. I'monly aware of emailsthat we' ve disclosed 3 to yourself, amongst other people, and we see
4 or that I’ ve seen from Eastern Health. So if 4 Ms. Mundon’s e-mail, again to the whole group
5 there’' s no e-mail among that group, then I’'m 5 of you at 4:59, referring to her having been
6 not aware of any other. 6 inthe processof writing the same e-mail.
7 COFFEY, Q.C.: 7 Now there's another seriesof e-mailswhich
8 Q. Atthetime, looking at this, and bearing in 8 are probably an e-mail exchange between Ms.
9 mind that there was an October 2nd 9 Mundon and Carolyn Chaplin at 5:01 and 5:07
10 "Independent" story, two days later, when you 10 p.m. Ms. Chaplin, on September 30th 2005, at
11 received this, do you know, did you recall at 11 5:01 p.m. says "Thanks, Tansy. Are they
12 the time that--well, first of al, did you 12 preparing revised briefing note? It has been
13 know anything about what this was about? 13 awhile sincethey did one(l believelate
14 MR. THOMPSON: 14 July)" and if we could just look back at the
15 A. ldon'trecal whatitis that | recalled on 15 same exhibit, page six, please? This putsit
16 that day. | don’t recall my sense of the 16 perhaps more clearly. Thisisasimple--this
17 issue that day, and so it's hard to 17 is5:07 p.m.or 5:01 p.m. email from Ms.
18 reconstruct, but given that | did have those 18 Chaplin to Ms. Mundon asking are they
19 earlier emailsin that summer, there's a 19 preparing a revised briefing note, and then
20 likelihood that 1 would have tied the two 20 there' sadirect response a 5:07 p.m from Ms.
21 together, perhaps with any other conversations 21 Mundon to Ms. Chaplin saying "Eastern has
22 that may have occurred and had anotion or had |22 prepared anote and it’sbeing revised. I'm a
23 some recollection that this had occurred or 23 little puzzled about why Susan called you when
24 that thisissue had been under way. But I'm 24 she had already spoketo me."
25 speculating right now asto what | recall or 25 Now sir,as Ms. Chaplin, | take it,
Page 18 Page 20
1 what | knew at that time. 1 worked in the consultation and communications
2 COFFEY, Q.C.: 2 branch -
3 Q. Having received that that day, if indeed you 3 MR. THOMPSON:
4 did relate it back to the 1200 to 1500 4 A Right.
5 patients and errors in breast cancer testing, 5 COFFEY, Q.C.:
6 hereit's referred to as ER/PRtesting of 6 Q. i.e.sheworked for agroup that worked for
7 breast cancer patients, wouldn't it have been 7 you?
8 important, at that point, on a Friday 8 MR. THOMPSON:
9 afternoon or a Saturday morning, whenever you 9 A Yes
10 actually read your e-mail, to ascertain what 10 COFFEY, Q.C.:
11 the scope of the issue was? 11 Q. So late on the afternoon, that Friday
12 MR. THOMPSON: 12 afternoon, September 30th, this certainly
13 A. Wdl, we know that in some fashion the 13 suggests that she had ascertained and did
14 communication must have went to the Department 14 ascertain from Ms. Mundon, Department of
15 of Health to produce a briefing note or maybe 15 Health, that there was going to be a briefing
16 we were alerted that they were already 16 note.
17 preparing one because a briefing note did come 17 MR. THOMPSON:
18 through within afew days. So a briefing note 18 A. Yes.
19 process began, | presume, coincidence with 19 COFFEY, Q.C.:
20 this heads up, that there was a media story 20 Q. Now here the briefing note, | take it, was
21 under way. 21 forthcoming because the matter was about to
22 COFFEY, Q.C. 22 hit the media?
23 Q. Andinthat regard, if we could look, please, 23 MR. THOMPSON:
24 at Exhibit P-0163, page nine? Now sir, here, 24 A, Yes
25 thisis aseries of emails. When welook at 25 COFFEY, Q.C.:
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1 Q. There's no indication, is there, in the 1 office, and the Department of Health.
2 materials, that series of e-mailswe vejust 2 MR. THOMPSON:
3 looked at for September 30th, that the 3 A. Right.
4 underlying problem is any more serious or less 4 COFFEY,Q.C::
5 seriousthan it originally was? 5 Q. Theactua one, thereare two e-mails the
6 MR. THOMPSON: 6 record showswould have ended up in your e-
7 A. Correct. 7 mail account. If we could look at, please, P-
8 COFFEY, Q.C.: 8 0313, page one? And that’ s the first | showed
9 Q. Now back on July 19th 2005, your reaction, | 9 you, and the second one is P-0163, page four,
10 take it within minutes of seeing Gary Cake's 10 please, which is the same e-mail except that
11 e-mail, was to ask for acom plan. 11 aswell, itincludes the commentary by Ms.
12 MR. THOMPSON: 12 Mundon.
13 A. Um-hm. 13 MR. THOMPSON:
14 COFFEY, Q.C. 14  A. Sure. Okay, sothere'sno indication of what
15 Q. Specify--not ask for one, specify acertain 15 I may have done in response to this, whether |
16 approach or assurance be included ina com 16 may have received any additional communication
17 plan. 17 from anybody else by phone or had any
18 MR. THOMPSON: 18 conversation, for example, with Sherry
19 A. To specify acertain feature of the com plan. 19 McDonad or Bruce Cooper, who are on the same
20 COFFEY, Q.C.: 20 floor asl am, but it's evident from the
21 Q. On September 30th 2005, there’sno such-- 21 exchanges of e-mails that abriefing note
22 there' s no record anyway, of any such follow 22 process started and | was likely aware of
23 up or similar reaction by yourself. 23 that, but | can’t say for sure.
24 MR. THOMPSON: 24 COFFEY, Q.C::
25 A. Right. 25 Q. Nowdo you--inall the documentation you've
Page 22 Page 24
1 COFFEY, Q.C. 1 reviewed, isthere any sign that on September
2 Q. Areyou able totell the Commissioner why 2 30th, 2005, or thereafter, that the Department
3 that’ s so? 3 of Health ever provided the Cabinet
4 MR. THOMPSON: 4 Secretariat with the Department of Health's
5 A. Wdl, | can’t say clearly how | would have 5 com plan, Eastern Health’s com plan or a
6 processed that e-mail that day, and all | can 6 combined com plan?
7 say isthat | took the information that was on 7 MR. THOMPSON:
8 the paper as good information and you'd 8 A. No, | don't believe so.
9 probably have to go to the part of the e-mail 9 COFFEY, Q.C.:
10 where | know that I'd received it, just so | 10 Q. Whereyou had been promptin askingto be
11 could review it again. 11 informed as to the com plan back in July, July
12 COFFEY, Q.C.: 12 19th -
13 Q. Sure, not aproblem. 13 MR. THOMPSON:
14 MR. THOMPSON: 14 A. Um-hm.
15 A. Because | don’'t know whether [--it's not 15 COFFEY, Q.C.:
16 indicated in this page whether or not 1I'd 16 Q. -are you ableto tell the Commissioner or
17 received these subsequent e-mails back and 17 explain to the Commissioner why you never went
18 forth about the preparation of a briefing 18 looking for a com plan in September 30th or
19 note. 19 October 1 or October 2 or 3 or 4 or 5?
20 COFFEY, Q.C.. 20 MR. THOMPSON:
21 Q. No, and there's not. That's why | was 21 A. It'sactualy an unusual thing for me to go
22 pointing those out to you. There' sno sign-- 22 looking for acommunications plan on any
23 that exchange is between, at least on the 23 issue, because communications have a set of
24 record we have, is between Ms. Chaplin of the 24 officialsthat areinvolved in that process
25 communications and consultation branch, your |25 and that business day to day, and so the July
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1 19th e-mails actually stand out as alittle 1 aware of this. It sounds like all the right
2 bit unusual in that regard. | think the focus 2 people have been engaged or are being
3 of my message to them was, on that day, was 3 informed, so | would continue to look forward
4 around an evaluation needs to be done, and 4 to receiving more information, but not
5 given that acommunications plan was the 5 necessarily get engaged myself. And remember,
6 vehicle that was being talked about in that e- 6 the primary business of Cabinet Secretariat is
7 mail to me that perhapsthat’s why | responded 7 the processing of decisionsin the Cabinet and
8 in the context of acom plan. If that e-mail 8 making sure that people who need to know about
9 on July 19th had come forward and said a 9 information are beinginformed. So this
10 briefing note is being prepared on thisissue 10 didn’t require adecision of Cabinet by my
11 that’sto be forwarded, perhaps my response 11 estimation today, and people were being
12 would have been "let’s make sure the briefing 12 informed.
13 note says that an evaluation should be done" 13 COFFEY, Q.C.:
14 and so the key issue for mewas perhapsthe 14 Q. ltake itit didn't require adecision of
15 evaluation--that should be done on that day. 15 Cabinet back in July 19th either?
16 If we come forward to September 30th, soit’s 16 MR. THOMPSON:
17 not unusual to me that | would not have looked 17 A. No.
18 for acommunications plan and that’s not the 18 COFFEY, Q.C.:
19 coreof my business. Whilewe do have a 19 Q. Okay. Sowhat, if anything, in principleis
20 branch of Cabinet, of Executive Council 20 different between what you were told on July
21 responsible for that, my senseis that they 21 19th and what you were told on September 30th,
22 would do a good job on those issues and any 22 in the e-mails?
23 timea- 23 MR. THOMPSON:
24 COFFEY, Q.C. 24 A. Wéll, the difference would have been, and this
25 Q. Who would do agood job? 25 ismy analysistoday rather than necessarily
Page 26 Page 28
1 MR. THOMPSON: 1 on that day, isthat on July 19th, there was
2 A Wadl, al the peoplethat areinvolved in 2 going to be acommunications plan and there
3 assessing and evauating and then 3 was an unfolding situation that had been
4 communicating an issue. They would ensure 4 termed to bemajor. On thisday, clearly
5 that the right building blocks arein place to 5 there' s-the issues under--involved in this
6 make sure that an issue is communicated well. 6 case had been under way for some period of
7 COFFEY, Q.C.: 7 timeand |I'm sitting there onthat day not
8 Q. Who's"they" inthis context? 8 really knowing what | presume had unfolded in
9 MR. THOMPSON: 9 the intervening months, and just a different
10 A. Whether it be Eastern Health communications |10 point in time. One would have had the
11 people, the department’ s communications people |11 assumption that many good people were working
12 or those with whom they’re intouch in the 12 on theissuein the interim and -
13 Cabinet--in  the communications and 13 COFFEY, Q.C.:
14 consultations branch. So the point I'm trying 14 Q. Wdl, what--well, why would you believe that?
15 to bring across hereisthat it wouldn't be a 15 What, based upon your recollection now or
16 natural reflex for meto reach out and say 16 anything that we' ve seen in the documents?
17 "show me the communicationsplan.” Itwould |17 MR. THOMPSON:
18 be--and for this particular message, | would 18 A. Wdl, | guessit’s just anatura starting
19 be looking at this and really just processing 19 assumption, and from the kind of experience
20 the information saying now |I'm aware that 20 that | have, that if an issue wasidentified
21 there’'s something happening. There's no 21 in July and here we are in September 30th and
22 indication in it that there’' s an intervention 22 Carolynis saying this issuethat had been
23 required on by part. There are other people 23 ongoing throughout the summer that my starting
24 in the department and other people in 24 assumption would bethat good people are
25 Executive Council and in the Premier’s office 25 engaged in a clinical context and in a
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1 communications context and in a management 1 this may become a public issue did not exist.
2 context. If those assumptions turn out later 2 One has to assume that people were prepared in
3 to be wrong, well, those are things that will 3 their minds, and as we know from some of the
4 be uncovered, but perhaps that's the 4 material, they were prepared in their minds to
5 assumption that one starts with, given the 5 respond if it did become a public issue, but
6 nature of the people that are working on this. 6 being prepared to respondis alittle bit
7 COFFEY, Q.C.: 7 different than a full communications plan.
8 Q. Butyou have no memory of any of this? 8 COFFEY, Q.C.:
9 MR. THOMPSON: 9 Q. And so from your perspective now looking back
10 A. No, I'mjust constructing this for you today. 10 on it, whose oversight was that?
11 COFFEY, Q.C.: 11 MR. THOMPSON:
12 Q. Okay. So, and isthereany record at all of 12 A. The primary responsibility for a
13 any com plan that you' ve seen? 13 communications plan to exist and to identify -
14 MR. THOMPSON: 14 - with an evaluation of the eventuality, how
15 A. No. 15 werespond if this happens or that happens
16 COFFEY, Q.C.: 16 would be in Eastern Health.
17 Q. Tothisday? 17 THE COMMISSIONER:
18 MR. THOMPSON: 18 Q. Mr. Thompson, just sothat | understand the
19 A. No. 19 purpose of such plans and the nature of the
20 COFFEY, Q.C. 20 events unfolding a least from your
21 Q. Infact, isthe absence of same significant by 21 perspective as they should have --
22 its absence? 22 MR. THOMPSON:
23 MR. THOMPSON: 23 A. Uh-hm.
24  A. It'sagood question, and | think that given 24 THE COMMISSIONER:
25 the nature of theissue, and looking back on 25 Q. Dol takeit from what you’ re saying that you
Page 30 Page 32
1 it from today, | think that it is significant 1 believe that the situation having been known
2 by its absence. 2 at least in July within Government, perhaps
3 COFFEY, Q.C.: 3 earlier within Eastern Health, but at least in
4 Q. Infact, it'snot only an absencein Eastern 4 July within Government, and now you’ re coming
5 Health and an absence in the Department of 5 atit fromlate September, you seemto be
6 Health, but also itsabsencein the Cabinet 6 saying you would have assumed that within
7 Secretariat? 7 Eastern Health at least there would have been
8 MR. THOMPSON: 8 arecognition that eventually the matter is
9 A. Wadll, they're generally on an issue - 9 going to become public and you would have
10 COFFEY, Q.C.: 10 worked out your plan for how you deal withiit,
11 Q. They had al been involved. 11 whether you contral its becoming public or it
12 MR. THOMPSON: 12 becomes public without your wanting to do so?
13 A. Correct. Generaly on anissuethere’ d be one 13 Is that part of what a communications
14 communications plan and it would be shared 14 department does?
15 with and given opportunity, for example, for 15 MR. THOMPSON:
16 others to have comment. 16 A. Yes. What I'msaying, and of course I'm
17 COFFEY, Q.C.: 17 reconstructing it more from today because |
18 Q. Sure. 18 don’t know how | would have processed it on
19 MR. THOMPSON: 19 September 30th *05, but given the nature of
20 A. Andina caselikethis, | would expect the 20 what we know now and the magnitude of the
21 communications plan to exist within Eastern 21 retesting exercise and the communications
22 Health and that the department would certainly 22 issues, that it would likely give rise to that
23 be apprised of it, but aswe know now, or at 23 there should have been planning to deal with a
24 least as | believe we know now, such 24 managed release of information as an option,
25 communications plan for the eventuality that 25 or aplanto respond to an unmanaged release
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1 of information such asa mediastory that 1 will be along?
2 breaks the story, or some other kind of 2 MR. THOMPSON:
3 response to patients perhaps. Therefore, the 3 A. No, | wouldn't be surprised to learn that, no.
4 organization would have been prepared in one 4 COFFEY, Q.C.
5 fashion or another with its messagesand a 5 Q. That'ssomething -- it would be important in
6 clear basis on which to communicate what the 6 your world to have something in hand early the
7 organizationis planning. So preparing for 7 following week?
8 that kind of eventuality is good 8 MR. THOMPSON:
9 organizational process. My senseis that 9 A Yes
10 therewas -- and | can't speak for Eastern 10 COFFEY, Q.C.
11 Health clearly, but my senseis that they had 11 Q. Now, dir, | takeit then, Mr. Thompson, that
12 thought about and written in some memos about 12 again the only thing that had occurred to your
13 some of these eventualities, and Eastern 13 knowledge between July 19th and now September
14 Heath may say that patched together 14 30th to prompt this briefing note request from
15 congtitutes aplan. | can't say. They would 15 the Cabinet Secretariat, Ms. Chaplin making
16 have to speak to that, but I'm not aware of 16 the request on behalf of the Cabinet
17 the existence of a comprehensive plan. 17 Secretariat, was the fact that it would going
18 THE COMMISSIONER: 18 public? That’sthe only thing?
19 Q. Okay. 19 MR. THOMPSON:
20 COFFEY,Q.C: 20 A. That appearsto beit.
21 Q. Certainly not in keeping with what you had in 21 COFFEY, Q.C.
22 mind when you used the words"com plan” on 22 Q. Sothechief concern would beto beinformed
23 July 19th? 23 because it’ s going public?
24 MR. THOMPSON: 24 MR. THOMPSON:
25  A. Weéll, that memo to me would put into my mind a 25 A, Atthat time.
Page 34 Page 36
1 more formal analysis and -- it's aplanning 1 COFFEY, Q.C.
2 document, yes. 2 Q. Anditwouldn’t beto beinformed because we
3 COFFEY, QC. 3 want to know really what the underlying
4 Q. Sir, | takeit that at least based upon those 4 problemisand what’sbeing done to address
5 e-mailsof September 30th, and | appreciate 5 it?
6 the one where the two -- at 5:01 p.m .and 5:07 6 MR. THOMPSON:
7 p-m. and between Ms. Chaplin and Ms. Mundon 7 A. Wdll, the kind of thing that would trigger
8 are referringto a revised briefing note. 8 another briefing note in normal circumstances
9 Thank you. It's at page 9 of 0163. It did 9 if the media break was not the issue, would
10 not involve yourself, but Ms. Chaplinwasin 10 have been a milestone had been reached in the
11 your office and was a subordinate of yours, 11 underlying event, completion of testing or a
12 and you would have understood, | take it, that 12 report on the -- the we're about to bring --
13 The Independent would publish this story on 13 that Eastern Health was about to go public
14 the weekend. That was your understanding, you 14 with the results or some milestone, so that
15 would have known that on a Sunday? 15 would --
16 MR. THOMPSON: 16 COFFEY, Q.C.
17 A. That'sright. 17 Q. Butthat’s going public again. The underlying
18 COFFEY, Q.C.: 18 issuein the July 19th, 1200to 1500 women
19 Q. Sothatin termsof ensuring or checking to 19 errorsin breast cancer testing --
20 ensure that before you left work that day on 20 MR. THOMPSON:
21 Friday that there might be something in hand 21 A. Uh-hm,
22 early the following week in terms of briefing 22 COFFEY, Q.C.
23 note, you wouldn't be surprised if you had 23 Q. '9710 2004, amgor issue.
24 learned from Ms. Chaplin that Ms. Mundon had 24 MR. THOMPSON:
25 told her it will be along, the briefing note 25 A Yes
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1 COFFEY, Q.C. 1 note.
2 Q. Inyour analysis. Following up, asking for a 2 COFFEY, Q.C.
3 briefing note asto what is being done to 3 Q. So Itake it then that from the Cabinet
4 address that issue, whereisit, whereisthe 4 Secretariat’s perspective at thetime, that
5 care of the patients, how did it happen, 5 unless the note was generated due to the
6 please inform the Cabinet Secretariat. 6 department’s perception of a milestone,
7 MR. THOMPSON: 7 whether due to actual clinical issues,
8 A. Uh-hm. 8 evaluations, results, or because it was going
9 COFFEY, Q.C.: 9 public from their end --
10 Q. There'sno sign that that happened. 10 MR. THOMPSON:
11 MR. THOMPSON: 11 A. Uh-hm.
12 A. That'scorrect. 12 COFFEY, Q.C.:
13 COFFEY, Q.C.: 13 Q. Either of them would be potentially milestones
14 Q. OnJuly 19th and September 30th. 14 and they would see fit to generate a briefing
15 MR. THOMPSON: 15 note.
16 A. That'scorrect, right. 16 MR. THOMPSON:
17 COFFEY, Q.C.: 17 A. Uh-hm.
18 Q. And other than an assumption that somehow or |18 COFFEY, Q.C.:
19 another thiswas being addressed properly 19 Q. Unless that occurred -- from the Cabinet
20 clinically, isthere any other reason you can 20 Secretariat’ s perspective, unless itwas a
21 think of asto why you would not ask in July 21 public mediaissue, there was nothing in place
22 or early August where is this? 22 to ensure, or track, or to inquire of, prompt
23 MR. THOMPSON: 23 briefing note of the department to get an
24 A. Wdll, if there had been conversations, 24 assurance that the problem which you have
25 monitoring conversations between Cabinet 25 described as major was being properly
Page 38 Page 40
1 Secretariat and the Department, and | don’t 1 addressed and how it was being addressed. So
2 know if there were, that may have generated a 2 there was nothing in place?
3 sense of ongoing activity, but no milestone 3 MR. THOMPSON:
4 for a report to be generated, but as | was 4 A. Therewasno occasion upon which we reached
5 saying earlier, wewould expect a briefing 5 out in a briefing note. Whether or not, aswe
6 noteto occur at an appropriate milestone, 6 talked about yesterday, there were subsequent
7 whatever that may be. Sometimes on some 7 conversations about shaping the sense of
8 issues we may have an interest for an update 8 urgency around thisissue, shaping the sense
9 where there is no milestone, but typically we 9 of how it was being handled by Eastern Health
10 would not, and we would wait for the 10 asthe primary entity handling it, and given
11 department to identify the next point in time 11 that it wasn't an issue that Cabinet
12 where it makes sense to brief the Premier, the 12 Secretariat -- that was one of Cabinet
13 Cabinet, so that they would bring it forward. 13 Secretariat’ s projects, it's not unusual that
14 So it can operate both ways. In this case, it 14 Cabinet Secretariat would not reach out absent
15 would appear that therewasno milestonein 15 amilestone and ask for a briefing note. So
16 this period, or at least not onethat we 16 that -- that just happens to be the context of
17 perceived or onethat -- 17 how | think that summer shaped up.
18 COFFEY, Q.C.: 18 COFFEY, Q.C.:
19 Q. Wdl, if you perceived. | mean, | -- 19 Q. Yeah
20 MR. THOMPSON: 20 MR. THOMPSON:
21 A. No, no, fair enough, but not one that perhaps 21 A, Soif there were eventsthat were occurring
22 the department has perceived aswell, but 22 that were, in fact, milestones and should have
23 there was no briefing note in between, so the 23 justified a briefing note, well that’ s another
24 release to the mediafrom a patient becomes 24 issue, but I'm trying to describe to you from
25 the event that generates the next briefing 25 where we sit that it may not have triggered a
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1 briefing note request because of those 1 Q. ljust wantto makesure | understand. |
2 reasons. 2 understand that as a working kind of
3 COFFEY, QC. 3 relationship between you and the Department of
4 Q. Wdl,in that -- based upon what you just 4 Health which would be aprimary vehicle for
5 described, theonly thing that might have 5 information regarding Eastern Health coming to
6 triggered a briefing note from your end, a 6 you --
7 reguest, was a media issue? 7 MR. THOMPSON:
8 MR. THOMPSON: 8 A. Uh-hm.
9 A. Intheabsence of knowledge of amilestone, 9 THE COMMISSIONER:
10 that’s afair point. 10 Q. Theright thing was done in July when you were
11 COFFEY,Q.C:: 11 advised that there was this major issue coming
12 Q. Okay. Soif it wasgoing public, you'd ask, 12 down the pipe.
13 that's amilestone, but other than that, it's 13 MR. THOMPSON:
14 left to -- 14 A. Uh-hm.
15 MR. THOMPSON: 15 THE COMMISSIONER:
16 A. Welikely had no knowledge on which to say now 16 Q. Yougota subsequent e-mail onthe same day
17 isthe timeto ask for a briefing note. 17 which indicated that perhaps the earlier one
18 COFFEY, Q.C:: 18 had ratcheted up the urgency of it more than
19 Q. Andintermsof -- you know, you’ve referred 19 was necessary.
20 to, well, it's possible that there were 20 MR. THOMPSON:
21 ongoing discussions or whatever, but you have 21 A. Uh-hm,
22 no memory of it at all? 22 THE COMMISSIONER:
23 MR. THOMPSON: 23 Q. Andthat seemed to be atrigger for everybody
24 A. That'scorrect. 24 taking a big sigh and no longer viewing it as
25 COFFEY, Q.C.: 25 quite the urgent matter.
Page 42 Page 44
1 Q. Andyou haven't been informed that anybody 1 MR. THOMPSON:
2 else in Cabinet Secretariat has any such 2 A. Uh-hm.
3 memory? 3 THE COMMISSIONER:
4 MR. THOMPSON: 4 Q. Andthen | understand you to be saying that as
5 A. That'scorrect, but | did note -- 5 far as Cabinet Secretariat was concerned, or
6 COFFEY, Q.C.: 6 at least on an official level, was no further
7 Q. Therewas no documentary evidence. 7 communication until the last of September.
8 MR. THOMPSON: 8 MR. THOMPSON:
9 A. No, butit'shard for meto understand based 9 A. Right.
10 on the records that we have looked at, or that 10 THE COMMISSIONER:
11 with the expectation of abriefing note on 11 Q. Andthere snothingto indicate that anybody
12 July 19th, and the fact that the issues had 12 asked for either the briefing note that you
13 been assessed as major that week, that there 13 understood was on the way in July or any other
14 would not have been some kind of communication 14 note in between, and your explanation is, as|
15 which really shaped thisissuefor us. I'm 15 understand it, that you wouldn't go looking
16 thinking, and what I’ m asserting to you is, is 16 for a briefing note unless there were a
17 that that's avery plausible possibility, and, 17 milestone, in which case you would expect a
18 no, | can't say that it occurred, but in the 18 briefing note, and included in the milestone
19 absence of that it would have been more likely 19 is something happening within the organization
20 that we would have reached out at some point 20 of the adverse event or it becoming public,
21 and asked for something to fill in some of 21 and in the case of theend of September, it
22 those gaps. So there' salikelihood that that 22 was going public that triggered it coming back
23 would have happened if the issue had not been 23 to you.
24 properly shaped for usin some fashion. 24 MR. THOMPSON:
25 THE COMMISSIONER: 25 A. Right.
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1 THE COMMISSIONER: 1 A. Correct.
2 Q. Andyour not having received the briefing note 2 COFFEY, Q.C.
3 that you knew was underway in July, and any 3 Q. Throughout that time period. There would have
4 other briefing note regarding it during that 4 been Cabinet meetings during that time period?
5 period of time, either meant therewas no 5 MR. THOMPSON:
6 milestone or somehow through another process 6 A. Uh-hm.
7 which you don’t remember and nobody inyour | 7 COFFEY,Q.C.:
8 organization remembers, somebody told you 8 Q. Didyouever speak to Mr. Ottenheimer about
9 something which eased your mind about it? 9 this matter?
10 MR. THOMPSON: 10 MR. THOMPSON:
11 A. Andthereason | -- that’s correct, everything 11 A. No, | don't believel did.
12 you said would be afair summary, and the 12 COFFEY, Q.C.:
13 reason | think that something likely happened 13 Q. And| say that first or last, in 2005 or 2007?
14 like that is that the second e-mail from 14 MR. THOMPSON:
15 Carolyn Chaplin, based on reading it now, 15 A. In 2007 -- well, in these new responsibilities
16 would not likely have removed all -- would not 16 that | have, I'vetalked to Mr. Ottenheimer
17 likely have created a certainty that it wasn’t 17 about that time sure, several times.
18 amajor issue, and that more information was 18 COFFEY, Q.C.:
19 needed. So even though the pressure had been 19 Q. Okay, but -- but that’s since you've become
20 reduced, the likelihood of some additional 20 Chair of the Task Force?
21 communication would be the thing that would 21 MR. THOMPSON:
22 have eased our mind for that long a period of 22 A. Correct.
23 time, but | can’'t -- I’'m trying to create as 23 COFFEY, Q.C.
24 well asecond understanding of it becauseit's 24 Q. We'll cometo that. Mr. Osborne at one point
25 clear that one understanding might be that 25 was Minister of Health. Did you ever speak to
Page 46 Page 48
1 absolutely nothing was communicated back and | 1 him about the ER/PR issue?
2 forth, but | think there's an equally likely 2 MR. THOMPSON:
3 possibility, if not more, that some 3 A. No.
4 communications happened that continued to 4 COFFEY, Q.C.
5 shape our understanding of it, but indeed | 5 Q. And Mr. Wiseman, | take it you didn’t speak to
6 can’t document those. 6 him about it?
7 COFFEY, Q.C. 7 MR. THOMPSON:
8 Q. Andas best your search cantell, there's 8 A. I'msorry, only inthe context of my current
9 absolutely no record? 9 responsibilities, yes.
10 MR. THOMPSON: 10 COFFEY, Q.C.:
11 A. That'sright. 11 Q. Yes, okay, and Mr. Wiseman, ever speak to him
12 COFFEY, Q.C.: 12 about it before May 15th, 20077
13 Q. Handwritten, typed, verbally, electronically 13 MR. THOMPSON:
14 recorded in any manner? 14 A. No, no.
15 MR. THOMPSON: 15 COFFEY, Q.C.:
16 A. That'sright. 16 Q. Okay.
17 COFFEY, Q.C. 17 MR. THOMPSON:
18 Q. Of any such communication? 18 A. Perhapsthere’sone other thing | could say
19 MR. THOMPSON: 19 that helped put us back in that place, back in
20 A. That'sright. 20 September of 2005, and it relates to a
21 COFFEY, Q.C. 21 conversation | recently had with Sherry
22 Q. Now during that time period -- let me see. | 22 McDonad, who is now Deputy Minister of
23 take itthat during that time period Mr. 23 Government Services and who at that time was
24 Ottenheimer was still Minister of Health. 24 the Assistant Secretary for Social Policy --
25 MR. THOMPSON: 25 now she wason vacation that week, so she
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wasn't present for the eemail exchange, but
when she came back from vacation.
COFFEY, Q.C.:
Q. Shewas on vacation for that week and for
three weeks after.
MR. THOMPSON:
A. Okay.
COFFEY, Q.C.:
Q. Asitturnsout. Go ahead.

© 00 N O ok~ WODN P

Eastern Health?
MR. THOMPSON:

A. Between the department and Eastern Health,
that’ s where briefings were occurring during
the summer, but not between the department and
Cabinet Secretariat.

COFFEY, Q.C.:
Q. That'swhat I'm getting at.
MR. THOMPSON:

10 MR. THOMPSON: 10 A. Okay, yes.
11 A. Soshewasn't present for that period, but one 11 COFFEY, Q.C..
12 of her responsibilities was to maintain a 12 Q. Sointermsof that, the department after July
13 liaison with all of the relevant departments 13 19th, in fact there may have been no
14 in her area, and in September of that year she 14 communication after that day between the
15 had what would be a normal set of meetings 15 department and Cabinet Secretariat about this
16 with al of the deputy ministers within the 16 atal?
17 social sector, and she maintained notes on 17 MR. THOMPSON:
18 those meetings. So when | was checking her e- 18 A. Very likdly.
19 mailslast month, shetold methat shealso 19 COFFEY, Q.C.:
20 checked her own notes of that time and there’s 20 Q. Not only toned down --
21 arecord of ameeting there between her and 21 MR. THOMPSON:
22 John Abbott, and the purpose of the meeting is 22 A. Yeah.
23 toreview what are the largeissues coming 23 COFFEY, Q.C.
24 forward for thisfall, what are the items that 24 Q. Butnoneat all, because there' s no record of
25 may come up in the Legislature, what are your 25 anything.
Page 50 Page 52
1 priorities for thisfall, and there’'s no 1 MR. THOMPSON:
2 record of ER/PRin her notes. Sowhileit’s 2 A. Nothing that we have on record.
3 not a definitive explanation of anything, it 3 COFFEY, QC:
4 helped me to understand that the department, 4 Q. If wecould, please, Exhibit P-0124, page six.
5 at least in that conversation, had not 5 Now this isa briefing note, Department of
6 identified ER/PR and the management of it or 6 Health and Community Services -- it's from the
7 any decisionsrelated to it asasignificant 7 Department of Health and Community Servicesin
8 watch file for them. Now why that would be 8 this context. Thetitleis"Testing of breast
9 the case and so forth, I’'m not certain, but it 9 cancer patients at St. John's Hospitals'. The
10 does give one the impression that the 10 issueis mediacoverage regarding potential
11 intensity of communications on that issueis 11 breast cancer diagnostic errors within Eastern
12 not high, and, therefore -- and not an issue 12 Regiond Integrated Health Authority, and at
13 at the core of the department’s agenda. 13 the top of the page there it's copied to the
14 Certainly at the core of what Eastern Health 14 Premier, Mr. Reid, Mr. Crawley, Ms. Matthews,
15 isdoing, but not one at the coreof the 15 Mr. Taylor -- J. Paddock is?
16 department’ s agenda. 16 MR. THOMPSON:
17 COFFEY, Q.C.: 17  A. Anofficer inthe Premier’s Office.
18 Q. Wadll, after July 19th, perhaps not only not 18 COFFEY, Q.C::
19 high, but non-existent potentially? 19 Q. Okay. Who's-- what's Paddock’ s first name?
20 MR. THOMPSON: 20 MR. THOMPSON:
21 A. Well, there were certain briefings that 21 A. Jeff.
22 occurred with the Minister -- with the 22 COFFEY, QC::
23 department and with the Minister. 23 Q. Jeff Paddock. What's his function or role?
24 COFFEY, Q.C.. 24 MR. THOMPSON:
25 Q. Oh, | apologize, between the department and 25  A. Hisprimary function is speech writing.
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1 COFFEY, Q.C. 1 then that would just provoke more information
2 Q. Yoursdf, Ms. Barnes, Ms. McDonald, Mr. Cake, 2 sharing.
3 and J. Mullaley is? 3 COFFEY, Q.C:
4 MR. THOMPSON: 4 Q. Andthisparticular noteiswhich of those?
5 A. JuliaMullaey, who isthe Executive Director 5 Isit request direction?
6 for Planning and Coordination in Cabinet 6 MR. THOMPSON:
7 Secretariat. 7 A. Asl understand it, it'sto inform. Now, sir,
8 COFFEY, Q.C.: 8 so you would haveread thison October 5th,
9 Q. Sotheseareal the senior people, | takeit, 9 6th, or 7th, sometime that week?
10 in the Premier's Office and Cabinet 10 MR. THOMPSON:
11 Secretariat? 11 A. That'sright.
12 MR. THOMPSON: 12 COFFEY, QC.
13 A. Correct. 13 Q. Having read this at the time, is there
14 COFFEY,Q.C:: 14 anything inthis note that refers to the
15 Q. Sir,just look atthis. There ison the 15 patients having been contacted?
16 second page of it, Executive Council, October 16 MR. THOMPSON:
17 5, 2005, registry stamp. | take it that’s the 17 A. | haveto scan down throughit.
18 official version? 18 COFFEY, Q.C.:
19 MR. THOMPSON: 19 Q. Goright ahead. About the fact that there was
20 A. Yes. 20 aretesting going on.
21 COFFEY, QC:: 21 MR. THOMPSON:
22 Q. It'sprepared by M. Hennessey and J. Abbott, 22 Q. Okay, so having scanned it, and there's
23 Department of Health and Community Services, 23 certainly reference to a substantial amount of
24 reviewed by B. Cooper and S. McDonald, Cabinet 24 retesting under way and there’ s areference to
25 Secretariat, October 5, 2005. Sir, you would 25 acertain number of communications under way
Page 54 Page 56
1 have read this? 1 with Via (phonetic) attending physicians with
2 MR. THOMPSON: 2 individuals whose treatment could be impacted.
3 A. Yes 3 COFFEY, QC.
4 COFFEY, Q.C.: 4 Q. Butthere's noindication inthisthat the
5 Q. Andthe purposeof you readingit would be 5 patients whose sampleswere being retested,
6 what? 6 the fact that they were being retested, okay,
7 MR. THOMPSON: 7 that was no indication that the patients had
8 A. Wadll, the purpose of the briefing noteisto 8 been informed about that here, isthere?
9 convey information on an important matter from | 9 MR. THOMPSON:
10 the department, so it would really to be -- 10 Q. No, that there's no indication from my
11 receive the information. 11 scanning of it that there is contact made with
12 COFFEY, Q.C.: 12 patients whose tests were being retested.
13 Q. Withaview to what? 13 COFFEY, Q.C.:
14 MR. THOMPSON: 14 Q. Didthat occur toyou at thetime, the fact
15 A. Wdl,it's possiblewith aview to nothing 15 that that’ s--there' s no referenceto it here?
16 more than being aware. If adecision is 16 MR. THOMPSON:
17 requested or direction requested by the 17 Q. Wdl, I can'trecall it occuring to me at the
18 department, it would be indicated in the note 18 timeand I'd say it likely did not occur to me
19 and then it might be handled in a more active 19 at thetime, given my lack of, or not being
20 fashion, but if there's no request for 20 close to thisissue.
21 direction, then generaly it'sfor straight 21 COFFEY, Q.C.
22 information. | should note that if there are 22 Q. Soatthe time | take it, at least asthe
23 issues that arise from the note, fromone’'s 23 clerk, you weren't concerned to insure that
24 own analysis of the note that produce 24 patients were so notified?
25 additional questions back to the department, 25 MR. THOMPSON:
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1 Q. I think reading it today, and | have before 1 in that their ssmpleswould be retested, was
2 today, of course, the things that stand out to 2 any inquiry made further, to your knowledge,
3 me are things like, are about the actions and 3 of the Department of Health or Eastern Health
4 communications that are actually being taken, 4 asto, look, how many people areinvolved in
5 such as theview of the Ventana system and 5 this?
6 there seemed to be some comfort level with 6 MR. THOMPSON:
7 that, the fact that a large group of samples 7 Q. No inquiry by me, at least not on a
8 are being retested and that--at Mount Sinai. 8 documentary basis.
9 And | think it saysthat current newly tested 9 COFFEY, Q.C.:
10 patients are being tested a¢ Mount Sinai, as 10 Q. Do you have any memory of being informed about
11 well, implying that testing has stopped at 11 kind of aball park figure asto how many
12 Eastern Health. So--and a few other things. 12 might be involved?
13 Those kinds of indications that actions have 13 MR. THOMPSON:
14 been taken to address potential harm to new 14 Q. ldon't recal now. And of course, inthe
15 patients and to examine what the situation is 15 days and weeks following this, Eastern Health
16 with patientswho had been tested under the 16 was doing media work, responding to
17 former system. It's those kinds of things 17 interviews, and whether or not more
18 that which would have stood out to me as 18 information was layered onto thisin those
19 opposed to, | guess, a matter that was not in 19 interviews, I’'m not aware right now, but maybe
20 it, given the kind of background information | 20 you have some of those as exhibits.
21 aready had on thisissue. It’s perhaps not 21 COFFEY, QC:
22 the kind of issue that would have popped out 22 Q. And wouldyou rely upon media reports to
23 at me. 23 supplement or fill inthe gapsin abriefing
24 COFFEY, Q.C: 24 note?
25 Q. Okay. Now,looking at this, isthere any 25 MR. THOMPSON:
Page 58 Page 60
1 reference in thisto the actual total number 1 Q. Wdl-
2 of patients whose test results are going to be 2 COFFEY, Q.C.
3 retested? 3 Q. Wouldyou actually do that?
4 MR. THOMPSON: 4 MR. THOMPSON:
5 Q. No. There'ssomeinformation init onthe 5 Q. Youwouldin apractica manner, becauseif
6 number of tests that have been sent off for 6 you have direct quotes from people like Dr.
7 retesting so far that are weak positive. 7 Robert Williams, who was, as | recall from the
8 COFFEY, Q.C.: 8 material, doing those mediainterviewsin the
9 Q. That's323? 9 main and being a source of authority with the
10 MR. THOMPSON: 10 organization, sure, that would, in practical
11 Q. Right. 11 terms, supplement your information. Y ou might
12 COFFEY, Q.C.: 12 wish that that information, if it was relevant
13 Q. That's the first bullet under "Current 13 and helpful, should have been in the briefing
14 Status'. But interms of likethe total 14 note. But, yeah, you would combine al your
15 number, because this says "have been sent" and |15 sources of knowledge.
16 it doesn’t say - 16 COFFEY, Q.C.:
17 MR. THOMPSON: 17 Q. |take itthat knowing thetotal number of
18 Q. No, that'sright - 18 retests or projected retests would be
19 COFFEY, Q.C.: 19 relevant?
20 Q. -dl- 20 MR. THOMPSON:
21 MR. THOMPSON: 21 Q. It'sanimportant fact.
22 Q. -there' sno referenceto that. 22 COFFEY, Q.C:
23 COFFEY, Q.C.: 23 Q. Herelooking at that "Current Status" bullet,
24 Q. Soin termsof makinginquiries asto the 24 the first one, the sentence after the
25 total number of patients who might be affected 25 referenceto 323 says, "To date, 73 of the
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1 samples have been reviewed and it appears that 1 "Current Status" when you read that, you kind
2 of those there are 16 to 20 individuals whose 2 of do the arithmetic, it's 1997 through 2004.
3 treatment could be impacted.” 3 They’'ve already, St. John’s hospitals have
4 MR. THOMPSON: 4 sent off 1999 to 2004. And now thisfinal
5 Q. Right. 5 sentence says, "The samplesfor '97, ' 98 from
6 COFFEY, Q.C.: 6 St. John's hospitals will soon be sent for
7 Q. Seethat? Now, again, aquick arithmetic, 7 testing, retesting,” suggesting that a reader
8 that’ s approximately 25 percent? 8 would be informed that the period in question
9 MR. THOMPSON: 9 was ' 97 to 2004, correct?
10 Q. Um-hm. 10 MR. THOMPSON:
11 COFFEY, Q.C.: 11 Q. Right.
12 Q. Inthat context, of the then available results 12 COFFEY, Q.C.:
13 that had beenreviewed. So, | mean, even 13 Q. And 323 samplesreport as weakly positive to
14 projecting that out at 323, that would a 14 negative had been sent and there were more to
15 quarter would be about, give or take, about 15 go, so that wouldn’t be the total. When you
16 807 16 look at this, aswell, under "Background" the
17 MR. THOMPSON: 17 fourth bullet saysthat "A representative from
18 Q. Um-hm. 18 Ventanavisited the laboratory in July."
19 COFFEY, QC. 19 MR. THOMPSON:
20 Q. Sodidyou, like, in reading this, would your 20 Q. Um-hm.
21 approach be, they’ re going to look to see what 21 COFFEY, Q.C.
22 the overall impact would be on patients, go 22 Q. Seethat? Suggesting that certainly they'd
23 through thiswith aview to trying to figure 23 been engaged before July or by July engaged in
24 out quickly, because they don't actually spell 24 this process. Inlooking at thisisthere any
25 it out herein terms of percentages and 25 sense or any information in it that spells out
Page 62 Page 64
1 projecting out in this note? Would you have 1 when Eastern Health became aware of the
2 approached it in that way? 2 problem, other than an assertion under the
3 MR. THOMPSON: 3 "Background" second bullet, "in 2005"?
4 Q. I’'mnotsure what | did onthat day. With 4 MR. THOMPSON:
5 some issues it deservesthat kind of analysis, 5 Q. No.
6 certainly with issues that are, that one has a 6 COFFEY, Q.C.:
7 high degree of familiarity with. But what you 7 Q. Soa reader of this would have noway of
8 expect the writers of briefing notesto do is 8 knowing, just based upon what'sin this, asto
9 to focus the reader directly on the key issues 9 when Eastern Health became aware of the
10 so that there'sno uncertainty about the 10 problem?
11 magnitude and the importance of what’sin the 11 MR. THOMPSON:
12 note. If anote burieskey issues, obscures 12 Q. Um-hm.
13 key issues, then it’s not a good note. So the 13 COFFEY, Q.C..
14 approach that one takes to a noteisto read 14 Q. Asthe Cabinet Secretariat, you know, asthe
15 it onitsface and onits faceit will bring 15 clerk, would you have been curious to know how
16 out thekey issues. Now, thesekinds of 16 long they had had this and known about it?
17 calculations you wouldn't normally do, | 17 MR. THOMPSON:
18 wouldn’t normally do, but | can understand how |18 Q. Well, sure, curious on that fact, absolutely.
19 you' ve made those cal cul ations there and they 19 COFFEY, Q.C.:
20 are relevant to understanding the data. 20 Q. Andinterms of the fact that there issuch
21 COFFEY, Q.C. 21 wide-scale retesting going on, apparently, by
22 Q. Atthetime this note was received on October 22 this point in time, the fact that they don’t
23 5, 2005 and you read through it and the fact 23 say, however, how many are likely to be
24 that samples were being retested from, as you 24 involved in the retesting, they don’t say when
25 look at that again, that first paragraph under 25 exactly they found out about it, the problem,
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1 did it occur to you at the time or anybody, to 1 there's a high level of engagement and
2 your knowledge, to ask the Department of 2 management of a serious matter and that now
3 Health or Eastern Health why it was only now 3 that the matter has been putin the media,
4 that the Cabinet Secretariat was getting a 4 that you're aware, as well, that Eastern
5 briefing noteon it, how it could remain 5 Health istaking on thejob of answering
6 unknown to the Cabinet Secretariat? 6 questions inthe media. So asa genera
7 MR. THOMPSON: 7 impression that’ s the one that one gets. Now,
8 Q. Um-hm. 8 if one then says, "Well, where are the
9 COFFEY, Q.C: 9 weaknesses and the critical analytical points"
10 Q. Inadetail fashion until now? 10 and dive into the note, one can generate extra
11 MR. THOMPSON: 11 questions, but | don’'t know if | did generate
12 Q. Didit occur to me to ask anyone why we're 12 any extra questions that day.
13 only seeing this now? 13 COFFEY, Q.C::
14 COFFEY, Q.C. 14 Q. Andlooking at "Background" here, because when
15 Q. MR.YOUNG: 15 you look at thisnote, having read it, you
16 COFFEY, Q.C.: 16 understood what was the problem?
17 Q. 17 MR. THOMPSON:
18 MR. THOMPSON: 18 Q. Within the background section, you mean?
19 Q. WHI, | can’t recall whether it did, but it's 19 COFFEY, Q.C.
20 possible that it didn’t in the sense that we 20 Q. Yes, yeah, what wasthe problem? From a
21 were being presented here now with the 21 patient’ s perspective, what was the problem,
22 information on work that had taken place over 22 what had caused it, what was the problem?
23 the summer period. And theimpression that | 23 MR. THOMPSON:
24 would gather from this overall notewould have |24 Q. That ER/PR test result or results were
25 been--because you try to understand, you don't 25 incorrect.
Page 66 Page 68
1 focusin on the detailsthat you'reraising 1 COFFEY, Q.C.
2 right here asthe first matter, you focus on 2 Q. Andtheimplication of that was what, what was
3 the broader picture and first of all, dowe 3 your understanding?
4 have an issue here which is something is out 4 MR. THOMPSON:
5 of control and not being well managed, or do 5 Q. They weren't receiving the therapy that they
6 we have anissue in which good work is being 6 might have been prescribed if it was correct.
7 doneto clear up a problem. So that’'sthe 7 COFFEY, Q.C.:
8 first way that you would approach the overall 8 Q. Okay.
9 note. And you know, without paying reference 9 THE COMMISSIONER:
10 right now to the kinds of issues that we've 10 Q. Mr. Thompson, help me herewithroles, the
11 cometo know since, one would look at this 11 department’'s role and the Cabinet
12 note and one would detect afairly high level 12 Secretariat’srole -
13 of volume of activity for retesting, detect 13 MR. THOMPSON:
14 that the harm that could have come to patients 14 Q. Sure
15 presently, that potential source of harm has 15 THE COMMISSIONER:
16 been removed. Y ou detect the--and on and on. 16 Q. -in receiving this briefing note, which |
17 Y ou detect that some communication has started |17 presume came through the department to you.
18 with patients, that a consumer telephone line 18 Does aline department ook at a briefing note
19 isbeing set up. Onewouldn’t--me, at that 19 from an authority ina different way than
20 time, | wouldn’t have the understanding of all 20 Cabinet does?
21 of the internal perceptions about when people 21 MR. THOMPSON:
22 should have been contacted and when they 22 Q. From anauthority? Oh, | see.
23 weren't and the total number, so obliviousto 23 THE COMMISSIONER:
24 that kind of information, the impression that 24 Q. From ahealth authority. Isthe analysis done
25 one getsfrom this briefing note is that 25 within Department of Health?
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1 MR. THOMPSON:
2 Q. Yes.
3 THE COMMISSIONER:
4 Q. Putonyour capasan old deputy minister of
health, for the moment, if you would. What
kind of analysiswould you in the Department
of Health do of that briefing note as opposed
to the kind of analysisthat you did in your
position in Cabinet Secretariat when you

© 00 N o ok~ WODN P
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10 received it? 10
11 MR. THOMPSON: 11
12 Q. Right, right. Well, sure - 12
13 THE COMMISSIONER: 13
14 Q. What would be the difference? 14
15 MR. THOMPSON: 15
16 Q. Wdl, as a deputy minister or within a 16
17 department one would collect this information 17
18 from Eastern Health, first of all, to 18
19 establish al the basic facts and to give in 19
20 the briefing note some sense of the dimension 20
21 of the problem and how it was being handled 21
22 and to--the department, as well, would try to 22
23 anticipate the kinds of questionsthat the 23

the department. The department just doesn’t
send it on to Cabinet Secretariat?
MR. THOMPSON:
Q. no.

THE COMMISSIONER:

Q. Thedepartment hasits owninput by either
going back to ask further questions or adding
further information?

MR. THOMPSON:

Q. Right.

THE COMMISSIONER:

Q. Although I'm quite sure you can find
paragraphs from Eastern Health directly
reproduced in your briefing note which
eventually getsto you. But when you're
describing what the department doesin its
role, it seemsto me that you' re describing an
operation which is almost like they’ re making
sure that Eastern Health’ s briefing note is up
to snuff for you as opposed to they’ re having
arolein respect of theinformation in the
briefing note?

MR. THOMPSON:

24 Premier and otherswould wish to know about an {24 Q. Right. Waéll, okay, | think what you're
25 issue. Sothat’s one type of anaysis, 25 bringing me back to are what are the roles of
Page 70 Page 72
1 anticipating the obvious questions. And the 1 the three organizationsand what kind of
2 note would try to address--or interms of 2 information should be of importance to each of
3 analysis of the problem would try to address, 3 those organizationsin their role.
4 | think, whether the matter was being well 4 THE COMMISSIONER:
5 handled, whether there were any elements of 5 Q. Okay.
6 the issue that were out of control or weren't- 6 MR. THOMPSON:
7 -that posed additional problems. Arethere 7 Q. So,and firstof al, | don't know whether
8 other implications based on the facts of this 8 this note actually had a draft text prepared
9 matter, are there other implications which we 9 initially in Eastern Health or whether the
10 do not yet have control of, that we do not yet 10 initial draft text was prepared within the
11 understand? So the department should do an 11 department, based on phone calls and obtaining
12 analysislikethat in order to advanceit on 12 of information directly, | just don't know
13 to others so that they can have acomplete 13 that.
14 understanding of theproblem. The other 14 COFFEY, Q.C.:
15 agencies and the other people who receive this 15 Q. Toassistyouin that, P-0124, please, page 2?
16 note for information purposes therefore should 16 Now, thisis-
17 be--have a quick understanding of all those 17 MR. THOMPSON:
18 things that the department found out about the 18 Q. Okay.
19 item that is going on within Eastern Health. 19 COFFEY, Q.C.:
20 Am | addressing your point? 20 Q. Thecame out of Eastern Health.
21 THE COMMISSIONER: 21 MR. THOMPSON:
22 Q. Perhapsyou are, but let’s go back and see 22 Q. Okay.
23 what I'vegleaned from that. So Eastern 23 COFFEY, Q.C.
24 Health, as| understand the process, Eastern 24 Q. Ended upinthe department, asit turned out.
25 Health prepares a briefing note, sendsit to 25 MR. THOMPSON:
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1 Q. Okay. 1 us and were satisfied with the kinds of
2 COFFEY, Q.C: 2 questions we've asked them. Now, the note
3 Q. S0, and asthe Commissioner ispointing out, 3 then that gets passed on to Cabinet
4 much of the sametext. There's some editing 4 Secretariat and the Premier who are not
5 but much of itis- 5 engaged more directly and the accountability
6 MR. THOMPSON: 6 relationship is really for information and
7 Q. Sure 7 intelligence of all the issues that are
8 COFFEY, Q.C.: 8 occuring within government.
9 Q. -admost verbatim. 9 THE COMMISSIONER:

10 MR. THOMPSON: 10 Q. Okay.
11 Q. Okay. Soinlight of that, Eastern Health has 11 MR. THOMPSON:
12 served arolein trying to describe factually 12 Q. If there'sadecision to be made in a Cabinet
13 to the department what’ s going on within its 13 process, we actually wouldn’t expect to see a
14 organization because it has the primary 14 briefing note unlessit was apreliminary or
15 responsibility for the activity and for the 15 something coming and we want you to know about
16 response process. So it has to account to the 16 the decision that needs to be made by Cabinet,
17 Department of Health and to the minister about 17 because the vehicle for that information isa
18 itsactions. It - 18 formal Cabinet submission. Briefing notes are
19 THE COMMISSIONER: 19 sometimes used to get adirection from the
20 Q. Accountability in this sense being you have to 20 Premier on amodest or amatter that doesn’t
21 explain? 21 need full Cabinet decision or to obtain his
22 MR. THOMPSON: 22 sense of perspective. But this note here on
23 Q. Correct. 23 September--or October 5thisan information
24 THE COMMISSIONER: 24 note, so it doesn’t call on the Premier or the
25 Q. Okay. 25 Cabinet Secretariat to make any action, but
Page 74 Page 76

1 MR. THOMPSON: 1 certainly the Premier’s office or Cabinet

2 Q. Informand explain. And I’ve always regarded 2 Secretariat should, if they see something in

3 accountability as sustaining confidence, as 3 this, that they feel independently they would

4 well. 4 like torespond to, to query, to make an

5 THE COMMISSIONER: 5 action on, they certainly have the opportunity

6 Q. Okay. 6 to do so, but that’s not the expectation in

7 MR. THOMPSON: 7 that exchange.

8 Q. Through that. And so they prepare a note that 8 THE COMMISSIONER:

9 triesto serve that function. It’s then up to 9 Q. Butthe--okay, let’s go back to the department
10 the Department of Health not just simply to 10 for amoment. The department gets a briefing
11 pass through that information, but to analyze 11 note, perhaps goes back to Eastern Health for
12 that information to the extent that they can 12 further explanation, but my understanding of
13 be comfortable that they received answersto 13 what you're sayingisthat the department’s
14 obvious questions and that the note actually 14 role at that point is to determine whether or
15 explains the facts correctly, completely, that 15 not the thing has been properly handled within
16 the implications are pointed out and that--and 16 Eastern Health?

17 likely future progress of this issue. In 17 MR. THOMPSON:

18 other words, it will alow the--part of the 18 Q. Correct. That'sright.

19 accountability functionis to have enough 19 THE COMMISSIONER:

20 information in the hands of the department and 20 Q. Andyou would not expect the department, as|
21 the minister that if the minister is called on 21 understand it, to do anything other than pass
22 to speak in the House of Assembly or inthe 22 on theinformation unless it had concerns that
23 public through the media about this issue, 23 the thing wasn't being properly handled in
24 that the minister is possessed of sufficient 24 Eastern Hedlth, isthat it?

25 information to say that they have accounted to 25 MR. THOMPSON:
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1 Q. No, no. Sorry. 1 THE COMMISSIONER:
2 THE COMMISSIONER: 2 Q. But ifit was outside of that which the
3 Q. Wadll, I mean, inthesenseof, for example, 3 department normally got involved with, under
4 the department gets information about a quite 4 what circumstances would adepartment say,
5 serious matter having to do with the care of a 5 "Okay, this isso big,” or would they ever
6 large number of citizens? 6 say, "Thisis so big that we haveto put our
7 MR. THOMPSON: 7 oar in more than we would normally," if you
8 Q. Um-hm. 8 would? Or does the department just say
9 THE COMMISSIONER: 9 "You're handling it. Our examination of what
10 Q. That obviously hasto heighten your concerns 10 you're doing would indicate that it’sgoing in
11 and your interests and you might respond more 11 aparticular direction that might not be the
12 quickly and more, let us say, with more energy 12 wisest direction in our opinion, but it'sa
13 than youwould if you got a report from 13 direction arrived at with due consideration,
14 Eastern Health that said, you know, we've got 14 therefore goto it and let us know what
15 aproblem with this machine, we're going to 15 happensin the end.”
16 have to replace it five months down the road, 16 MR. THOMPSON:
17 it's coming down the pipe, butit'll be okay 17 Q. Yes. Soadepartment could receive anote and
18 for five months. 18 query the note and reach the view that thisis
19 MR. THOMPSON: 19 being well handled and well managed and thank
20 Q. Um-hm. 20 you for theinformation and we're satisfied
21 THE COMMISSIONER: 21 and leave it atthat. A department could,
22 Q. Youknow, you've got something whichistruly |22 indeed, do that, yes.
23 serious on your hands. 23 THE COMMISSIONER:
24 MR. THOMPSON: 24 Q. Um-hm.
25 Q. Yes 25 MR. THOMPSON:
Page 78 Page 80
1 THE COMMISSIONER: 1 Q. Thetrigger that might send the note then over
2 Q. SoEastern Health providesthe information, 2 to Cabinet Secretariat and the Premier's
3 provides information about the basic 3 office might--would include, clearly, the
4 understanding of the event. The department’s 4 degree of significance and importance of the
5 role, as I’'m gathering from those who have 5 issueitself, whether or not it's about to
6 been here, isto determine whether or not in 6 break in the media, but also if it hasthat
7 its view Eastern Health is properly handling 7 additional element of an urgent matter that
8 it? 8 may cause a public concern in a public
9 MR. THOMPSON: 9 setting, that would clearly require the
10 Q. Right. 10 department to inform the Premier’ s office and
11 THE COMMISSIONER: 11 Cabinet Secretariat about that matter. Now,
12 Q. Andas | understand it, whether or not the 12 if withinthe context of that very, that
13 solving of the problem requires direct 13 sensitive issue that’ s being forwarded there’ s
14 intervention by the department for some 14 also a-if there'sa budgetary consideration
15 reason. For example, if the solving of the 15 that the department can handle on its own, it
16 problem would require large amounts of money - |16 wouldn’t advance that, necessarily, that
17 MR. THOMPSON: 17 decision -
18 Q. Sure. 18 THE COMMISSIONER:
19 THE COMMISSIONER: 19 Q. Okay.
20 Q. -then that’sthe department’sfunction to 20 MR. THOMPSON:
21 deal with the budgetary interest and they 21 Q. - for the action of the Premier or the
22 would getinvolved in preparing necessary 22 Cabinet. But ifit's a typeof decision
23 documentation to deal with that aspect of it. 23 that’s beyond the department’s capacity to
24 MR. THOMPSON: 24 handle on itsown, it certainly might note
25 Q. Sure, yes. 25 that issue inthat noteand advisethat a
Page 77 - Page 80
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Page 83

1 Treasury Board submission or a Cabinet 1 implication or expressly indicated that the
2 submission will be made in due course. 2 department’ s analysis wasthat it was being
3 THE COMMISSIONER: 3 handled properly within the institution, the
4 Q. Doesyour--doesthe Cabinet Secretariat do a 4 health authority, then | suppose my question
5 separate analysis about whether or not the 5 is do you accept that at face value or do you
6 thing is being managed properly? 6 do afurther analysis to determine whether or
7 MR. THOMPSON: 7 not you're okay with that or does everybody
8 Q. Wdll,inthiscase? 8 wait until perhapsit’s evident that it wasn't
9 THE COMMISSIONER: 9 being handled?
10 Q. Um-hm. 10 MR. THOMPSON:
11 MR. THOMPSON: 11 Q. Part of thisisarelationship issue, aswell.
12 Q. Inthiscasewe do have staff that review the 12 The people who read it initially in Cabinet
13 quality of the briefing notesthat come in 13 Secretariat are receiving it from people that
14 before they get circulated further, and so at 14 they deal with frequently. Often anote has
15 that stagel’d cal it a sort of quality 15 been signed off upto the deputy minister
16 review because our people read the draft note, 16 level, maybe even by the minister, so it comes
17 want to make surethat the languageis clear 17 over witha sense that thisis a fairly
18 and that the meanings are clear. And 18 authoritative point of view from the
19 secondly, if thereis any obvious unanswered 19 department. But there’ s no--so unlessthere’s
20 guestions that should be answered in the note, 20 an obvious reason why to doubt or if there's
21 they will ask the department for more 21 something in the notethat givesrise toa
22 information or for the department to re-edit 22 doubt, the view that's expressed by the
23 the note. If it's a simple matter, sometimes 23 department and given the speed at which this
24 that’sfilled in at Cabinet Secretariat and, 24 process is operating, the view that's
25 in fact, becomes afresh note, that it gets 25 expressed by the department islikely to be
Page 82 Page 84
1 circulated with perhaps 90 percent content 1 taken as a reasonable view of the matter. But,
2 from the department and the additional 10 2 Commissioner, if--and there are occasions when
3 percent based on those clarifications from 3 we get notesfrom departmentsthat are big
4 Cabinet Secretariat. If the department in 4 gaps, that don’t leave us with confidence as
5 such anote had said, you know, or implied or 5 something that the department has a grasp of
6 inferred that they had confidence in the way 6 theissuein play and we will, | wouldn’t call
7 Eastern Health ishandling it, we wouldn't 7 it launch an investigation, but perhapsit'sa
8 launch an independent assessment of that. 8 lessformal process, but we won't accept the
9 We'd certainly read what's there and if 9 note asit is and we will work with them more
10 there's anything in the note that gives 10 closely toget a better appraisal of the
11 concern about the manner in which it’s being 11 situation before passing it on to the Premier.
12 held, we could independently go back and 12 THE COMMISSIONER:
13 express aconcern and look intoit. But--so 13 Q. Andthat’sthe judgment call made by you and
14 one couldgo in that direction. But if 14 the people who work with you on reviewing the
15 there's confidence inferred, implies or 15 note?
16 explicitly stated in the department’s note 16 MR. THOMPSON:
17 that here’'s the process, things are in 17 Q. WHI, sometimesit’ll be the Cabinet officer,
18 control, that’s barring some obvious marker 18 the assistant secretary or could have been
19 that it’s otherwise, that will get the message 19 myself as the deputy clerk, it could vary from
20 out faster - 20 circumstance to circumstance.
21 THE COMMISSIONER: 21 THE COMMISSIONER:
22 Q. | supposethat’swhat I’'m saying, would you, 22 Q. Okay.
23 if you had either implied or expressly 23 MR. THOMPSON:
24 received the information--sorry, start again. 24 A. Thankyou. Sorry, Mr. Coffey, I’ve doneit
25 If the briefing note content either through 25 again.
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1 COFFEY, Q.C. 1 COFFEY, Q.C.
2 Q. No, no, Commissioner. Actualy, interms of 2 Q. Yes
3 just that point and where that September 30th 3 MR. THOMPSON:
4 note actually touched the Department of 4 Q. Thereshould bea filter, the department’s
5 Health, Exhibit P-0141, page 1, 0141, page 1. 5 lens put on that issue.
6 You'll seethere that Denise Dunn, who is Dr. 6 COFFEY, Q.C.:
7 Williams' then EA on Friday September 30th at 7 Q. AndI'mright now just because you had been
8 2005 at 5:04 p.m. sent itto anumber of 8 the deputy minister of health at one point, a
9 people, including Ms. Hennessey. See that 9 note coming in to the department from a health
10 right there? And we just ook to the second 10 authority, if the health authority was to
11 page, that’ s that note. 11 include statementsof fact that would not
12 MR. THOMPSON: 12 sustain confidence or might undermine
13 Q. Okay. 13 confidence, | take it that there would be a
14 COFFEY, Q.C.. 14 negative incentive inthat regard from the
15 Q. Wejust saw in adifferent exhibit standpoint. 15 health authority’ s perspective? If you tell
16 Now, on that, in answering the Commissioner’s |16 the department something that’s not going to
17 guestions just then you indicated that one of 17 engender confidence in the department, you
18 the, | believe, asyou framed it, one of the 18 would anticipate -
19 purposes of a briefing note being prepared by 19 MR. THOMPSON:
20 an outside--well, a health authority, for 20 Q. Intheauthority, you mean?
21 example, outside agency, for the department 21 COFFEY, Q.C.
22 would be, did you use the words, "intended to 22 Q. Yes. Thenext thing the department is asking
23 sustain confidence,” to explain that what 23 presumably very pointed questions about what’s
24 we've done - 24 going on?
25 MR. THOMPSON: 25 MR. THOMPSON:
Page 86 Page 88
1 Q. Onamatter like thisthe note should be clear 1 Q. Sure
2 enough, and if there’'s animplication or-- 2 COFFEY, Q.C.
3 don't want to get tongue tied here. There 3 Q. And,in fact, ultimately that’s ultimately
4 should be enough information in the note on a 4 what happened in June of * 07 with yourself?
5 complicated issue within a health authority to 5 MR. THOMPSON:
6 convey whether or not the matter is being 6 Q. Um-hm.
7 handled competently, and if it isand if that 7 COFFEY, Q.C.:
8 inference and that sense of it comes through, 8 Q. Andthe communicationswith patients, wasn't
9 then, yes, it does sustain confidence. If 9 it?
10 there’sno reason for confidenceto be had, 10 MR. THOMPSON:
11 that should also come out through the note. 11 Q. Right.
12 COFFEY, Q.C. 12 COFFEY, Q.C.
13 Q. Yes, and- 13 Q. Sothatin termsof the structure as it is,
14 MR. THOMPSON: 14 there’ sadisincentive built into it in terms
15 Q. Thematter is not just passing through mere 15 of the health authority being blunt if the
16 facts, that's not what the briefing note 16 bluntness involves acknowledging to the
17 processis about. There has to be some filter 17 department that we haven't actually perhaps
18 from the department’ s perspective about what's |18 addressed this matter aswell aswe could
19 going on. 19 have?
20 COFFEY, Q.C: 20 MR. THOMPSON:
21 Q. Interms of thenote the department would 21 Q. | don't know if there's adisincentive to do
22 receive from the health authority? 22 it. 1 mean, it’s an actual human tendency to
23 MR. THOMPSON: 23 portray one’'sown work as reasonable in the
24 Q. Yes, but asit reemaps that note and prepares 24 circumstances. But herewe have a group of
25 it for the minister. 25 high level professionals who have written
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1 reports many times and they know that if they 1 the fact that the com plan include areference

2 passon information that doesn’t allow the 2 to, an assurance, therefore areference to

3 department and the minister to gain aclear 3 that once the solutionis setin motion an

4 understanding, then that's aworse offence 4 evauation will bedone to determine the

5 than perhaps anything else. If there's a 5 specific or systemic reasons why this

6 deliberate misleading which is sort of perhaps 6 occurred, ie, past tense, so that the matter

7 amore harsher of putting what itis that 7 will be properly addressed in the long term.

8 you'vejust said - 8 Now, as you just acknowledged, in the October

9 COFFEY, Q.C.: 9 5th briefing note, which you would have read,

10 Q. For example, by omission as opposed to - 10 there' s no such reference to any kind of look

11 MR. THOMPSON: 11 back, isthere? Can you explain why when you

12 Q. By whatever technique, if there'sadeliberate 12 read it -

13 misleading of the minister or the Premier, 13 MR. THOMPSON:

14 that’ savery serious matter. Andsol don’t 14 Q. Canwego back to -

15 think there' sadisincentiveto midead asa 15 COFFEY, Q.C.:

16 consequence because the consequences of 16 Q. We certainly can. It's the one we were

17 misleading are even more serious, | believe. 17 looking at was P-0124, page7. Yes, it's

18 COFFEY, Q.C.: 18 right there. Okay?

19 Q. Okay. Now, sir, when welooked at that 19 MR. THOMPSON:

20 briefing note of October 5, that's P-0124, 20 Q. Sorry, go ahead.

21 page 6, if we justlook at page 7 of it, 21 COFFEY, Q.C.

22 please? Thank you. This isthe second page 22 Q. Sol wasjust--likeyour initial reaction, in

23 of it. Andfeel free tolook at thefirst 23 fact, within minutes, was to stipulate that a

24 page, if you like. Isthere anything in this 24 com plan include this assurance. And asyou

25 note which indicates that there is any 25 pointed out yesterday, it wouldn't be just the
Page 90 Page 92

1 activity being conducted or planned, even, or 1 assurance, giving the assurance would mean

2 had been conducted to ascertain what had 2 actually do the work, aswell?

3 caused the problem in the past? 3 MR. THOMPSON:

4 MR. THOMPSON: 4 Q. Um-hm.

5 Q. Wdll, theonly, I think theonly thing that 5 COFFEY, Q.C.:

6 one could read that into would be the second- 6 Q. To look back andfind out why this had

7 last paragraphregarding an external peer 7 occurred.  Yet, on October 5 there's no

8 review to review current practices and 8 assurance there at al?

9 procedures within the laboratory service. 9 MR. THOMPSON:

10 Now, that leaves an impression, though, that 10 Q. Right.

11 the review will look at what’ s happening right 11 COFFEY, Q.C..

12 now to fix what’s happening now, if something 12 Q. That Eastern Health has any intention to look

13 is happening incorrectly now. It doesn’t 13 back in the sense of try and figure out how

14 leave one with the impression that a 14 this happened, it'sjust tolook at what's

15 retrospective review of the causes that may 15 going on now for the future?

16 have--if, in fact, we find out that there was 16 MR. THOMPSON:

17 inappropriate testing under way, it doesn’t 17 Q. Um-hm.

18 leave one literally with the impression that 18 COFFEY, Q.C.:

19 that’s part of their mandate. 19 Q. Andtherr noteaso doesindicate, when we

20 COFFEY, Q.C.: 20 look earlierin it, that the machine had

21 Q. And if we could look at P-0312, page 5, 21 changed in the sense that they weren’t using

22 please? Sorry, | apologize, page 3, | 22 the DAKO, they’d stopped thatin '04 and

23 apologize. Now thisis your e-mail of 10:51 23 they’re now looking at the Ventana?

24 am. to Mr. Cake on July 19th. Asyou told me 24 MR. THOMPSON:

25 yesterday, of course, not only did you want 25 Q. Um-hm.
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1 COFFEY, Q.C.: 1 know, | mean, as clerk responsible for the
2 Q. Whichwould betheir current practices and 2 civil service, including the Department of
3 procedures or at least part of their current 3 Health of the province at the time, wouldn’t
4 practices and procedures would be the Ventana. 4 you have been curiousto know, look, how did
5 So was there anything, you know, on October 5 5 this ever happen?
6 or thereabouts that lead you to believe that 6 MR. THOMPSON:
7 there was actually going to be alook back as 7 A, It'sanimportant question.
8 to why this occurred? 8 COFFEY, Q.C.:
9 MR. THOMPSON: 9 Q. Andasclerk, wouldn't it have been important
10 Q. Wdl, okay, | can't recall what | was thinking 10 to stipulate that somebody find out and tell
11 that day when | read that note and whether | 11 you?
12 did that kind of analysis. But one can ook 12 MR. THOMPSON:
13 at the note now and try to reassemble what 13  A. Wdl, asclerk -
14 might be the kind of reaction that one might 14 COFFEY, Q.C.:
15 have had. And as | mentioned earlier, one-- 15 Q. Asyou did onJuly 19th. You setit in
16 thefirst pass on anotelikethis givesan 16 motion.
17 impression of alot of activity, alot of 17 MR. THOMPSON:
18 engagement and management of the issue. And |18 A. Waell, asclerk, that’s an important question
19 one of thethings that stands out is that 19 toask if oneis engaged in thisincident.
20 there is aretrospective analysis under way of 20 This matter was being managed with the
21 the--in terms of the retesting of patients. 21 Department of--sorry, the health authority,
22 So they, patients from those years are being 22 with communication with the Department of
23 retested to find out whether or not they had 23 Health. | had a note here which wasinforming
24 inaccurate testing done. So that’s, it 24 meof this and it wasinforming meof an
25 doesn’'t say, of course, that that’ s a process 25 ongoing process with multiple parts. If | had
Page 94 Page 96
1 of trying to determine the cause. 1 analyzed it from the point of view and then
2 COFFEY, Q.C.: 2 became aware from this notethat there'sno
3 Q Yes 3 clear process. There may be one here, may not
4 MR. THOMPSON: 4 be worded well, but if there's no clear
5 Q. But, youknow, we'restill here dealing with 5 process here to determine the original cause,
6 information that fairly fresh eyes coming to 6 it would have been a good thing to have asked
7 an issue like that, so there’ s aretrospective 7 about to determineif that waspart of the
8 agpect of that under way. There’'s aso the 8 things that were under way.
9 reviews that are under way to look at current 9 COFFEY, Q.C.:
10 practices and procedures. One could infer 10 Q. Sothenby thetimeyou'veread the October
11 from that that current practices and 11 5th note, two thingsredlly, | takeit, that
12 proceduresmay well be similar to what had 12 had been of considerableinterest to you on
13 been in place when inappropriate testing was 13 July 19th which was that there be a proper com
14 taking place, but we don’'t know that for sure. 14 plan and that whatever else, the com plan give
15 So by way of all that what I’m saying to you 15 the public an assurance that there will be an
16 isthat thethought that occurredto meon 16 evaluation done as to why it occurred. By the
17 July 19th, which | think was the right 17 end of reading that October 5th note, you had
18 thought, did not occur to me on this same 18 no assurance that there was any com planin
19 date, but | was faced with an issue that was 19 existence, nor that there would be this ook
20 in motion and many good things happeningand |20 back in the sense of actually trying to find
21 so that impression, perhaps, prevailed on me 21 out what happened, why it happened.
22 on that day rather than the specific point of 22 MR. THOMPSON:
23 aretrospective review about cause. 23 A. Yeah, it's-you've said that | was interested
24 COFFEY, Q.C. 24 in seeing two things happen, but really just

25 Q. Andon October 5 wouldn't you have been, you |25

one.
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1 COFFEY, Q.C. 1 based on the issuesincluded in this paper,
2 Q. One 2 and the paper is designed to include a
3 MR. THOMPSON: 3 background statement and analysis of the
4 A. Because- 4 issues, the reasons for approving acertain
5 COFFEY, Q.C.: 5 course of action, assessing the alternatives
6 Q. BackinJduly? 6 and in making recommendations. 1t will also
7 MR. THOMPSON: 7 include appendices, as necessary, to fill out
8 A. Yeah, the complanwas agivenin those e- 8 the issue.
9 mails. So it wouldn't have been that | was 9 Now when aminister signs off on a
10 asking for acom plan to be done. But what | 10 Cabinet submission, it's sent to Cabinet
11 was asking was for that evaluation to be done. 11 Secretariat and actually arrives at the desk
12 COFFEY, Q.C.: 12 of the Deputy Clerk of the Executive Council.
13 Q. Andl takeit thenthat asthisnote, you 13 COFFEY, Q.C.:
14 didn’t request afurther supplement for the 14 Q. Sorry, what would come over?
15 October 5th one, briefing note. There was no 15 MR. THOMPSON:
16 gap noticed, from your perspective, init? 16 A. The submission, including al of its
17 MR. THOMPSON: 17 appendices.
18 A. Asfarasl| know | didn’t see a gap between 18 COFFEY, Q.C.:
19 the earlier emails to the extent that | 19 Q. Okay, got you, and this would be this
20 recall what wasin them, and this briefing 20 Memorandum to Executive Council, that’s the
21 note. 21 submission?
22 THE COMMISSIONER: 22 MR. THOMPSON:
23 Q. Mr. Coffey, whenever you can find aconvenient (23 A. Correct.
24 time, we'll take the morning break. 24 COFFEY, Q.C.:
25 COFFEY, Q.C.: 25 Q. Okay. Go ahead, I'm sorry.
Page 98 Page 100
1 Q. Thisis just that, Commissioner. Go onto 1 MR. THOMPSON:
2 something else, thank you. 2 A. And thena decisionwould be madeby the
3 THE COMMISSIONER: 3 deputy clerk as to which committee of Cabinet
4 Q. Allright, take 15 minutes. 4 it would be routed, and so this paper, coming
5 (BREAK) 5 from the Department of Health, would likely be
6 THE COMMISSIONER: 6 routed to the social policy committee of
7 Q. Pleasebe seated. Mr. Coffey. 7 Cabinet or if it'sapurely financial matter,
8 COFFEY, Q.C.: 8 it would be routed to the Treasury Board, and
9 Q. Thank you, Commissioner. If we could, please, 9 one of those committees, normally within the
10 Exhibit P-0164? Now this, sSir, isadocument, 10 next week to two weeks, would have a meeting,
11 it'sactually 30 pageslong. It'sentitled 11 an agenda of avariety of submissions. It
12 confidential Memorandum to Executive Council. |12 would get debated and a recommendation from
13 The title isNew Treatment Therapies for 13 that committee would be made to Cabinet.
14 Cancer Patients, and the issue is described as 14 Now I've just skipped over though the
15 "whether to introduce new treatment therapies 15 involvement of our staff. When each paper
16 to targeted cancer patientsin Newfoundland 16 arrives, it'sprovided to the appropriate
17 and Labrador," and it’s HCS2005-037. Now what 17 assistant secretary and Cabinet officer that
18 type of a document is a Memorandum to 18 deals with that department and they begin, if
19 Executive Council? What's its purpose and 19 they haven't already begun iton a draft
20 what, if any, involvement would it require of 20 version of the paper in the weeks leading up,
21 you or your immediate staff? 21 they begin ananalysis of this paper to
22 MR. THOMPSON: 22 determineisit complete, isit clear, have
23 A. Okay. Well, it'saformal Cabinet submission 23 al the relevant options been assessed? Does
24 and it indicates therefore that a minister 24 it answer the questions, the kinds of
25 wishesto have adecision of the Cabinet, 25 questions that ministers may ask? And where
Page 97 - Page 100
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1 doesit fit within the overall strategy of the 1 under my direction and under the deputy
2 government, the government’'s overal 2 clerk’sdirection, would be provided to the
3 priorities? So those are the kinds of 3 Premier and so it’sreally at that last stage
4 questions. 4 of preparation and oversight, is everything in
5 If there'sdata in asubmission that 5 this book ready for the Premier and for
6 doesn’t add up, it doesn’t make sense somehow, 6 Cabinet? Areweready to make adecision?
7 then that data would be analyzed and questions 7 And in particular, are there any outstanding
8 would arise on that. So the whole purposeis 8 issues or issues of particular note that need
9 making this submission, and whatever analysis 9 to be provided to the Premier before he goes
10 that Cabinet Secretariat writes up, So 10 in to chair the Cabinet meeting?
11 together making this submission ready for a 11 COFFEY, Q.C..
12 decision, to try to remove as many of the 12 Q. Sowould the entire package end up before the
13 potential--resolve as many of the potential 13 Cabinet, the Premier -
14 questionsin advance, so that the decision 14 MR. THOMPSON:
15 making process with ministers is as smooth as 15 A. Yes
16 possible. 16 COFFEY, Q.C.:
17 We, of course, don't always anticipate 17 Q. - before the Cabinet and then the Premier
18 every question and that’ s natural, and so, but 18 would receive the entire package finalized
19 after that's completed, the analysis that 19 before it came up in Cabinet?
20 Cabinet Secretariat prepares, normally by the 20 MR. THOMPSON:
21 Cabinet officer and then by the assistant 21 A. Correct.
22 secretary signed off at that level, would be 22 COFFEY, Q.C.
23 attached to the Cabinet paper asit goesto 23 Q. Andthen-
24 the first Cabinet committee, and then after a 24 MR. THOMPSON:
25 recommendation emerges from that committee,a |25 A. And so would every minister.
Page 102 Page 104
1 recommendation from the committee may be 1 COFFEY, Q.C.:
2 attached to that set of documents, and the 2 Q. Andevery minister aswell then would have it
3 recommendation of the committee, of course, 3 aswell, and that's not just a summary, but
4 can be different than the recommendation of 4 that’s the whole -
5 the originating minister, and if so, any 5 MR. THOMPSON:
6 variationswill be ultimately considered by 6 A. All theappendicesaswell.
7 the full Cabinet in making the final decision. 7 COFFEY, Q.C.:
8 COFFEY, Q.C.: 8 Q. All appendices, okay. Now looking at this
9 Q. Nowsir,and your involvement in this, your 9 document, who' s responsible for preparing the
10 persona involvement, if at all, would be 10 communications plan--well, first of all, |
11 where? 11 should ask you. A Memorandumto Executive
12 MR. THOMPSON: 12 Council is supposed to be comprised of what,
13 A. Wdl,| makean effortto read al of the 13 when it comes from the department?
14 Cabinet submissionswhen they comeinduring |14 MR. THOMPSON:
15 the period when they’re being analyzed and 15  A. Normaly thefive-page submission itself and
16 going through committee. So | would then, in 16 any relevant appendices, one of whichis a
17 the week of aCabinet meeting, have afull 17 communications plan.
18 binder prepared for me on al of the 18 COFFEY, Q.C.:
19 submissions that are likely to be on the 19 Q. Okay, andthat isone that originates within
20 agenda that Thursday, because typically 20 the department?
21 Cabinet day is a Thursday, and then we also 21 MR. THOMPSON:
22 have summaries of all papers prepared. I'd be 22 A. Within the department, that’sright.
23 involved in reviewing those summaries, and 23 COFFEY, Q.C.:
24 then that book would become the--or similar 24 Q. Isthereanyone from the Cabinet Secretariat
25 copies of that book would be provided to-- 25 communications group that getsinvolved in it?
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1 MR. THOMPSON: 1 COFFEY, Q.C.
2 A. Wdl, the- 2 Q. Would the assistant secretary for Cabinet for
3 COFFEY, Q.C.: 3 that particular -
4 Q. Isthere a communicationsand consultation 4 MR. THOMPSON:
5 branch briefing note? 5 A. Yes
6 MR. THOMPSON: 6 COFFEY, Q.C.
7 A. Asl understandit, and | recdl, when we 7 Q. - committee of Cabinet review it?
8 receive the submission, the communications 8 MR. THOMPSON:
9 plan will be analyzed by an officer within the 9 A Yes
10 communications and consultations branch. 10 COFFEY, Q.C.:
11 There could be a dialogue back and forth 11 Q. Youwouldreview it?
12 between that officer and the communications 12 MR. THOMPSON:
13 director in the department. The notes on the 13 A. | would read the paper during that period and
14 completeness and the appropriateness of the 14 ultimately look at the analysis aswell when
15 plan then would be given to the Cabinet 15 it'sready, but | wouldn't sign off on it.
16 officer whowas pulling together the main 16 COFFEY, Q.C.:
17 Cabinet Secretariat analysis. So that if there 17 Q. Sure. And the significance of you signing off
18 are special points to be made on the 18 or not would be what?
19 communications plan, they would be summarized (19 MR. THOMPSON:
20 into the Cabinet Secretariat anaysis. 20 A. Only that so much volume of work throughout,
21 COFFEY, Q.C. 21 it meansthat | haven't participated in and
22 Q. Andthere might be abriefing note from the 22 approved all of the analysisin the Cabinet--
23 communications and consultations branch 23 now | have to take responsibility for itto
24 itself, like an actual specific note? 24 the Premier and the Cabinet that if there's
25 MR. THOMPSON: 25 something--an error there, I'll take
Page 106 Page 108
1 A. My understanding isthat a note would be--or a 1 responsibility for making sure those kinds of
2 paragraph perhaps would be inserted into the 2 errors don’'t happen again, but | don't
3 full Cabinet Secretariat analysis. 3 actually participate in the day-to-day signing
4 COFFEY, Q.C.: 4 off of those analyses.
5 Q. We'lllook at thisonein particular. Soit 5 COFFEY, Q.C.:
6 would come up from the department, having been | 6 Q. Okay, but the peoplewho do, | take it, are
7 signed off by the minister, this submission to 7 recorded in the documents themselves?
8 Cabinet Secretariat? 8 MR. THOMPSON:
9 MR. THOMPSON: 9 A Yes
10 A. Right. 10 COFFEY, Q.C.:
11 COFFEY, Q.C.: 11 Q. And there's asocial policy committee of
12 Q. Withaview that it would go to Cabinet? 12 Cabinet, an economic policy committee of
13 MR. THOMPSON: 13 Cabinet?
14 A. Right. 14 MR. THOMPSON:
15 COFFEY, Q.C.: 15 A. Right.
16 Q. Full Cabinet. A Cabinet officer would be 16 COFFEY, Q.C.:
17 involved responsible for that department? 17 Q. Buttherewasathird committee, | take it?
18 MR. THOMPSON: 18 MR. THOMPSON:
19 A. Right. 19 A. Treasury Board.
20 COFFEY, Q.C: 20 COFFEY, Q.C:
21 Q. To review it. The consultations and 21 Q. Treasury Board, okay. Now looking at this
22 communications branch representative would 22 particular exhibit, first of all, have you
23 review it? 23 seen--1 gather because of your comments, you
24 MR. THOMPSON: 24 would have seen this back in 2005, but have
25 A, Um-hm. 25 you seen this more recently?
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1 MR. THOMPSON: 1 A, Right.
2 A Yes 2 COFFEY, Q.C:
3 COFFEY, Q.C.: 3 Q. -that would be the committee -
4 Q. Okay. This one, which social policy 4 MR. THOMPSON:
5 committees of Cabinet did this one pass 5 A. Correct.
6 through? 6 COFFEY, Q.C.:
7 MR. THOMPSON: 7 Q. -dedt withit. Who makesthe decision asto
8 A. Which committee of Cabinet? 8 which committee it goes to?
9 COFFEY, Q.C: 9 MR. THOMPSON:
10 Q. Yes, which committee of Cabinet? I’m sorry, | 10 A. Thedeputy clerk.
11 apologize, which committee of Cabinet. 11 COFFEY, Q.C..
12 MR. THOMPSON: 12 Q. Ms Barnes?
13 A. lcan't tell fromthis particular--from the 13 MR. THOMPSON:
14 heading here. | should have looked into that 14 A. Right.
15 before | came here today. Because it's 15 COFFEY, Q.C.:
16 primarily an alocation of funding for anew 16 Q. Would she consult you about it or -
17 drug, it'slikely it went to Treasury Board, 17 MR. THOMPSON:
18 but it could have gone to social policy, but-- 18 A. Sometimes. Likethisone, thisone isnot
19 so I'm merely guessing heretoday, | admit, 19 abnormally complex, but some others are. Some
20 that | think it would probably have been 20 papers have clear financial issues and clear
21 Treasury Board. 21 policy issues and exactly which way to route
22 COFFEY, Q.C. 22 itisrarely, but sometimes the subject of a
23 Q. Okay, if welook at page 12, please? Y ou have 23 discussion.
24 fair instincts, because there you are, that’s 24 COFFEY, Q.C.:
25 Treasury Board's recommendation to Cabinet, 25 Q. Now thisparticular one, if we look at--well,
Page 110 Page 112
1 and if welook at the next page, just go ahead 1 let’s go back, if | could. Thefirst pageis-
2 there, Treasury Board comment, which would 2 -well, actually thisoneis five pageslong,
3 originate in Treasury Board itself. 3 thefirst part of it. There isa-if | just
4 MR. THOMPSON: 4 could, thereis the title, Memorandum, or
5 A. Similar to a Cabinet Secretariat analysis. 5 sorry, the fact that it's amemorandum, a
6 COFFEY, Q.C.: 6 title. The issue is framed. There's a
7 Q. Isthereany sign--and I’m going to be taking 7 portion for recommendations, there are three
8 you through some of this, but would there be 8 of them, and it's recommended that the
9 any--if it did pass through another committee 9 Minister of Health and Community Services be
10 of Cabinet, would there be something here to 10 authorized to. There' s a background and there
11 indicate that it did? 11 are alternatives. "Option one, maintain the
12 MR. THOMPSON: 12 status quo. Option two, approve new treatment
13 A. Oh yes, indeed, but it'sa genera rule, 13 therapiesfor patients with breast cancer,
14 broken in the rare exception, that--the 14 colorectal cancer and multiple myeloma.
15 general ruleisthat a paper will only go to 15 Option three, approve new therapies for
16 one committee of Cabinet. If there's other 16 patients in the early stages of breast
17 ministers who are not on that committee who 17 cancer,” and then there's a section
18 have a special interest in the paper, they can 18 "legislative/regulatory  considerations.”
19 beinvited to sit on that committee, butin 19 Financial considerationsis another section.
20 terms of a good business process, it only goes 20 Interdepartmental considerations, aboriginal
21 to one committee. 21 considerations, intergovernmental
22 COFFEY, Q.C. 22 considerations, other jurisdictions, other
23 Q. Soif it ended up before Treasury Board, which 23 consultations, and environmental
24 thisone did - 24 considerations, gender analysis and finally,
25 MR. THOMPSON: 25 communications and consultation plan, and
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1 under that, there’sa note "a communications 1 with three bullets. Target audience, | think
2 planisincluded in as Annex 2" and if we look 2 it's nine bullets. Communications objectives,
3 down below here, although this particular page 3 two bullets, and then messages, on the page
4 isnot signed by Mr. Ottenheimer, there'sa 4 eight of this document has five bullets, and
5 place for his signature as minister. October 5 then there's a heading the announcement.
6 26th, 2005, and the attachments, Annex 1 6 Interdepartmental coordination is another
7 lettersfrom Eastern Health and annex 2 is 7 heading. Briefing of MHAsand evaluation
8 communications plan. 8 criteria.
9 Now sir, communications plan, | take it-- 9 So the communications plan here covers a
10 perhaps | should go back abit. You referred 10 full three pages, amost a full three pages,
11 totheseasbeing five pages. | take itis 11 and the wholerest of it coversless than
12 there some rule that they be five pages? 12 five. That would be the -
13 MR. THOMPSON: 13 MR. THOMPSON:
14 A. | meant Cabinet submissions. 14 A. Right.
15 COFFEY, Q.C. 15 COFFEY, Q.C.
16 Q. Cabinet submissions. 16 Q. Now why, from your perspective, the--well, the
17 MR. THOMPSON: 17 degree of development of the communications
18 A. Not communications - 18 analysis as compared to the rest of it? Well,
19 COFFEY, Q.C.: 19 the analysis otherwise asto whether or not
20 Q. Ohno, | appreciate. No, but the Cabinet 20 colorectal patients should have had their
21 submission? 21 treatments funded, you know, asopposed to
22 MR. THOMPSON: 22 early breast cancer patients, becausethat’s
23 A. That'sa general expectation, but some are 23 what the rest of the analysis in the beginning
24 shorter, some are longer. 24 of thisis about, options one, two and three.
25 COFFEY, Q.C.. 25 MR. THOMPSON:
Page 114 Page 116
1 Q. Okay, and here, just look at--and normally, | 1 A. | ill don't understand your question.
2 take it, the communications plan would be 2 COFFEY, Q.C.:
3 included in the Cabinet submission itself? 3 Q. Okay. If youcould, if you look at page two,
4 MR. THOMPSON: 4 I'll just go back abit here, sir, okay, page
5 A. That'scorrect. 5 two there, alternatives, option one, next
6 COFFEY, Q.C.: 6 page, option two and option three are dealt
7 Q. Itwould be part of it? 7 with in about a page and a half.
8 MR. THOMPSON: 8 MR. THOMPSON:
9 A. Yes 9 A. Um-hm.
10 COFFEY, Q.C. 10 COFFEY, Q.C.
11 Q. Which would beincluded in those five pages? 11 Q. Thethree options, and the communications plan
12 MR. THOMPSON: 12 takes up afull three pages, the analysis of
13 A. No, no, as | understand it, that can be 13 that.
14 additional pages. 14 MR. THOMPSON:
15 COFFEY, Q.C.: 15 A. Right.
16 Q. Okay. Soif wecould, if we look at the 16 COFFEY, Q.C.:
17 communications plan or annex two, page siX, 17 Q. Isthere any reason why the communications
18 and there's consulted with M. Hennessey, which |18 planistwice aslong as the analysis of the
19 would be Moira Hennessey and J. Abbott, John |19 options?
20 Abbott. Date drafted October 24th 2005. 20 MR. THOMPSON:
21 Anticipated announcement date, late fall. And 21 A. There€'snomagicinthat.
22 then there's acommunications analysis, the 22 COFFEY, Q.C:
23 public environment, and it goes on for afull 23 Q. Okay. If we could, please, I'm just going to
24 page, single spaced. Goesinto the second 24 look at the communications plan annexed to,
25 page and then there' s strategic considerations 25 and then the analysis. Midway down the page
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1 there' s areference to arecent Globe and Mail 1 province, it isimportant that the government

2 article, October 19th, 2005, that touted 2 respond with positive messages about the

3 Herceptin asan effective drug against an 3 introduction of Herceptin to the provincial

4 aggressive form of early breast cancer in 4 systemic therapy [chemotherapy] program”. So,

5 three studies involving thousands of women 5 sir, the portion of the communications plan

6 with early stage disease cutting therisk of 6 that | just read to you, is that the sort of

7 relapse in half, and it goes on to talk about 7 thing you would expect to seein such a

8 where Herceptin -- what it’ s particular usage 8 communications plan?

9 isinthisregard, and then the writer says, 9 MR. THOMPSON:

10 "Locally there has been significant recent 10 A. We'd expect to see a canvassing of media that

11 media attention around inaccurate results from 11 might have relevance to the issues that arein

12 hormone receptor test for cancer patients. 12 the paper so asto aert the Cabinet to the

13 Eastern Health became aware of a problem with 13 environment that exists related to cancer

14 test resultsfor hormone receptorswhen a 14 therapy, yes, but would we -- is your question

15 breast cancer patient becameill in spite of 15 would we expect to see such afocus on ER/PR

16 testing negative. As a precautionary measure, 16 in a paper related to other kinds of therapy?

17 tissue samples dating back to 1997 are being 17 Isthat your question?

18 sent out of the province for retesting at 18 COFFEY, Q.C.:

19 Mount Sinai Hospital in Toronto. Patients who 19 Q. Yes

20 test positive for hormone receptors may be 20 MR. THOMPSON:

21 offered Tamoxifen, adrug that interferes with 21 A. Okay. It's-- whoever the author was of this

22 estrogen and progesterone. There has been 22 communications plan chose to perceive it this

23 significant reaction to the issue. Breast 23 way that these articles dealing -- given that

24 cancer survivor, Gerri Rogers, ina recent 24 they deal with cancer therapy and concerns

25 Globe and Mail article expressed concern over 25 around cancer treatment in the province, that
Page 118 Page 120

1 the timing for treatment, "If the case were to 1 that was arelevant matter for the ministers

2 bethat infact therewas an errorin the 2 to want to know about.

3 pathology, then the window of opportunity for 3 COFFEY, Q.C.

4 the effectiveness of Tamoxifen in my case has 4 Q. Infact, they deal in particular with breast

5 kind of passed". Peter Dawe, Director of 5 cancer patients, the stories do?

6 Newfoundland and Labrador Chapter of the 6 MR. THOMPSON:

7 Canadian Cancer Society was quoted as saying 7 A. That'scorrect.

8 that this, "Hasthe potential to bea big 8 COFFEY, Q.C.:

9 issuefor the province' s health care system 9 Q. Now there'saheading -- that comes out under
10 and patients. It altersthe treatment. You 10 the heading "Public Environment". s public
11 could be having inadequate treatment based on 11 environment a standardized heading in these --
12 anew result. Thereisa group that hasthe 12 MR. THOMPSON:

13 test result in question, and our fear isthat 13 A. Yes

14 they should have received treatment and 14 COFFEY, Q.C.:

15 didn’'t". Thewriter goeson tosay, "The 15 Q. Sortsof analysis.

16 story has aso received national media 16 MR. THOMPSON:

17 attention. A recent cBC story, October 20th, 17 A. Uh-hm.

18 2005, titled "Unreliable tests give lesson to 18 COFFEY, Q.C.:

19 all labs', quotes a medical technology expert 19 Q. Okay. Strategic considerations, target

20 warning that the lab problem that occurred in 20 audience, and communications objectives,
21 Newfoundland and Labrador could be repeated |21 messages, the announcement, interdepartmental
22 across the country. Given the negative 22 coordination, briefing of MHA's, and

23 coverage of this story and the resulting lack 23 evaluation criteriaaso kind of standard

24 of confidence among breast cancer patientsin 24 headings?

25 the reliability of testing proceduresin the 25 MR. THOMPSON:
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1 A Yes 1 strategic considerations, | take it one of the

2 COFFEY, Q.C. 2 messages or the message from the writer is

3 Q. Categories. Looking at the strategic 3 that there’sa problem with breast cancer

4 considerations, the author has written, "Given 4 testing in the media, there's a lot of

5 thetiming of ongoing negotiations between 5 criticism going on in relation to it, and this

6 physiciansand government, the announcement 6 might somehow mitigate that criticism?

7 will be welcomed by the NLMA and oncologists, 7 MR. THOMPSON:

8 in particular, and would hope to address one 8 A. Yeah, | think that there's aflavour of that

9 of physician’s key issues of concern; 9 here from the writer of the communications
10 recruitment and retention. Maintaining the 10 plan which isa-- it amost seemsto melike
11 status quo may result in oncol ogists choosing 11 an add-on to the core message of the

12 to pursue employment in other provinceswhere |12 communications plan because there’ sfive core
13 new cancer therapies are supported. Herceptin 13 messages on the next page.

14 is aready being administered by other 14 COFFEY, Q.C.:

15 provincesin Canadafor early breast cancer 15 Q. Uh-hm.

16 treatment. A failure to provide the drugin 16 MR. THOMPSON:

17 this province may result in criticism, the 17 A. Andthey all addressthe core issuesrelated
18 government is refusing to provide cancer 18 to the specific drug and the benefits of

19 patients with the most current and beneficial 19 those. So the paper -- you know, the body of
20 treatment possible, and given recent media 20 the submission, and even the body of the com
21 reports about ER/PR testing and the public’s 21 plan, which isreally focused on the messages,
22 resulting loss of confidence inthe health 22 what are the messages we're going to
23 system, it is important that government 23 communicate, are focused on substantive
24 respond to the needs of breast cancer 24 elements of the submission and the analysis
25 patients'. So, sir, what's the purpose of the 25 related to the ER/PR situation is tacked on as

Page 122 Page 124

1 strategic considerations being addressed? 1 a relevant point, butis not coreto the

2 MR. THOMPSON: 2 overall thrust of the submission.

3 A, Wadl, it'sreally anuance difference that and 3 COFFEY, Q.C.:

4 what isthe public environment, and as | 4 Q. Ifwecould, please, look at page 30 of the

5 understand, strategic considerations are more 5 exhibit. Now thisispart, | takeit, of --

6 pointed identification of the context in which 6 i’ sentitled "Secret", stamped "secret” bold

7 thisdecision will be made and the issues 7 print -- it'styped "Secret" bold print.

8 perhaps which the province is working on, and 8 Attached to HCS 2005-037, and aswell TBM

9 how those issues might be positively or 9 2005-284, and that would be, | take it, the
10 negatively affected when a decision is 10 Treasury Board document. Communications and
11 communi cated. 11 Consultation Branch briefing note, and it's
12 COFFEY, Q.C.: 12 titled "New treatment therapiesfor cancer
13 Q. Now, s, areyou aware that the two million 13 patients'. If you'll look, sir, at the very

14 dollars that was being suggested to be 14 bottom of this, it's dated November 1, 2005,
15 approved here and subsequently isapproved by |15 prepared by Melanie O'Neil , reviewed by
16 Cabinet, according to the arithmetic in this, 16 Carolyn Chaplin. | take it Ms. Chaplin by
17 thereby increased thetotal budget for this 17 thispoint in time, November 1, 2005, would
18 for systemic, | believe -- provincial systemic 18 have been a director?

19 chemotherapy program by about 30 percent? 19 MR. THOMPSON:

20 MR. THOMPSON: 20 A. Inthe Cabinet Secretariat?

21 A. I'mnot aware of the volume, no. 21 COFFEY, Q.C.

22 COFFEY, Q.C: 22 Q. Yeah

23 Q. Okay. And interms of the communications 23 MR. THOMPSON:

24 analysis anyway by whoever prepared this, and 24 A. | don'trecall her position.

25 bearing in mind the public environment and the |25 COFFEY, Q.C.:
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1 Q. Okay, andwhoisMelanie O’ Neil? 1 utilizing stakeholders endorsement, i.e.
2 MR. THOMPSON: 2 Canadian Cancer Society in any announcement.
3 A. Oh, I'msorry, Carolyn was the director, yes, 3 So the third paragraph, what sort of thing
4 and Melanie would have been -- | didn’t think 4 would that relate to?
5 that she was the director, so she would have 5 MR. THOMPSON:
6 been a communications specialist or 6 A. Theroll --
7 communications officer within the 7 COFFEY, Q.C..
8 Communications and Consultations Branch. 8 Q. Therall out strategy.
9 COFFEY, QC:: 9 MR. THOMPSON:
10 Q. Hereit'sthree paragraphs long. The comment 10 A. The roll out strategy is actualy the
11 asit’'s referredto herein theleftis a 11 execution of the announcement itself, so
12 branch comment. 12 choosing which channels to communicate it, and
13 MR. THOMPSON: 13 should there be a news release only or a press
14 A. Uh-hm. 14 conference. If it'sa press conference, who
15 COFFEY, Q.C.: 15 should be the presenters, who should weinvite
16 Q. Which would be the Communications and 16 to bepresent. All of those operational
17 Consultations Branch’s comment. One, the 17 considerations are the roll out strategy.
18 Communications and Consultations Branch agrees 18 COFFEY, Q.C.
19 with the Communications approach outlined in 19 Q. |takeit herereferring to include utilizing
20 the appended communications plan. However, 20 stakeholder endorsement, Canadian Cancer
21 recommends strengthening the key messagesto 21 Society, would be | take it to have them
22 focuson government’s recent investments to 22 participate in it and endorse it?
23 enhance cancer services, improve access to 23 MR. THOMPSON:
24 chemotherapy, and increased funding for new 24 A. Yes, indeed.
25 drug treatments. Asnoted in the strategic 25 COFFEY, Q.C.
Page 126 Page 128
1 considerations section of the plan”, and that 1 Q. Okay.
2 presumably is theone | referred you to 2 MR. THOMPSON:
3 earlier, "thisannouncement is a positive 3 A. Whether a thefront tableor justin the
4 counter to the recent media reports regarding 4 audience, it’s not clear to me.
5 inaccurate results around hormone receptor 5 COFFEY, Q.C.:
6 testing”. So | -- does that suggest that at 6 Q And the Canadian Cancer Society’s
7 least Ms. O’ Neil and Ms. Chaplin certainly saw 7 representative at the time, at least
8 the nexus or the connection? 8 spokesperson at the time locally in
9 MR. THOMPSON: 9 Newfoundland, was Mr. Peter Dawe.
10 A. Yes 10 MR. THOMPSON:
11 COFFEY, Q.C.: 11 A. Right.
12 Q. Between -- and the usage of or the relevance 12 COFFEY, Q.C.:
13 of being -- or amounting to a positive counter 13 Q. Whoisreferredtoin that -- the commentary
14 to the negative mediareports. You' d agree 14 we saw earlier.
15 with that? 15 MR. THOMPSON:
16 MR. THOMPSON: 16 A. Yes
17 A. Yes 17 COFFEY, Q.C.
18 COFFEY, Q.C.: 18 Q. And he had been critica of the ER/PR,
19 Q. Number two, the plan, strategic considerations 19 handling of the matter by Eastern Health --
20 should note potential outcry from azheimer 20 the handling of the ER/PR by Eastern Health?
21 supporters and the department isasked to 21 MR. THOMPSON:
22 consult with the Communications and 22 A. Washe by that time?
23 Consultation Branch on timing of the 23 COFFEY, Q.C.:
24 announcement. Number three, the department’s (24 Q. Well, I'll just look back so you can get some
25 roll out strategy should also include 25 -- if you could go back to page six, please,
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1 of the exhibit. Thank you. At the very bottom 1 advocates for many years, or some years, and
2 of the page, the fourth last line, the writer 2 it wasnot meeting with approval by funding
3 says, "Peter Dawe, Director of the 3 agencies. Now severa provinces acrossthe
4 Newfoundland and Labrador Branch -- I'm sorry, | 4 country had approved and Newfoundland was
5 Chapter of the Canadian Cancer Society was 5 among the group that had not yet approved it,
6 quoted as saying that this "has the potential 6 and the reason that it had not yet approved
7 tobea bigissuefor the province' s heath 7 was based on clinical evidence, research
8 care system and patients. It alters the 8 evidence that it wasnot certain that there
9 treatment. Y ou could be having an inadequate 9 was clinical benefit associated with this
10 treatment based on atest result. Thereisa 10 particular drug. Certainly there were people
11 group that has the test results in question 11 on both sides of that question, and especially
12 and our fear isthat they should have received 12 clinicians who observed in many cases a
13 treatment and didn’t". Does that suggest he 13 benefit associated with the drug, but
14 was being critical at the time? 14 nonethel ess the research studies that are the
15 MR. THOMPSON: 15 basis for the decisions that are made by the
16 A. No, no, not necessarily. He'sjust analysing 16 drug managers and by the department at budget
17 theissue at hand. | wouldn't regard that to 17 time, were indicating that expenditure on this
18 be a criticism. 18 would not necessarily be associated with a
19 COFFEY, Q.C.: 19 clear clinical benefit. Soit's hard to
20 Q. Didyou understand at the timethat hewas 20 approve adrugif it's not associated with a
21 being critical of Eastern Health? 21 clear clinical benefit. Now it’simportant to
22 MR. THOMPSON: 22 note this here because approving funding for
23 A. Well, | don’t recall that | thought about it 23 drugs for the purpose that they show aclear
24 at the time, but asl read it today, this 24 clinical benefit, even though it may be quite
25 sounds morelike a patient advocate group 25 clear in theresearch literature and other
Page 130 Page 132
1 expressing an opinion that some people may 1 evidence, still may raise with the Alzheimer’s
2 have received incorrect treatment and that may 2 Society an opportunity to maketheir case
3 have had an impact on them. Because adverse 3 related to the drug that they’re advocating
4 events are an unfortunate regular occurrence 4 should beon the formulary and should be
5 in the health system, the mere indication that 5 funded. So it'sno surprise to see that
6 they’ve happened is not necessarily a 6 mentioned in this context.
7 criticism of Eastern Health. 7 COFFEY, Q.C.:
8 COFFEY, Q.C.: 8 Q. Andagain what relevance would the fact that
9 Q. Okay,and page 30again, please. Sir, the 9 there might be a potential outcry from
10 second paragraph, the reference by Ms. O’ Nell 10 alzheimer supporters have to the timing of the
11 and Ms. Chaplin to the plan, "Strategic 11 announcement?
12 considerations should note potential outcry 12 MR. THOMPSON:
13 from alzheimer supporters’, and Communications (13 A. Well, | think that was my point that the
14 and Consultation, the department is being 14 Alzheimer’s Society may well react to this
15 asked to consult with them on the timing of 15 announcement by saying that if government is
16 the announcement. Now what possiblerelevance |16 approving drugs for that purpose, then they
17 would this have here now to the underlying -- 17 should also approve drugs for alzheimer’s
18 MR. THOMPSON: 18 conditions, and that's part of the
19 A. Thisisperhaps areally important point to 19 communi cations environment, so the branch was
20 understand the context of how pharmaceuticals 20 aerting people to that point.
21 get approved for funding in the Department of 21 COFFEY, Q.C.
22 Health and across the country. If | recall 22 Q. Sir, thecolorectal cancer drugs which there
23 correctly, there’ sa certain drug related to 23 was approval being sought for here, they’re
24 azheimers and other dementias that was -- had 24 referred to in option two. If we could look
25 been consistently requested by patient 25 at page three, please, in terms of -- at least
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1 the first five pages, approval of new 1 and Beverley Clarke, and there's an
2 treatment therapies for patients with breast 2 attachment. Do you see that reference there?
3 cancer or colorectal cancer and multiple 3 MR. THOMPSON:
4 myeloma. The option three is simply the 4 A Uh-hm.
5 request involving early stage of breast 5 COFFEY, Q.C.:
6 cancer, Herceptin, for that purpose, and the 6 Q. And it apparently had cometo the Deputy
7 status quo was number one, option one. 7 Minister’ s Office on July 28th, 2005. The
8 There’ s no option four, which would be to do 8 next page of the exhibit, page 22, is aletter
9 the colorectal drugsand not the Herceptin. 9 of July 25, 2005, to Mr. Tilley, CeO of
10 Did you notice that at the time? 10 Eastern Health, thereceived stamp from his
11 MR. THOMPSON: 11 office. If | could, please -- just a moment.
12 A. No. 12 On the third page of that letter, it's signed
13 COFFEY, Q.C.: 13 by Dr. Kara Laing, Director of Medical
14 Q. Sir,if you would look, please, at page 22. 14 Oncology, and Mr. Rick Abbott, the Provincia
15 Actually, if | could, please, | apologize, go 15 Pharmacy Director, and again this particular
16 back to page 16, please, first of all. This 16 letter from those two individuals is carboned
17 stamp there on thetop right hand side, Mr. 17 toa number of people. Theactua letter
18 Thompson, Executive Council, October 27th, 18 itself to Mr. Tilley is, "Re; additional
19 2005, received, isthat -- the handwriting, 19 funding for provincial systemic therapy
20 see that there? 20 budget". Now, sir, at the timein the early
21 MR. THOMPSON: 21 fall of 2005, certainly in October of 2005, |
22 A. Could you read the handwriting again, please? 22 take it there was no -- to your memory,
23 COFFEY, Q.C. 23 nothing going on in the media concerning any
24 Q. Waéll, I'm asking you because it was presumably |24 kind of criticism involving colorectal cancer
25 done by somebody in your larger office. 25 testing?
Page 134 Page 136
1 MR. THOMPSON: 1 MR. THOMPSON:
2 A Okay. 2 A | can'trecal any.
3 COFFEY, Q.C: 3 COFFEY, Q.C:
4 Q. It'sOctober 27th, 2005. Would that be -- 4 Q. The onethat was therewas breast cancer
5 MR. THOMPSON: 5 testing was in the media?
6 A. Okay,itlooks likereferred to TB, October 6 MR. THOMPSON:
7 27th, '05. It looks like Sandra Barnes. 7 A. Alzheimers may have been -- which is not
8 COFFEY, Q.C.: 8 cancer, but it may have been in the mediaas
9 Q. SandraBarnes, which would be in keeping with 9 well, but -- because frequently there are
10 your earlier suggestion it would have been 10 stories about non-approval of requested drugs,
11 her. If we could look, please, at page 22. 11 but none that | can recall right now.
12 Now thisis one of the letters from Eastern 12 COFFEY, Q.C.:
13 Health, okay -- actually, therearetwo of 13 Q. Andthisisnot requesting, in any case. This
14 them, so I'll show you both. The first of 14 whole submission to Executive Council does not
15 themis-- thefirst in terms of order in the 15 request money for alzheimer’ s drugs?
16 exhibit is July 26th, 2005. It's aletter 16 MR. THOMPSON:
17 from Mr. Tilley to Mr. Abbott, and he says -- 17 A. No.
18 he concludes with, "I’'m attaching 18 COFFEY, Q.C.:
19 correspondence from our clinical experts for 19 Q. No. Do yourecal this goingthrough in
20 your review. Thefinancial implications of 20 October, 2005, at al?
21 keeping in step with the rest of the country 21 MR. THOMPSON:
22 are staggering. | would appreciate hearing 22 A. | don't recall the details of it going
23 from you as to how we need to approach this 23 through. | have a general recollection of a
24 issue'. Sincerely, George Tilley, andit’s 24 paper like this gone through at some point in
25 copied to Patricia Pilgrim, Robert Williams, 25 time.
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1 COFFEY, Q.C. 1
2 Q. If wecouldlook, please, at Exhibit P-0128, 2
3 page 16. Thisisa news release of November 3
4 9th, 2005, Health and Community Services. 4
5 It'sentitled improving accessto treatment 5
6 therapies for breast cancer patients. Isthis 6
7 the news release involving the announcement of 7
8 Herceptin? 8
9 MR. THOMPSON: 9
10 A. Itcertainly lookslikeit, yes. 10
11 COFFEY, QC. 11

12 Q. Okay. Asthe Clerk of the Council, would you 12

Page 139

Q. Exhibit P-100. Thisis ane-mail. | only

bring it up here, not because you' re copied on

it or anything, but it's an e-mail between Ms.

Mundon and Ms. Hennessey -- actually, a series

of e-mails and involving other people at well.

When you look down toward the bottom of the

page there you'll notice some of the e-mail

exchanges involved Mr. Abbott, Darrell Hynes,

but the one at nine minutes past midnight from

Ms. Hennessey to Ms. Mundon and Mr. Rumboldt,

she writes in the third line, "This is

becoming less and less acceptable, anditis

13 be made aware when this wasgoing to be 13 likely the Minister will be subject to some
14 actually made public? 14 hard questioning on why things went wrong and
15 MR. THOMPSON: 15 why it is taking so long to get the results
16 A. No,oncea decisionismade, I'm pretty far 16 from Mount Sina". Now, sir, if
17 removed from the announcement process. 17 communications personnel in the department and
18 COFFEY, Q.C. 18 an ADM, such asMs. Hennessey, and you had
19 Q. Now inthat analysisthat came over from -- or 19 worked with Ms. Hennessey --
20 accompanied the submission, the memorandum, |20 MR. THOMPSON:
21 there are references to a number of stories, 21 A. Uh-hm.
22 media stories, and 1’'ve taken you through 22 COFFEY, Q.C.
23 those, okay, the ones that are referred to 23 Q. In the past -- had identified and were
24 there. The Cabinet Secretariat, does the 24 speaking of in writing a situation from a
25 Cabinet Secretariat keep track of or monitor 25 patient’s perspective thisisbecoming less
Page 138 Page 140
1 media coverage? 1 and less acceptable, and it islikely the
2 MR. THOMPSON: 2 Minister at that time, Mr. Ottenheimer, will
3 A Yes 3 be subject to some hard questioning on why
4 COFFEY, Q.C.. 4 things went wrong and why it’s taking so long
5 Q. Doesitdo soinany systematic way? 5 to get the results. Would the Cabinet
6 MR. THOMPSON: 6 Secretariat be monitoring that, that sort of
7 A, lthinkit issystematic, but | wouldn’t be 7 an issue?
8 ableto tell you about the nature and full 8 MR. THOMPSON:
9 extent of all the different media that they 9 A. Wewouldn't be monitoring it if we didn’t have
10 survey and on what topics. 10 information about it, and if we did, our
11 COFFEY, Q.C.. 11 expectation is that the department would be
12 Q. Who would know if they, in fact, did monitor, 12 monitoring it and would be updating us on
13 for example, the ER/PR media coverage in 13 critical milestones or on detals of a
14 October of 2005, November of 20057 14 situation that was sensitive or dynamic.
15 MR. THOMPSON: 15 COFFEY, Q.C.
16 A. Josephine Cheeseman, Carolyn Chaplin, would |16 Q. So after that October 5, 2005, Executive
17 know that. 17 Council briefing note came up, and presumably
18 COFFEY, Q.C.: 18 that memo -- what’ s the exact -- memorandum to
19 Q. Andyour understanding iswhat, asto how they |19 Executive Council.
20 actually keep track of it, keep a record of 20 MR. THOMPSON:
21 it? 21 A. Uh-hm.
22 MR. THOMPSON: 22 COFFEY,Q.C.
23 A. That'sthe partthat | can't speak to, the 23 Q. Which| referred you to. After those had come
24 manner in which they keep arecord of it. 24 through your hands, | takeit interms of
25 COFFEY, Q.C.: 25 monitoring where ER/PR was, was left in whose
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1 hands? 1 breast cancer patients in this province

2 MR. THOMPSON: 2 having--producing afalse"--1'm sorry, "since

3 A, Primarily inthe hands of the department to 3 the Eastern Health Authority discovered atest

4 alert uswhen they felt it was necessary about 4 done on some breast cancer patients inthis

5 milestones and sensitive communications 5 province have been producing false results.”

6 issues. Sothat’s the primary place where 6 MR. THOMPSON:

7 it'sresponsible, and if the officer in our 7 A. Um-hm.

8 department responsible for -- sorry, in 8 COFFEY, Q.C.:

9 Executive Council responsible for 9 Q. And theinterview then goeson for three
10 communicating with the department would -- 10 pages, single spaced, but to giveyou some
11 could from time to time ask -- raise whereis 11 sense of at least at one point in the
12 thisissue, they may get averbal response 12 interview, the approach, Mr. Dawe talking,
13 that could result, if intheir assessment 13 when you look at the third page, which is page
14 there was some significant occurrence 14 fiveof theexhibit, he says"well, if you
15 happening, a briefing note could result from 15 look at, you know, what the lesson learned,
16 that, but that would be the other mechanism. 16 you know, from my--it's easy for meto say it,
17 COFFEY, Q.C.: 17 I’'m not working in that system, but from
18 Q. Sosomething that’'s a sensitive communications |18 outside the system and advocating for people
19 issue, to use your phrase, a situation 19 with cancer, you're going to say look, you
20 involving, as apparently it did, the ER/PR 20 know your first response has got to be can we
21 retesting, a conclusion with the Department of 21 protect life here. Y ou know, whose lifeisit
22 Hedlth that the minister, their Minister, 22 that we can, you know, put apriority on to
23 would be subject to some hard questioning 23 literally save your life, and if you go
24 about why things went wrong and what’staken |24 through that process, if you think through
25 solong. Isthat asensitive communications 25 that processfirst, then you know you' re going

Page 142 Page 144

1 issue? 1 to come up with some different decisions that

2 MR. THOMPSON: 2 are made, right." Andthiswas said inthe

3 A. Not necessarily. Here | see an ADM 3 context of whether or not the samples being

4 identifying something that needsto be--we 4 sent were priorized asto whether or not the

5 need an answer on something for the Minister’s 5 patients were living or dead, okay?

6 briefing book for the House of Assembly and 6 MR. THOMPSON:

7 communicating that in adirect way, in other 7 A. Okay.

8 words, managing it, taking action onit, and 8 COFFEY, Q.C.:

9 that’s not necessarily something that would--I 9 Q. Sothat’sonething said on December 5 on CBC
10 would expect would be put into a briefing note 10 locally apparently, and in terms of this, page
11 and sent over to us. 11 six of the exhibitis a transcript of an
12 COFFEY, Q.C.: 12 interview, Tuesday, December 6th 2005, at 1:43
13 Q. Wadl, if we could, please, to give you some 13 p.m., item number three. It'son vocMm Radio,
14 sense of what was going on at the time in the 14 St. John's, between Gerry Phelan and again,
15 media, Exhibit P-0395, please, and if we 15 Mr. Dawe, and Mr. Phelan introduces this with
16 could, please, pagethree? Now thisis a 16 "the Canadian Cancer Society is critical of
17 summary of--it's actually atranscript of a 17 the amount of time it'staking to review
18 media interview apparently conducted Monday, |18 botched results for breast cancer tests,” and
19 December 5th 2005 at 7:10 am., item number 19 he points out "some of these tests done since
20 seven, CBC Radio in St. John's between Jeff 20 1997 may have given the wrong results," and he
21 Gilhooly and Peter Dawe, and | appreciate that 21 suggests that "Peter Dawe, executive director
22 theinterview, itisabout, asyou can see 22 of the Canadian Cancer Society for this
23 from the couple of lines, the intro says"it's 23 province, says the retesting should have been
24 been several months since the Eastern Health 24 done by the end of October, and he says that
25 Authority discovered atest done on some 25 only about half of the 800 women have had
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1 their tests looked at for a second time," and 1 A. Wdl, to ensurethat information is available
2 in terms of that, againin terms of the last 2 so there’s, number one, no surprises if
3 part of the interview transcribed here, 3 there's a--if something is occurring and let’s
4 attributes the followingto Mr. Dawe. "He 4 say aminister could potentially be questioned
5 says’well, there’ s no doubt that if you look 5 on amatter, it'simportant that the minister
6 at the entire group of women, if you look at 6 not be surprised and have some appreciation of
7 the experience they’ve gone through and the 7 the way that an issue has unfolded already.
8 delays of getting on adrug like Tamoxifen. 8 Secondly, if there isany concern that a
9 Tamoxifen in the clinical trials has shown one 9 decision maker identifiesin a mediastory,
10 particular clinical trial at 33 percent 10 then the person is possessed of the
11 increase insurvival rate over a two-year 11 information and can make that inquiry or take
12 period and so there isno doubt that, you 12 an action as necessary.
13 know, taking a group of people, you can’t pick 13 COFFEY, Q.C.:
14 out which one and it’s aimost impossible on an 14 Q. So what would haveto happen for that to
15 individual basis, but you know, if you take a 15 occur, to actualy intervene? If you're
16 group of people, amost a thousand women, and 16 monitoring it and you’ re watching what’ s going
17 then you know a hundred of them should have 17 on-
18 been on Tamoxifen, there’ s no doubt that lives 18 MR. THOMPSON:
19 were and have been endangered and will be 19 A. Yeah, yeah.
20 endangered unlessthis process is hurried 20 COFFEY, Q.C.
21 aong," and that apparently is the final 21 Q. -you'rehearing in the media and there's, at
22 comment there. 22 times, afair amount of criticism -
23 With that as a background for what was 23 MR. THOMPSON:
24 being said in the mediaand in terms of that 24 A. Areyou saying these were sent to me? Because
25 e-mail exchange we looked at, are you telling 25 I’m not sure that they were.
Page 146 Page 148
1 the Commissioner that the Cabinet 1 COFFEY, Q.C.
2 Secretariat’s communications and consultation 2 Q. No, I'm not saying they were sent to you. No,
3 branch would not have been keeping track of 3 not at all.
4 this? 4 MR. THOMPSON:
5 MR. THOMPSON: 5 A. Soyou'retaking about meor -
6 A. No,I’'mnot saying that. They may well have 6 COFFEY,Q.C.
7 kept track of that. 7 Q. Your group, you in particular and the people
8 COFFEY, Q.C. 8 working for you.
9 Q. Andthe purposein them doing sowould be 9 MR. THOMPSON:
10 what? 10 A. Right.
11 MR. THOMPSON: 11 COFFEY, QC::
12 A Wdl- 12 Q. What would have to have happened during
13 COFFEY, Q.C.: 13 November and December of ’05 before somebody
14 Q. From your perspective, asthe clerk? 14 would have said, or you know, "Robert, you got
15 MR. THOMPSON: 15 something about this' or you would have,
16 A. Tomonitor media on any number of issues of 16 having seen it or become aware of it, think
17 public interest across government, and to 17 "I’ve got to intervene here"?
18 circulate them, the onesthat they may find 18 MR. THOMPSON:
19 the most important to be circulated to 19 A. Wadl, ourfirst ingtinct would not be to
20 decision makers, either within departments or 20 intervenein the sense| think in which you
21 particularly within the Premier’'s office and 21 mean it, whichisto kind of take over and
22 Cabinet Secretariat. 22 instruct something to happen, but our
23 COFFEY, Q.C.: 23 instinct, if we felt that there was an
24 Q. And the purpose of doing so was what? 24 unmanaged situation of a sensitive variety, we
25 MR. THOMPSON: 25 would go to the Department and say "tell us
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1 more. Provide uswith a briefing note so we 1 was any monitoring of this issue going on
2 can better understand the facts behind this 2 within the Cabinet Secretariat, | take it you
3 matter." Wedon't regard mediareports or 3 weren’t monitoring it yourself?
4 interviews as a fully coherent set of facts 4 MR. THOMPSON:
5 al thetime. Clearly they’reindicators of 5 A. Not directly, no.
6 something and so we would always want to have | 6 COFFEY, Q.C.:
7 information from adepartment to giveus a 7 Q. Wall, how about indirectly? Do you recall -
8 full comprehensiveview. Soif that, if this 8 MR. THOMPSON:
9 item had been perceived inthat sense, a 9 A. Wdl, I don'trecall -
10 natural thing to do would be to request a 10 COFFEY, Q.C.:
11 briefing note or--now, yes, to request a 11 Q. -inasenseof being consciously aware of it?
12 briefing note, potentialy to make acall and 12 MR. THOMPSON:
13 find out what’s going on, but either one of 13 A. No, | have no conscious memory of discussions
14 those could have been triggered. 14 or telephone calls during that period.
15 COFFEY, Q.C.: 15 Whether--and that would not be surprising in
16 Q. How would something in that context become |16 the context that | would have expected, if
17 unmanaged or recognized as being not managed? |17 there' s any monitoring going on, it would have
18 MR. THOMPSON: 18 been done by Cabinet officers and the
19 A. Wdl,when | say unmanaged what | mean is 19 assistant secretary and if something, in their
20 that--is avery general term to describe - 20 view, needed to be aerted to me, then they
21 COFFEY, Q.C. 21 would do that.
22 Q. That'swhy I’'m asking. 22 COFFEY, Q.C.
23 MR. THOMPSON: 23 Q. Okay, and you have no memory of them ever
24  A. Yes, to describe how there’ saitem of concern 24 doing so?
25 percolating in the public environment which is 25 MR. THOMPSON:
Page 150 Page 152
1 not accompanied by an explanation as to how 1 A. No.
2 the matter is being dealt with. So Peter Dawe 2 COFFEY,Q.C.:
3 is there describing a situation which he 3 Q. Okay. If wecould, please, Exhibit P-08117?
4 thinks is not being handled in a timely 4 Now sir, thisisan e-mail from Mr. Cake, Gary
5 fashion and that there’ s some consequences to 5 Cake, Monday July 31st, 2006, 10:05 a.m., to
6 that. So, you know, that fitsinto my very 6 Mr. Abbott, copied to Marilyn McCormack.
7 general term of unmanaged becauseit’s not 7 Subject isa briefing note and it says "John,
8 accompanied by thisadditional explanation, 8 would you please have a briefing note prepared
9 perhapsto set it in context. So that’sthe 9 on the issuein a front-page story in’The
10 sort of thingthat could cause the Cabinet 10 Independent’ yesterday re: law suit being
11 Secretariat or the communications branch to 11 launched by breast cancer patients. For your
12 ask for more explanation or cause the 12 information, the only noteinour system on
13 department, on its own, to gather more 13 thismatter is dated October 5/05. Thanks,
14 information on it. 14 Gary." Now, do you know if you were working,
15 COFFEY, Q.C.: 15 like, in late July, early August?
16 Q. After October 5th 2005, do you know, to your 16 MR. THOMPSON:
17 knowledge, did the Cabinet Secretariat, having 17 A. ThisJduly 31st, | think, isjust before going
18 received that briefing note, when did they 18 on vacation.
19 next request information, to your knowledge, 19 COFFEY, Q.C.:
20 concerning this matter? 20 Q. Okay.
21 MR. THOMPSON: 21 MR. THOMPSON:
22 A. Waéll, to my knowledge, the next time that we 22 A. | believe | went on vacation on August 4th. |
23 requested information wasin July of ' 06. 23 did look at my calendar on that. But thisis
24 COFFEY, Q.C. 24 an interesting request because it shows that
25 Q. And | take it then that there was--if there 25 Cabinet Secretariat had, you know, seen a news
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1 item, wanted to reach out and find out what 1 A. Wdll, whenever apublic agency might be sued

2 was going on, so it showsthat this process 2 by anyone over atendering contract, by a

3 does happen from time to time. And the 3 patient of the health authority, by afamily

4 explanation asto why it may not happen on any 4 who has, you know, activitiesin relation to a

5 one other occassion will, you know, depend 5 school board and on and on, those are always

6 upon whether or not the substance of the 6 of general interest and the subject of

7 matter was noticed by officialsin the Cabinet 7 communications.

8 Secretariat and the assessment that they made 8 COFFEY, Q.C.:

9 about whether it was a sensitive issue that 9 Q. Andso they're of interest tothe Cabinet
10 needed to be--that we needed moreinformation |10 Secretariat and the Premier’s office?

11 on. So clearly on this date that seemed to be 11 MR. THOMPSON:

12 the case. | can’t explain why it wasn’t on the 12 A. It'sanalert to say that thisis one, thisis

13 other case, but so it’s agood example of the 13 an issue that’ s occuring and just want you to

14 ebb and flow of activities. 14 be aware of that.

15 COFFEY, Q.C.: 15 COFFEY, Q.C.:

16 Q. Andyeah, the onething that is mentioned here 16 Q. Wdll, that was on October 5?

17 are the--the story is categorized as being one 17 MR. THOMPSON:

18 involving alawsuit being launched by breast 18 A. Right.

19 cancer patients? 19 COFFEY, Q.C.:

20 MR. THOMPSON: 20 Q. Now if wegoto P-0811, apparently there had

21 A. Um-hm. 21 been no briefing note since October 5.

22 COFFEY, Q.C: 22 MR. THOMPSON:

23 Q. Okay, you seethe reference to lawsuit? 23 A. Um-hm.

24 MR. THOMPSON: 24 COFFEY, Q..

25 A. Um-hm. 25 Q. AndI’m not going to subject you going through
Page 154 Page 156

1 COFFEY, Q.C. 1 al the media coverage that occurred involving

2 Q. Ifwecould, please, just looking back at P- 2 this issue between October 5 -

3 0124, page 7, whichisthat last October 25 3 MR. THOMPSON:

4 briefing note that Mr. Cake referencesin his 4 A Sure

5 e-mail. In thefourth last bullet it says, 5 COFFEY, Q.C.:

6 "There could be some potential litigation 6 Q. -andJuly 31st. But are you aware that there

7 issues for families of deceased patients.” 7 was a significant amount of media coverage?

8 MR. THOMPSON: 8 MR. THOMPSON:

9 A. Right. 9 A. Thekind of general impression that | carry in
10 COFFEY, Q.C.: 10 my head is that there were periodic spurts of
11 Q. "Oncethefamiliesare notified." Well, back 11 media coverage from the point in timein July
12 on October 5, 2005 what relevance would that 12 when the story broke.

13 have to the Cabinet Secretariat? 13 COFFEY, Q.C.:

14 MR. THOMPSON: 14 Q. Sure. That would be October?

15 A. Wadll, not to the Cabinet Secretariat in 15 MR. THOMPSON:

16 particular, but to any reader of that note. 16  A. Sorry, October, yes, yes.

17 COFFEY, Q.C. 17 COFFEY, Q.C.

18 Q. Yes 18 Q. Yes

19 MR. THOMPSON: 19 MR. THOMPSON:

20 A. Whoever wrote it was suggesting that thisis 20 A. October until the presenttime. And but,

21 the type of issue that could result in 21 yeah, so | know there'slots of media coverage
22 litigation and that’ s a noteworthy item. 22 out there, but | wouldn’t be able to segment
23 COFFEY, Q.C.: 23 it for you.

24 Q. Andwhy isthat? 24 COFFEY, Q.C.

25 MR. THOMPSON: 25 Q. Anddidyou discussthiswith Mr. Cake at the
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1 time? 1 COFFEY, Q.C.:
2 MR. THOMPSON: 2 Q. Sure. Andthisiscertainly notin the format
3 A. Thisemail? 3 that you would expect a briefing note, | take
4 COFFEY, Q.C.: 4 it?
5 Q. Orthee-mail or the subject matter of the e- 5 MR. THOMPSON:
6 mail? 6 A. No.
7 MR. THOMPSON: 7 COFFEY, QC.
8 A. | don'tthink so, but | don't recall. 8 Q. Now, sir, you'veindicated August 4 you went
9 COFFEY, Q.C.: 9 on vacation?
10 Q. Okay. If wecould, please, Exhibit P-0815? 10 MR. THOMPSON:
11 Now, thisis an e-mail from Tansy Mundon to 11 A. Right.
12 Gary Cake. You'll notice at the bottom there 12 COFFEY, Q.C.:
13 it's copied to Mr. John Abbott. And it says, 13 Q. You came back when?
14 it's July 31st, 2006 at 4:40 p.m., "BN," 14 MR. THOMPSON:
15 briefing note, dash, ER/PR. "Gary, as per 15 A. The 20th.
16 John'’ s request, please see attached briefing 16 COFFEY, Q.C.:
17 note prepared by Eastern Health regarding 17 Q. If wecould, please, Exhibit P-0125, page 31?
18 ER/PR. Thanks, Tansy." She being the 18 Now, sir, thisisa briefing note of, again,
19 director of communications for the Department 19 it's briefing note, Department of Health and
20 of Heath. And then we look at the 20 Community Services, title, "Update on
21 attachment, that is the attached briefing 21 Pathology Reportsand Legal Action for Women
22 note. It is two pages long. And it's 22 Diagnosed with Breast Cancer." In that
23 prepared by Heather Predham, assistant 23 distribution list in the top right-hand side
24 director quality and risk management, dated 24 it'sdistribution list is dated August 18th,
25 July 31st, 2006 "RE: estrogen and progesterone 25 2006. Andit'scopied tothe Premier, Mr.
Page 158 Page 160
1 receptor testing update.” And she says, "The 1 Crawley, Mr. Reid, Ms. Matthews, yourself, Ms.
2 total number of patients sent for retesting 2 Barnesand Mr. Cakeand Ms. Cheeseman and
3 was 939. The majority of results have been 3 others. Thisnote, | believe, isfour pages
4 returned, reviewed and the individual patients 4 long?
5 infformed. Exceptionsto this are listed 5 MR. THOMPSON:
6 below." And they are the DcIs category, the 6 A. Um-hm.
7 retro converters category. And then the 7 COFFEY, Q.C.:
8 deceased, 174 patients identified at that 8 Q. Seethat, it's stamped down there, "Executive
9 point as being deceased. And legal activity, 9 Council, August 18th, 2006, Registry." And do
10 the Hanlon claim, and that’sdescribed in 10 you recall when you came back--1 take it you
11 three, less than three lines, and the Doucette 11 wouldn’'t have reviewed this while you were on
12 claimisdescribed inlessthan four lines. 12 vacation?
13 Do you recall whether or not Mr. Cake made you |13 MR. THOMPSON:
14 aware of either thisbriefing noteor its 14 A. Um-um.
15 contents? 15 COFFEY, Q.C.:
16 MR. THOMPSON: 16 Q. No. Didyou review this when you came back?
17 A. No. 17 MR. THOMPSON:
18 COFFEY, Q.C. 18 A. I'mnot certain that | did, but clearly--or
19 Q. Sohedid not? 19 the likelihood is that it was onmy desk
20 MR. THOMPSON: 20 awaiting for my coming back and that normally
21 A. I don'trecal and | don’t think that he did. 21 | would take time to meet with senior staff to
22 The nature of thework in our officeis such 22 find out what were the key issues that needed
23 that many people can be working on briefing 23 to be dealt with upon coming back and what had
24 noteson any number of topics before they 24 happened while | was away. 1I'd go through my
25 would be passed to me in draft form. 25 in box that would contain not just briefing
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1 notes, but also other typesof files and 1 only. | forget exactly where that’s stated

2 correspondence, go through my e-mail and 2 now. Do you recall where that’s stated?

3 essentially try to catch up. But sometimes 3 COFFEY, Q.C.

4 that process would take several days because 4 Q. Yes, it'sonthefourth page. It'sactualy

5 of other meetings that would be backed up from 5 page 34. Yeah, you're there. Keep going.

6 when | was away. So I’'m certain that this was 6 "Action required.”

7 inmy purview somewhere, but | can't recall 7 MR. THOMPSON:

8 reading it. AndI'll just addtothat, it's 8 A. Okay. Andaction required isthe kind of

9 possible | didn’t because when one gets back 9 section one would focus on if one was rapidly
10 just trying to get back intothe stream of 10 processing documents, sometimes you take a
11 things that there are certain things that you 11 briefing note and if you're really rushed to
12 set asideif it’s not being pointed out to you 12 get through it, you'll read the issue, the key
13 as an urgent item. And but on the other hand, 13 statements up front, you’ll flip right back to
14 when | was first made aware of this notein 14 if there’sany action required, because then
15 2007, in May, 2007 | remember pulling out this |15 that will give you an automatic way to start
16 note and looking at it and being surprised by 16 handling it if an action isrequired. And
17 the structure of the note with so much datain 17 this says, "This note is provided for
18 itand it being an odd--looking note, I'm 18 information purposes only." So, reading that
19 saying, "Where did this--1 don’t remember 19 would be akey reason why, if it wasto be set
20 reading this." So | guess my message to you 20 aside quickly without any follow through,
21 isthat | may have read it, | may have scanned 21 that’ s the kind of single that that line would
22 it, but | don’t recall doing so. 22 provide.
23 COFFEY, Q.C: 23 COFFEY, Q.C:
24 Q. And on the fourth page of it it says"Prepared 24 Q. Sure. Now, inrelation to that though that’s
25 by/approved by Heather Predham, Eastern 25 not all it saysthere. It goeson to say,

Page 162 Page 164

1 Health, Moira Hennessey, Health and Community 1 "should the Premier require further detail,

2 Services. Reviewed by Marilyn McCormack, Gary 2 officials from Eastern Health as well aslegal

3 Cake of the Cabinet Secretariat." See that? 3 counsel, will be availablefor anin-person

4 MR. THOMPSON: 4 briefing".

5 A. Um-hm. 5 MR. THOMPSON:

6 COFFEY,QC. 6 A. Sure. And that’ssort of aspecific question

7 Q. Now, sol takeit then that you' re telling the 7 of the Premier.

8 Commissioner that, you know, throughout August 8 COFFEY, Q.C.:

9 and September of 2006 if you read this, it 9 Q. Wadll,if youread the whole of it, you would
10 didn’t make any impression on you? 10 have read that paragraph as well.
11 MR. THOMPSON: 11 MR. THOMPSON:
12 A. No. 12 A. Morethanlikely, yes.
13 COFFEY, QC:: 13 COFFEY, Q.C.
14 Q. Isthere anything about what'sin it, bearing 14 Q. Andif you only read somethinginit to seeif
15 in mind that, you know, what your impression 15 there's anything, what if anything is
16 in May of ' 07 when you pulled it out and had a 16 required, you pointed out to looked to that
17 look at it, anything in the note which might 17 portion of it, action required and information
18 explainwhy, if youdid read it, it didn't 18 purposes only. The reference to, "should the
19 make an impression? 19 Premier require further detail from Eastern
20 MR. THOMPSON: 20 Health aswell astheir legal counsel"--sorry,
21 A. Themainreason | think that it may not have 21 "officials from Eastern Health aswell as
22 made an impression if | did read it would--or 22 legal counsel would be availablefor anin-
23 it may not have lingered with me, perhapsisa 23 person briefing”, would you have asked asto
24 better way to phrase it, because the note does 24 whether or not Mr. Williams had seen this and
25 indicate that it'sfor information purposes 25 if that briefing had occurred?
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1 MR. THOMPSON: 1 A. Sometimes--well, first of all, theitem in the
2 A. No. | would likely have left that to Brian 2 newspaper, which isthe root of this -
3 Crawley or the Premier’s assistant or the 3 COFFEY, Q.C:
4 Premier himself to take action on that. 4 Q. Sure
5 COFFEY, QC:: 5 MR. THOMPSON:
6 Q. | appreciate that, but you were gone when this 6 A. -athoughl can'trecall the details of the
7 came through. 7 article, it'ssummarized in thee-mail as
8 MR. THOMPSON: 8 having to do with legal action being
9 A. Right. 9 initiated. And if that’swhat prompted the
10 COFFEY,Q.C:: 10 briefing note, then it’s not surprising to see
11 Q. Youwereaway, coming back to--would you have 11 some factsrelated to alegal action inthe
12 asked, well, did that happen? 12 briefing note.
13 MR. THOMPSON: 13 COFFEY, Q.C.
14 A. Very unlikely. 14 Q. What relevance, again, would that have to the
15 COFFEY, Q.C.: 15 Premier’s office or the Cabinet Secretariat if
16 Q. Andwhy isthat? 16 Eastern Health is being sued?
17 MR. THOMPSON: 17 MR. THOMPSON:
18 A. Weall receivethese notes. If there are 18 A. Wadl, it’san agent of the Crown and -
19 pieces relevant to each party, then they 19 COFFEY, Q.C.:
20 generally takecare of them. It was an 20 Q. Okay.
21 information note, it wouldn’t have alerted me 21 MR. THOMPSON:
22 to aimminent decision and therefore, it would 22 A, So,it's ageneral point of--legal actions
23 have, in terms of, next steps and the kind of 23 against the Crown, wherever they occur, isan
24 things one takes action on, and queries 24 item on which regularly we will see briefing
25 further, it just wouldn’t have been on the top 25 notes because it'sa risk to the Crown in
Page 166 Page 168
1 of my list to do so. 1 terms of finances. So, it’s just one of those
2 COFFEY, Q.C: 2 issues that would generally arise.
3 Q. Okay. At thetime, | take it your 3 COFFEY, Q.C.:
4 understanding of the purpose of the note, if 4 Q. Andthat's soevenif the Crown agency has
5 you read it, was to advise your office and the 5 insurance, it's understood -
6 Premier’s office as to the current status of 6 MR. THOMPSON:
7 pathology testing and legal claims. 7 A. I'm not sure people were thinking that
8 MR. THOMPSON: 8 through, but if therewasan action against
9 A. Right. 9 the Crown, not surprised to see information on
10 COFFEY, Q.C.: 10 that.
11 Q. That'stheissue. Well, canwelook at the 11 COFFEY, Q.C.:
12 second, I'm sorry, the third page of this. 12 Q. And hereunder the, as you say, looking back
13 The current status, legal activity. It says, 13 onitin May of 07, there are quite a number
14 "currently only two legal claimshave been 14 of numbers here, categories of patients, very
15 filed", and the "two" isbolded. Seethat? 15 detailed, at least, compared to what you've
16 MR. THOMPSON: 16 been told back in October -
17 A. Um-hm. 17 MR. THOMPSON:
18 COFFEY, Q.C. 18 A. Yes
19 Q. And under the second one, there' s areference 19 COFFEY, Q.C.:
20 to that suit by Ms. Doucette as being a class 20 Q. - of '05--very detailed accounts of the number
21 action proceeding. Why would the Cabinet 21 of patients that fell in the certain
22 Secretariat or Premier’s office being 22 categories, why they were so categorized and
23 interested even in knowing what the status of 23 so on?
24 thiswas? 24 MR. THOMPSON:
25 MR. THOMPSON: 25 A, Um-hm.
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1 COFFEY, Q.C.: 1 wouldn’t you be curious to know, well, what’s
2 Q. Andif youdidread it asyou say you read it 2 this about?
3 and just kind of filed it away. 3 MR. THOMPSON:
4 MR. THOMPSON: 4 A, Wdl, yeah, | wondered why it had to take that
5 A. Wdll, that'sright. And - 5 much space to deliver a briefing note.
6 COFFEY, Q.C. 6 COFFEY, Q.C.
7 Q. From your perspective, what you would you 7 Q. Okay. Andhad you ever seeninany other
8 expect to happen, likein the future? | mean 8 briefing note such a suggestion that "should
9 where was this going? 9 the Premier require further detail, officials
10 MR. THOMPSON: 10 from Eastern Health as well astheir lega
11 A. Wdll, first of al, the unusual structure of 11 counsel will beavailable for an in-person
12 thisnote isthe thing that standsout in it 12 briefing"? Can you recall any other briefing
13 for me with adetailed table of data. Thisis 13 note where the Department of Health, in
14 not the norm for briefing notes because this 14 effect, offered to provide Eastern Health or
15 doesn’'t meet the definition of brief in 15 any other Healths authorities' officials and
16 briefing note. And that’s why when | looked 16 their lawyer to brief the Premier?
17 at it later, | was surprised not to remember 17 MR. THOMPSON:
18 it then because of the unusual nature of the 18 A. | can'trecall any other.
19 note. SO, it gives me someindication that if 19 COFFEY, Q.C.:
20 | did read it, | scanned it very quickly and 20 Q. Okay. So, that initself would be unusual,
21 setit aside. So, in setting it aside, | had 21 that sort of -
22 no expectation that if | did set it aside, as 22 MR. THOMPSON:
23 | described, then in setting it aside, | would 23 A. Wédl, not unusual inthe sense that an offer
24 not have had any expectations, any next steps, 24 is made for other people to come and brief the
25 at least involving Cabinet Secretariat were 25 Premier on topics included in this. It's
Page 170 Page 172
1 necessary because it was an information note. 1 really a courtesy. So, it wouldn’'t be unusual
2 And if actionwas being taken either on 2 in that context.
3 communicationsor on adecision the Cabinet 3 COFFEY, Q.C.:
4 needed to be made, that the department would 4 Q. But why isit then unusual--1 apologize,
5 come forth in due course. 5 that’ s my word--but you’ d never seen anything
6 COFFEY, Q.C.: 6 likeit before and you haven't sincein terms
7 Q. Andthefacthat it waslong or lengthy, just 7 of alawyer being offered up?
8 looking at it, would you say struck you--in 8 MR. THOMPSON:
9 May of '07--and you did have acopy of this 9 A. | can'trecal. That'sthe question you
10 yourself in May of '07, you didn’t have to go 10 asked, can | recall? And | don't recall. If
11 looking for it in sense of you aready 11 youwish, | can examineall of our briefing
12 possessed a copy. 12 notes to see where offers of additional
13 MR. THOMPSON: 13 briefing are made and I’ m pretty certain I'll
14  A. Yes, | asked for it to be pulled from thefile 14 find some. Whether they include legal counsel
15 and there it was. 15 aswell as officials, | don't know, but I'm
16 COFFEY, Q.C.. 16 pretty sure we'll find some.
17 Q. Andtherefore, | takeit, in August of 06, 17 COFFEY, Q.C.:
18 the fact that it was lengthy would have struck 18 Q. Okay.
19 you aswell? 19 COMMISSIONER:
20 MR. THOMPSON: 20 Q. Mr. Coffey, wherever you canfind a place,
21 A. | think so, yeah. Now, whether | would 21 we'll break for lunch.
22 remember it, I'm not sure, but it is a 22 COFFEY, Q.C:
23 striking feature of this briefing note. 23 Q. Sir,areyou awarethat at least, like under
24 COFFEY, Q.C. 24 the penultimate draft, how you become aware
25 Q. Andif you received a lengthy briefing note, 25 that the penultimate draft of this August 18
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1 briefing note, under the word summary--if 1 or not. And so, as an adjective, it wastaken
2 you'd bring you P-0172, please, page4. In 2 out as an editing decision.
3 the accompanying e-mail this particular 3 COFFEY, Q.C:
4 briefing note was described as thefinal, in 4 Q. Areyou awarethat it wasnot there inthe
5 caps and bold print. | apologize, I’'ve gone 5 first place, "greatly” was inserted and then
6 past it. There under "summary" and this last 6 removed, has anyone explained that to you?
7 paragraph, it says, Eastern Health advises 22 7 MR. THOMPSON:
8 women were greatly impacted by the changein 8 A. Now, | wasn't aware of that.
9 status of the ER/PR receptor tests', okay? 9 COFFEY, Q.C:
10 MR. THOMPSON: 10 Q. Okay,youweren’'t. And -
11 A. Um-hm. 11 MR. THOMPSON:
12 COFFEY, QC:: 12 A. So,you'resaying to methat it was missing in
13 Q. Seethat? 13 and earlier draft.
14 MR. THOMPSON: 14 COFFEY, Q.C.
15 A. Yes 15 Q. Um-hm, wdll, if welook, if you actually,
16 COFFEY,Q.C:: 16 carefully examine them and you weren't
17 Q. Andif couldjust goback, please, to the 17 involved in it, so-
18 equivalent passage in P-0125, page 31, | 18 MR. THOMPSON:
19 apologize, page 33. If you look down through 19 A. No,it'sjust aninteresting thing you said to
20 the page there, under summary, it says, 20 me, | didn’t know.
21 "Eastern Health advises 22 women were impacted 21 COFFEY, Q.C.
22 by the change in the change in the status of 22 Q. Okay. So, -
23 the ER/PR receptor test”. Do you see that the 23 COMMISSIONER:
24 word "greatly" has been removed from the final 24 Q. So, Mr. Coffey, you're suggesting to the
25 version. 25 witnessthat, in fact, if he goes back to the
Page 174 Page 176
1 MR. THOMPSON: 1 history of this document, he'll find that
2 A. Yes 2 "greatly" was not there; it subsequently got
3 COFFEY, Q.C:: 3 inserted and then got removed again.
4 Q. Beforeyou camehere today, wereyou aware 4 COFFEY,Q.C.
5 that that word, there' s that difference? 5 Q. Apparently, but we'll, you know, interms--
6 MR. THOMPSON: 6 it'sthe removal--certainly you had become
7 A. lunderstand, yes | am, through the work on 7 aware before you came here in your preparation
8 getting the disclosures done. 8 for -
9 COFFEY, Q.C.: 9 MR. THOMPSON:
10 Q. Haveyou made any inquiriesin that regard as 10 A. Yes
11 to how that would--got removed? 11 COFFEY, Q.C.
12 MR. THOMPSON: 12 Q. - overthe past months. Andyou've made
13 A. Wdl, I'vetaked to Moiraand Gary Cakeon 13 inquiries?
14 it, not sureif | talked to Marilyn McCormack 14 MR. THOMPSON:
15 about this, but--and there’s been other 15 A. Yes
16 internal discussions, yes. 16 COFFEY, Q.C.
17 COFFEY,Q.C: 17 Q. Andl wasjust--your understanding as to whose
18 Q. And have you--has anyone provided an 18 decision wasit to remove them?
19 explanation as to who removed it? 19 MR. THOMPSON:
20 MR. THOMPSON: 20 A. Wdll, theseare conversations that didn’t
21 A. Wadll, not a-well yes, some explanation. As| 21 focus so explicitly on this that I'm
22 understand it, there was adiscussion and | 22 absolutely certain, but as| understand it,
23 think it would have been between Moira 23 Moira Hennessey and Marilyn McCormack had this
24 Hennessey and Marilyn McCormack about whether 24 discussion and there was an editing decision
25 that word was conveying some precise meaning 25 made. | could be wrong about that, but that’s
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1 the kind of sense I’ ve framed up - 1 COFFEY, Q.C.:
2 COFFEY, Q.C.: 2 Q. Theattached noteis aquestionand answer
3 Q. | thank you very much for that, Mr. Thompson. 3 briefing note from the Department of Health
4 | can advisethe Commissioner that both of 4 and Community Services. The titleis"ER/PR
5 those people will be testifying in due course. 5 testing, St. John’s" and the issue isframed
6 Thank you. 6 "as amistake intesting may haveled to
7 COMMISSIONER: 7 incorrect testing for 170 women in this
8 Q. Buttheobviousquestionto ask Mr. Thompson 8 province suffering from breast cancer. Not
9 arising out of thisis would the presence of 9 receiving proper treatment could mean alife
10 the word "greatly” in respect of the impact on 10 and death issue for women going through
11 these 22 people made any difference to a 11 cancer". Andthere are four anticipated
12 person looking at it? 12 questions. Andthen there are five key
13 MR. THOMPSON: 13 messages noted and other suggested responses.
14 A. Yes, it changesthe meaning of the sentence. 14 There are two of them and then a background.
15 In mentoring people who are writing briefing 15 And it goes on then from there in some length.
16 notes, | generally do advisethemto avoid 16 The note itself isthree pageslong, drafted
17 adjectives wherever possible and adverbs. If 17 by Beverley Griffiths, approved by Moira
18 they actudly lend an imprecise 18 Hennessey, dated December 12, 2006.
19 interpretation, that’snot helpful to the 19 Sir, do you know if--the e-mail from Ms.
20 reader. And sometimesit’'s easy to add an 20 Mundonisto Ms. Matthewsand Ms. Nolan--do
21 adjective which actually portraysanissuein 21 you know if this ever made it to the Cabinet
22 an inappropriate light in exact light. So, 22 Secretariat?
23 when an adjective gets removed, it'stypically 23 MR. THOMPSON:
24 not a big deal. There's a more sober 24 A. | don'tthink so. | never saw the note at the
25 assessment of what'sgoing on, but in this 25 time, to the best of my knowledge and | don’t
Page 178 Page 180
1 context, | would agree that, asareader, it 1 believe we' ve ever found it in the records of
2 would make a difference to the interpretation 2 Cabinet Secretariat.
3 of that sentence. 3 COFFEY, Q.C.:
4 COMMISSIONER: 4 Q. So,what, if anything, isyour understanding
5 Q. Thank you. Ithink we should take the 5 about how such an e-mail and attached briefing
6 luncheon break. 2:10. 6 note, if it ended up the Premier’ s office with
7 COFFEY, Q.C.: 7 his director of communications, how that might
8 Q. Thankyou. 8 be handled?
9 (LUNCH BREAK) 9 MR. THOMPSON:
10 THE COMMISSIONER: 10 A Wdl, I don't in particular what system
11 Q. Pleasebeseated. Mr. Coffey. 1 Elizabeth Matthews has or Andrea Nolan has,
12 COFFEY, Q.C:: 12 but in general terms, what this appears to be
13 Q. Thank you, Commissioner. Exhibit P-0197, 13 to me is apiece of information from a
14 please. This isa four-page exhibit, Mr. 14 communications director to two other people
15 Thompson. It'san e-mail from Tansy Mundon. 15 centrally involved in communications--here's
16 The first page of it isto Elizabeth Matthews 16 for your information, here’'sa heads up, you
17 and Andrea Nolan. Tuesday, December 12, 2006 17 know, please be aware of this. And it may not
18 at 12:34 p.m. The subject is "abriefing note 18 incite any additional action or distribution,
19 for Premier on ER/PR" and the text says, 19 but that of course, would depend upon the
20 "Elizabeth/Andrea, for the Premier's 20 assessment of those who received it.
21 information, this issuewas in the media 21 COFFEY, Q.C.:
22 today. Thanks, Tansy". Andrea Nolan iswhom? 22 Q. Now dir, if wecould, please, sir, therewas a
23 MR. THOMPSON: 23 media briefing, atechnical media briefing, do
24 A. She'scommunications person, assistant in the 24 you have any understanding of what a technical
25 Premier’s office. 25 media briefing isas opposed to a media
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1 briefing? 1 the nitty gritty of things which you might not

2 MR. THOMPSON: 2 otherwise have an opportunity todoin the

3 A. Wedll, amediabriefing, whether it’s technical 3 context of a press conference.

4 or not is usually done in camerain the sense 4 MR. THOMPSON:

5 that it’s without camera, without attribution, 5 A. That'sright. And to separate it from a press

6 but it’ s an opportunity to perhaps, in amore 6 conference where a minister may wish to focus

7 informal way, convey a large amount of 7 on aset of core messages which might get lost

8 information. Some it may be technical, but it 8 is they are combined in the technical

9 givesan opportunity for a lot of back and 9 briefing.

10 forth between the media and the Eastern 10 THE COMMISSIONER:

11 Health, in this case, so that the media can 11 Q. Okay, thank you.

12 properly--or ask all the questions that they 12 COFFEY, Q.C.:

13 need to and get answers from some expertswho |13 Q. And at atechnical briefing, the nitty gritty

14 might be involved in the briefing. 14 of something might be examined or explained -

15 COFFEY, Q.C.: 15 MR. THOMPSON:

16 Q. Andl take it, as well, that it might be 16 A. Yes

17 associated with, at times, a press conference 17 COFFEY, Q.C.:

18 too? 18 Q. For example, the briefing you're referring to

19 MR. THOMPSON: 19 several weeks ago, in terms of the technical

20 A. Yes, intheprovincia government, atechnical 20 end of it, would you distribute actual written

21 briefing usually precedes a press conference. 21 materialsin relation to that?

22 COFFEY, Q.C: 22 MR. THOMPSON:

23 Q. Okay. And at apress conference there'd be a 23 A. Sometime yes, sometimes no.

24 press release. 24 COFFEY, Q.C.:

25 MR. THOMPSON: 25 Q. |takeit the advantage of distributing actual
Page 182 Page 184

1 A. Correct. 1 materials reduced to writing or print has the

2 COFFEY, Q.C.: 2 advantage of it’s concrete.

3 Q. And potentially some interviews? 3 MR. THOMPSON:

4 MR. THOMPSON: 4 A Yes

5 A Yes 5 COFFEY, Q.C.

6 COFFEY, Q.C.: 6 Q. Andit’ sless susceptible to misunderstanding

7 Q. Justlooking at this, again, to - 7 or misinterpretation.

8 THE COMMISSIONER: 8 MR. THOMPSON:

9 Q. Before you dothat, on this business of 9 A. Yes Orinaddition, somethings could bein
10 technical briefing, other than the 10 writing and some things, supplementary
11 circumstances around the budget, when might 11 material could be displayed on a screen.

12 you use technical briefings as a prelude to - 12 COFFEY, Q.C..

13 MR. THOMPSON: 13 Q. Sure, agraphic PowerPoint presentation -
14 A. Wdl, agood exampleis a few weeks ago, 14 MR. THOMPSON:

15 before we released the communications report 15 A. Yes

16 from my office, we--the way it was released to 16 COFFEY, Q.C..

17 the media was by way of atechnical briefing. 17 Q. -thosekinds of things.

18 The material in it contained a number of 18 MR. THOMPSON:

19 tables and needed explanations on the 19 A. Yes

20 assumptions behind the statisticsin those 20 COFFEY, Q.C.:

21 tables. So, we chose the venue of atechnica 21 Q. Of course, that could always be then
22 briefing to provide that and allow for a back 22 distributed too.

23 and forth with the mediato understand it. 23 MR. THOMPSON:

24 THE COMMISSIONER: 24 A. Yes.

25 Q. So,it'sfor the purpose of getting down to 25 COFFEY, Q.C.
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1 Q. A hardcopy of it. 1 just looked at the first page of it, that e-

2 MR. THOMPSON: 2 mail at 12:34 on December 12th from Ms. Mundon

3 A Yes 3 to the Premier’ s office communication staff.

4 COFFEY, Q.C. 4 Areyou aware of any other briefing note at

5 Q. Andintermsof this particular matter, when 5 al in relation to this aspect of the matter?

6 welook at background on the second page of 6 MR. THOMPSON:

7 this particular briefing note which is page 3 7 A. No.

8 of the exhibit, look down under background. 8 COFFEY, Q.C.:

9 It's got "the chronology of the ER/PR 9 Q. Areyou ableto offer any explanation, you
10 retestingisas follows' and it beginswith 10 know, to the Commissioner as to why thereis
11 May 2005. Andthenit refersto July 2005, 11 no other such briefing note, either was
12 late July 2005, August 2005, October 2005, 12 requested by--Cabinet Secretariat reached out
13 October 2006, February to May 2006 and June to |13 for it or offerred up by the Department?

14 November 2006, late November 2006 and finally |14 MR. THOMPSON:

15 December 11, 2006, "Eastern Health releases 15 A. | agree withyou that this isthekind of

16 outcomes of laboratory review to the public. 16 milestone where abriefing note could be

17 A technical briefing was also provided to the 17 offerred by the Department or for that matter,

18 medid'. Seethat? 18 abriefing note could be requested by Cabinet

19 MR. THOMPSON: 19 Secretariat. But of course, not every

20 A. Um-hm. 20 milestone on every issue faced across al, you

21 COFFEY, Q.C. 21 know, 15 to 20 departments gets treated with a

22 Q. Now, would you think in the context or 22 briefing note. When | answered earlier about

23 consider that the events of December 11, 2006, |23 milestones, my indication was amilestoneis a

24 "Eastern Health releases outcomes of 24 good timeto do that, but it's not universally

25 laboratory review to the public. A technical 25 applied. Now so that's onepart of the
Page 186 Page 188

1 briefing was also provided to the media,” that 1 answer, or context.

2 whatever might be true of the earlier events 2 A second part would be that the

3 specified here, that that certainly would be a 3 possibility that in conveying that from Tansy

4 milestone? 4 Mundon to Elizabeth Matthews, the Department

5 MR. THOMPSON: 5 may have feltthat that was an adequate

6 A. Yes 6 transmission of information to the centre,

7 COFFEY, Q.C.: 7 even though it’s not the one that we are part

8 Q. And yet | gather that there was no 8 of, in Cabinet Secretariat, but they may felt

9 accompanying--no briefing note to the Cabinet 9 that that was adequate, if Mr. Abbott and if
10 Secretariat in relation to that apparent 10 the Minister were aware of it, and | don’t
11 milestone? 11 know if they were, but that’s a second point
12 MR. THOMPSON: 12 of context, and perhaps that'sit. It's
13 A. Right. 13 clearly there was media activity onit in the
14 COFFEY, Q.C. 14 following days. My sense of it was, and it's
15 Q. Either from Eastern Health or from Department |15 avery genera sensein my memory now, that
16 of Health? 16 media activity, information conveyed by
17 MR. THOMPSON: 17 Eastern Health, and somekind of concluding
18 A. Right. 18 point, if you like, to an event that was
19 COFFEY, Q.C.: 19 contained and managed by Eastern Health. So
20 Q. Andl say briefing notein the sense of the 20 not reaching out for abriefing note would
21 Cabinet Secretariat type briefing note. 21 have been ajudgment call. Whether or not we
22 MR. THOMPSON: 22 actively processed it, | can’t say.

23 A. Right. 23 COFFEY, Q.C.:
24 COFFEY, Q.C.: 24 Q. Andif we could look, please, at Exhibit P-
25 Q. Other than--and this one does refer to, as| 25 04287 Just looking at--now, thisis at least
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1 some media coverage from December of 2006. 1 result 117 women were told they were given
2 And if wejust look at page 2 of it, please? 2 inappropriate cancer treatments. That number
3 Thank you. There'saninterview at 5 p.m. on 3 doesn’t include the number of false results or
4 December 11th, 2006 or a broadcast from a csc 4 patients who are now deceased. Eastern Health
5 Radio interview between David Bartlett and 5 saysthat number can’t bereleased due to a
6 Mark Quinn and Peter Dawe. And Mr. Quinn, in 6 classaction lawsuit that has been launched
7 the middle of that transcript, says, well, the 7 against them. And so now, Mr. Thompson, that,
8 last two sentences of the quotation attributed 8 I’m not suggesting that’s exhaustive of the
9 to him in the middle of that says, "Peter Dawe 9 media coverage at the time.

10 iswith the Canadian Cancer Society. He wants 10 MR. THOMPSON:
11 to know how many women who since died also had 11  A. No, no, no.
12 thewrong results." And then there's Mr. 12 COFFEY, Q.C.
13 Quinn is quoted as saying, "Eastern Hedlth is 13 Q. Butit'scertainly perhapsreflective of it.
14 facing a class action suit. Health 14 MR. THOMPSON:
15 authoritiesaren't saying if the problemis 15 A, Um-hm.
16 caused by human error or technical problems. 16 COFFEY, Q.C.
17 Hormone receptor tests still aren’t being done 17 Q. Atthe timeinlooking at, at least, those
18 inthe province. Eastern Health hopes to 18 quotations attributed to various people on
19 being doing them here again early next year." 19 December 11 and 12, does that suggest that the
20 Give some sense of what'sgoing on at the 20 matter has been concluded in the sense of--or
21 time, the ER/PR coverage at page 3 of the 21 what stage, if you paid any attention to it at
22 exhibit is a summary of coverage and 22 al at thetime, would you have thought this
23 apparently quotations attributed to various 23 is?
24 media personnel. cBC Tv, December 11th, 2006, 24 MR. THOMPSON:
25 Chris O’ Neil-Y ates, there's a quotation there 25  A. Wéll, trying to put myself where my mind might
Page 190 Page 192
1 from her, attributed to her. In the middle of 1 have been at thetimein listening to media
2 the second paragraph she's quoted as saying, 2 coverage generaly, | was drawing the
3 "Because of aclass action lawsuit Eastern 3 conclusion that here was a report from Eastern
4 Health will not say how many of those samples 4 Health about the results of retesting over a,
5 had afalseresult." Whichis out of the 939 5 you know, significant period of time and the
6 samples that had to be retested. She goes on 6 impact that it had on their patients. So it
7 to say, "Eastern Health will only say that 117 7 was--whether or not everything had been
8 patients require treatment changes. The 8 concluded, well, one important piece had not
9 corporation also won’'t say how many of the 9 been concluded. I'm not sure if | was aware
10 patients are part of the retesting or how many 10 of it at the timein that important piece
11 patients who passed away had theinitial false 11 being that the laboratory was still not
12 test.” Andgoes onto talk about Eastern 12 conducting ER/PR tests at that time, so the
13 Health saying it’s putting quality assurance 13 processis, indeed, not factually concluded.
14 measures in place to restore public confidence 14 But there’ s some sense that a conclusion had
15 before it resumesthe test, and says it 15 come to the resting process.
16 doesn’'t know how the false results happened, 16 COFFEY, Q.C..
17 at least in the media coverage, anyway. 17 Q. And, you know, if a matter of that magnitude
18 There' s another one then, NTVv, December 11th, 18 is in the mediaat the time it's being
19 2006. Thiswould be presumably the television 19 reported, even if you didn’'t think to get a
20 coverage. And going on to page 4 of the 20 briefing note or weren't aware or advertent to
21 exhibit, Carolyn Stokes in the middle of that 21 it, to get a briefing note beforehand, why
22 page there’s aquotation attributed to her 22 wouldn’t you say, "Well, why don't | havea
23 saying, "Eastern Health referred almost 3000 |23 briefing note on this? Whereisit?' and ask
24 samples dating back to 1997 and sent over 900 |24 for it?
25 to Mount Sinai Hospital to be retested. Asa 25 MR. THOMPSON:
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1 A. Yeah, it'sagood question. And | thought you 1 department had an expectation coming out of
2 were going to focus inon given the media 2 their November 23rd meeting, but they weren’t
3 comments that pointed out that there was 3 advised precisely in advance of December 11th
4 information missing - 4 the content that would bereleased on that
5 COFFEY, Q.C.: 5 day.
6 Q. Yes that'swhat| - 6 COFFEY, Q.C.:
7 MR. THOMPSON: 7 Q. How about on December 11th itself?
8 A. -as being perhaps thetrigger that should 8 MR. THOMPSON:
9 have alerted us todo so. That'sa good 9 A. | understand they were provided with the
10 question. And looking back on the material 10 briefing material and | think that was the
11 now it would have been appropriate for usto 11 material that was sent by Tansy, wasit not?
12 request a briefing note. 1t would have been 12 COFFEY, Q.C.:
13 even more appropriate, | think, for the 13 Q. Yes
14 department to have picked up on this, the gap 14 MR. THOMPSON:
15 between the--or the kinds of questions that 15 A Um-hm.
16 were not addressed here and in the information 16 COFFEY, Q.C.:
17 that they knew were available and brought 17 Q. Andthat materia explicitly says, does it
18 forward abriefing note based on that to 18 not, that conversion rates are not going to be
19 clarify what might have been an obvious 19 talked about, error rates and causes are not
20 difference between what the media was--or the 20 going to be talked about?
21 questions that the mediawereraising. But 21 MR. THOMPSON:
22 again, | think it’s going to be necessary, and 22 A. Yeah, you'dhaveto bring it up again for me
23 | don't know if you've asked thisof John 23 to confirm it, but that sounds right.
24 Abbott about why there wasn’t a briefing note 24 COFFEY, Q.C.
25 provided to Cabinet Secretariat and the 25 Q. Asyousaid-
Page 194 Page 196
1 Premier at that time and whether or not they 1 COMMISSIONER:
2 felt that the note provided by Tansy Mundon 2 Q. Whilewereonthistopic, isthere--with this
3 covered that off. | think those are important 3 new system, at least new since the last
4 points to round out this discussion. 4 contact | had with government operations, put
5 COFFEY, Q.C.: 5 it that way, where thereis ailmost a paralel
6 Q. And interms of this matter, interms of 6 system with communications on one side, to
7 whether or not the department was aware of 7 some extent integrated into the department but
8 would have been aware that certain things were 8 to some extent separate from the department?
9 not going to be said by Eastern Hedlth at 9 MR. THOMPSON:
10 their media briefing, | take it that are you 10 A. Um-hm.
11 aware one or the other of what the department 11 COMMISSIONER:
12 knew at the time, what was so advised on 12 Q. Itseemstorun all the way up through every
13 December 11th? 13 department through Secretariat, to the
14 MR. THOMPSON: 14 Premier’s office?
15 A. Wadl, | wasn't aware then what it isthat the 15 MR. THOMPSON:
16 department had been briefed on. I’ ve become 16 A. Um-hm.
17 aware since what they had on November 23rd and 17 COMMISSIONER:
18 what then was released on December 12th or 18 Q. What steps, if any, are thereto insure that
19 11th by Eastern Health. So - 19 things don’t get lost?
20 COFFEY, Q.C:: 20 MR. THOMPSON:
21 Q. Andwhat the department was so advised on 21 A. Doyou mean what steps arethere toinsure
22 December 11th was to be released and not to be 22 that information that one network has that the
23 released, are you aware of that? 23 other network also has?
24 MR. THOMPSON: 24 COMMISSIONER:
25 A. Yes, I've come to understand that the 25 Q. Um-hm.
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1 MR. THOMPSON: 1 MR. THOMPSON:
2 A. Theonly system that’sthere, redly, isthe 2 A. |think so.
3 actions by individuals on both sides of--on 3 COFFEY, Q.C.:
4 both of those networks to be sending material 4 Q. Yes. Onthispoint, if youlook at, please,
5 back and forth, and it's something that they 5 page 14? Thisis again part of the same
6 do frequently and often. | receive regular e- 6 exhibit P-0428, this is the coverage on
7 mails with attached media stories from, right 7 December 13th, 2006, Wednesday morning at 8:45
8 now from communications personnel in the 8 am. csCc Radio inSt. John's. It's an
9 Department of Health and in Cabinet 9 interview of Mr. Gilhooly with Mr. Mark Quinn,
10 Secretariat, so they’re making an effort to do 10 also Dr. Oscar Howell is quoted there, bottom
11 that. And aswe are, for example, in the last 11 of the page. They continue on and then Mr.
12 technical briefing that occurred aswe are 12 Dawe, there's some quotations attributed to
13 moving towards a time when we have information 13 him on page 15 of the exhibit. Mr. Daweis
14 that we think needs to be publicly announced, 14 quoted as saying, "What we' re not seeing still
15 we're bringing them into our world in order to 15 isafull explanation of the numbers of people
16 collaborate. Soit’sreally the expectations 16 that were affected overall and some idea of
17 that both networks are sharing with each other 17 what actually went wrong with the process.
18 that arein operation. We don’t have a shared 18 Knowing how many people actually ended up with
19 directory, though, inwhich all of this is 19 adifferent treatment because of the issue
20 deposited, sowe don’'t have an electronic 20 tells you about the impact of what that issue
21 information system in which we both tap into. 21 had on a number of people. | guess what it
22 It'sjust the expectations that we have that 22 doesn’t tell you about is the actual scope of
23 we share appropriately. 23 what went wrong." Now, sir, Cabinet
24 COFFEY, Q.C. 24 Secretariat has awhole branch that monitors
25 Q. Sothatif they don't think to send and you 25 the media, doesn't it?
Page 198 Page 200
1 don’t think to ask, it can - 1 MR. THOMPSON:
2 MR. THOMPSON: 2 A Um-hm.
3 A. It canfal between the cracks, yes, it can. 3 COFFEY, Q.C:
4 COFFEY, Q.C.: 4 Q. Andinmid December of 2006 and into January
5 Q. That's, | gather, well, one person assumesin 5 2007, | take it, you got no sign as the clerk
6 one system that their counterpart in the 6 that they had noticed these kind of complaints
7 administrative system communications think 7 in the media about Eastern Health not being
8 that--communications director thinks that the 8 forthcoming?
9 DM issending it, the bm thinksthat the 9 MR. THOMPSON:
10 communications director is sending it and 10 A. Wdl, I don't think that anyone brought to my
11 neither of them sendsiit? 11 attention that there’s abig gap here, an
12 MR. THOMPSON: 12 unanswered gquestion, it needs to be brought to
13 A. Right. Andwedon't know here whether Tansy 13 your attention and acted upon. In that sense
14 Mundon would have thought that, for example, 14 | don’t think that abig alert like that came
15 Moira Hennessey and John Abbott were sending a 15 to my attention.
16 note over or not, we just don’t know that. 16 COFFEY, Q.C.:
17 COFFEY, Q.C. 17 Q. Okay. Intermsof that, have you since made
18 Q. Although, certainly if therewas abriefing 18 any inquiries asto why that was not brought
19 note being prepared for the Cabinet 19 to your attention?
20 Secretariat, the communications director from 20 MR. THOMPSON:
21 the department would expect to be at least - 21 A. | haven't made aninquiry about why there
22 MR. THOMPSON: 22 wasn't an alert brought to my attention on
23 A. Would receive that, yeah. 23 that date, no.
24 COFFEY,Q.C. 24 COFFEY, Q.C.
25 Q. -receiveit, wouldn't she? 25 Q. Okay.
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1 COMMISSIONER: 1 based on the media material where the
2 Q. Mr. Thompson, there's something about this 2 questions were posed. So, you know, if the
3 that bothers me, and that isthat theidea 3 department wasto pick up on this disclosure
4 that we are now talking about whether or not 4 gap from the media materials, that again would
5 somebody followed a media story to determine 5 have been an occassion when the department
6 whether or not there were gapsin information. 6 could have taken action with Eastern Health to
7 And it seemsto methat'savery bad way - 7 correct that matter, aswell. So, you know,
8 MR. THOMPSON: 8 Cabinet Secretariat isvery much athird and
9 A |agree 9 different line of defence, if you like, and
10 COMMISSIONER: 10 without being alerted to it by the department
11 Q. -todeterminewhether or not something needs 11 we have, | guess, fewer sensorsto focusin on
12 to be done, should be done, etcetera. 12 one issue within one department among all the
13 MR. THOMPSON: 13 issues that we' re dealing with, even though |
14 A, Um-hm. 14 will agree with you, the point that there were
15 COMMISSIONER: 15 indicationsin this material that there was a-
16 Q. Sohow could--how isit that you believe gaps 16 -that there were unanswered questions that
17 ininformation should have been brought to 17 were still out there. Would we have known
18 your attention? 18 that--when | say "we" | mean Cabinet
19 MR. THOMPSON: 19 Secretariat and the communications branch,
20 A. Firstof al, I think that the department--in 20 would we have known the significance of these
21 this context, the starting point is Eastern 21 questions, the degree to which they might
22 Health. Eastern Health hascometo apoint 22 urgently be, need to be corrected? Maybe,
23 where it wants to make--to transmit 23 maybe not. But even so, | think thefirst
24 information to the public. And it's Eastern 24 line of defence there would have been between
25 Health’sissue to do so, soit’'sthe primary 25 the department and Eastern Health.
Page 202 Page 204
1 drivefor what the content of that release 1 COFFEY, Q.C.:
2 will be. So we know now, | know now, | didn’t 2 Q. Do you know, s, if in terms of the
3 know then, that they briefed the minister and 3 communications branch that there s--if there
4 provided moreinformation than which they 4 has been any thorough search done as to what
5 subsequently gave to the media. Andit's at 5 media coverage they had, were maintaining at
6 that point the department’ s examining of that 6 the time? Becausewhen we look at this,
7 information should have alerted them, that 7 Exhibit 0428, you look at the top of the page
8 should have been the point of first defence, 8 of each of those, you'll seethe sourceis
9 that there was a disclosure gap at that point. 9 "Volume 4, source, Pat Pilgrim, Tab 13, media,
10 Now, | understand that they received a copy of 10 December, 2006."
11 the media release the very day that the media 11 MR. THOMPSON:
12 release was made, so perhapsthere wasn't 12 A. Um-hm.
13 enough time to process that or do that 13 COFFEY, Q.C.:
14 analysis on the spot, but nevertheless, that's 14 Q. Andthey have awhole bunch of media excerpts.
15 whereif it wasto occur, it could potentially 15 MR. THOMPSON:
16 have occurred. And if it was salient to them 16 A. Sure
17 based on that alone, | would have expected the 17 COFFEY, Q.C.:
18 normal course would be for the department to 18 Q. That cameout of Eastern Health. Hasthere
19 go back to Eastern Health and act on it. 19 been any effort made to ascertain what the
20 That’ s the sort of thing that doesn’t need a 20 Cabinet Secretariat’s communication branch has
21 Cabinet Secretariat intervention to assist 21 initsfiles?
22 with, that’s something the department can do 22 MR. THOMPSON:
23 onitsown. Now, what we know, as well, is 23 A. Wdl, | don't know the extent of search that
24 that the department believes--or didn’t pick 24 was made. When we asked Cabinet Secretariat
25 upon itthenand itdidn’t pick up on it 25 to dotheir search, | don’'t know if they
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1 actually went into the communications branch 1 the attention of the minister or other
2 and searched their media clipping file to 2 officials to say we have an issue here within
3 bring out what was there. I'll find that out 3 this. Either the story didn’t get across well
4 for you, determine that. 4 or we don'tlook particularly well as a
5 COFFEY, Q.C.: 5 consequence of this, or there' sagap, and
6 Q. If you would, because they do keep very 6 then to suggest maybe we could do something
7 extensive - 7 about that, maybethere’'sa next step or a
8 MR. THOMPSON: 8 follow up. So that kind of analytical
9 A Yes 9 process, yes, | do believeit to be part of
10 COFFEY, Q.C.: 10 their role.
11 Q. - record, don’t they? And it's entirely 11 THE COMMISSIONER:
12 possible that not only this coverage, the 12 Q. Except that that's a really big role, if
13 excerpts I've pointed you to, but it's 13 you're supposed to keep track of the mgjor
14 entirely possible that there' s those and maybe 14 issuesin a department and have the kind of
15 even more? 15 knowledge to beable to redly determine
16 MR. THOMPSON: 16 whether or not the full story is getting out.
17 A. Um-hm. 17 MR. THOMPSON:
18 COMMISSIONER: 18 A. It'sa bigrole and when they--sol can't
19 Q. Now that I'm on this, can we just come back to 19 suggest that they can detect every nuancein
20 this business of the role of the 20 every story. Sometimesthere needsto bea
21 communi cations people? 21 specialist’ s perspective shed uponthat as
22 MR. THOMPSON: 22 well, but if there'sasensethat there'sa
23 A. Right. 23 problem that’ s coming in media coverage, they
24 COMMISSIONER: 24 may wish to consult with the individual in the
25 Q. Isit expected that a person whosejobitis 25 department who can help them out. But a
Page 206 Page 208
1 to follow media and mediainterest in an 1 communications director’s job, nonetheless, is
2 event, leaving aside the understandablerole 2 to ensure--isto assess the coveragethat is
3 vis-a-visa minister whereit seemsto me 3 made to see whether, if | can put it in these
4 quite logical that aminister would want to 4 terms, whether the objectives of the
5 know what was being said in the public about a 5 communications plan or the objectives of the
6 matter which fell within his or her portfolio 6 communications event were actually delivered
7 and be in aposition to answer questions that 7 through the media coverage that occurred after
8 might be on people’smind at the time, but 8 the event.
9 leaving that aside, isit expectedthat a 9 THE COMMISSIONER:
10 personin the communications department or 10 Q. And if the objectives of the plan are
11 division or whatever it's called would bein a 11 inconsistent with the objectives of the
12 position to and be expected to assess media 12 department?
13 interviews like the ones we have discussed 13 MR. THOMPSON:
14 here for the purpose of determining whether 14 A. That'sthe question, what happens then?
15 further action should be taken by a department 15 THE COMMISSIONER:
16 or Cabinet Secretariat, is that part of their 16 Q. That'sthe question. What happens then?
17 job or are they just supposed to give that to 17 MR. THOMPSON:
18 you and you figure it out? 18 A. Wdl, itdepends. For example, sometimes
19 MR. THOMPSON: 19 you'll find that media will emphasize a point
20 A. No, | believe it to be pat of a 20 in astory that’s not necessarily the one that
21 communications director's job or a 21 had been hoped for, but that’ s just the nature
22 communications specialist to analyze mediaand |22 of thegame. The reporters will write their
23 identify sensitivities or gaps or messages or 23 own stories around anglesthat they believe
24 maybe interpretations by media that may be 24 are the important parts of a story and
25 inaccurate and bring those kinds of thingsto 25 sometimes an assessment is made that that--
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1 it'll just have tolie. We'll just haveto 1 Q. Wdll, my concern hereis that supposing, for
2 move on and try and perhaps communicatein a 2 example, the plan includes not releasing
3 different way on the next available 3 information.
4 opportunity. If thereisan error that needs 4 MR. THOMPSON:
5 to be corrected in coverage, sometimes the 5 A. Right.
6 communications director will make contact with | 6 THE COMMISSIONER:
7 the reporter or with the editor, news director 7 Q IfI'm ng it on the basis of whether or
8 of that organization and point out the error 8 not the communication plan was successful,
9 and ask for a changeor aretraction. So 9 then it’s successful if the information is not
10 those are - 10 released.
11 THE COMMISSIONER: 11 MR. THOMPSON:
12 Q. | supposewhat I'm asking isthe standard by 12 A. Yes, | understand.
13 which aperson in the communications side 13 THE COMMISSIONER:
14 looksat astory andthe standard, if I'm 14 Q. But from the Department of Health's
15 hearing you right, isthe story is assessed on 15 perspective, it might be that that information
16 the basis of the communication plan? 16 should have been released or it might be that
17 MR. THOMPSON: 17 what was released was not the full story and
18 A. Yes 18 the Department of Health may either have
19 THE COMMISSIONER: 19 wanted that released or want the information
20 Q. Anddidit dowhat it had to do? 20 for their own purposes.
21 MR. THOMPSON: 21 MR. THOMPSON:
22 A. Right. 22 A. Sure
23 THE COMMISSIONER: 23 THE COMMISSIONER:
24 Q. Intermsof the proposed plan, didit go the 24 Q. So their avenue isto go directly to the
25 way that the plan had anticipated it would go? 25 appropriate officials at Eastern Health?
Page 210 Page 212
1 MR. THOMPSON: 1 MR. THOMPSON:
2 A Right. 2 A Yes
3 THE COMMISSIONER: 3 THE COMMISSIONER:
4 Q. That kind of thing. 4 Q. Inthiscase, or any other authority, for that
5 MR. THOMPSON: 5 matter, and say "give me that information."
6 A. Yes 6 MR. THOMPSON:
7 THE COMMISSIONER: 7 A. Yes, and to connect to this case, just to see
8 Q. Butit seemsto methat if | werein the 8 if 1 understand, given that there was certain
9 Department of Health, the kind of information 9 information that was not released, which we
10 I might like to know may not be necessarily 10 now know that the Department had a general
11 the kind of information that Eastern Health's 11 expectation was to be released, if the
12 communication plan dictates should be 12 Department, either the communications director
13 distributed. 13 or othersin the department, had detected that
14 MR. THOMPSON: 14 that information had not been released and
15 A. Right. 15 felt that it should have been released and
16 THE COMMISSIONER: 16 felt that it was an important matter, then it
17 Q. Soif I want to know that, my routeisto go, 17 would be the department’srole, if they wished
18 presumably, to Eastern Health through the 18 tofollow upon it, to go back to Eastern
19 appropriate person and say "l want a briefing 19 Health and to find an explanation as to why
20 note. | want a briefing. | want this 20 that was the case and if there was a--if this
21 information, let alone what you say you want 21 was an issueof afundamental disagreement
22 to communicate." |sthat the route you go? 22 that a different course of action was needed,
23 MR. THOMPSON: 23 they would have to work that out between them.
24 A. | don't fully understand the question. 24 | don't think working that out could
25 THE COMMISSIONER: 25 necessarily be contained to just between
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1 communications directors. A difference of 1 the Department of Health then and | don’t know
2 opinion of that magnitude would probably have 2 how they--when the request was made, how they
3 to be dealt with at more senior levels. 3 went around then and scooped up this
4 THE COMMISSIONER: 4 information. So I’ d have to check on that.
5 Q. Okay, thank you. 5 COFFEY, Q.C.:
6 COFFEY, Q.C.: 6 Q. Okay, andif you could for both the Cabinet
7 Q. And so the department, from that perspective, 7 Secretariat’s communications branch and the
8 might either learn of theintended planned 8 Department of Health's director of
9 approach of not releasing certain information, 9 communications. Now we had understood that--
10 either because they were made privy tothecom |10 and I’'m speaking for myself and Ms. Chaytor,
11 plan - 11 that we had--certainly had already received
12 MR. THOMPSON: 12 all thisinformation.
13 A. Right. 13 MR. THOMPSON:
14 COFFEY, Q.C.. 14 A. Yes as I’'massuming you have as well, and
15 Q. - of aheath authority such as Eastern 15 I'll be surprised -
16 Health, such as apparently is contained in P- 16 COFFEY, Q.C.:
17 0104, page 30, which isthe actual material 17 Q. Andwe may have.
18 sent to the Department on December 11th, or 18 MR. THOMPSON:
19 they might find out by actualy paying 19 A. I'll besurprised to find anything there that
20 attention to the media coverage afterward and 20 you don’t aready have.
21 hear what people are complaining about not 21 COFFEY, Q.C.
22 being told? 22 Q. Actua media clippings and/or summaries of
23 MR. THOMPSON: 23 media coverage.
24 A. Right. 24 MR. THOMPSON:
25 COFFEY, Q.C.: 25 A. Okay.
Page 214 Page 216
1 Q. Doyou know if any search has been donein the 1 COFFEY, Q.C.:
2 Department of Hedth director of 2 Q. Ifwe could, please, Exhibit P-0201? Sir,
3 communications' office as to what media 3 this isa letter of March 8th, 2007, and
4 coverage they were aware of during that time? 4 before | delveinto it, so now looking back at
5 MR. THOMPSON: 5 it, your memory of it, as clerk at the time,
6 A Wdl- 6 was you certainly would have been aware that
7 COFFEY, Q.C.: 7 there was a media briefing December 11th?
8 Q. During thetime of December 11th, 12th, 13th, 8 MR. THOMPSON:
9 14th, do you know if - 9 A Yes
10 MR. THOMPSON: 10 COFFEY, Q.C.:
11 A. Yeah. Our directive to peopleinvolved in the 11 Q. And-
12 Department would have included the director of |12 MR. THOMPSON:
13 communications and would haveincluded all 13 A. After thefact, morethan likely.
14 material, e-mails, correspondence, media 14 COFFEY, Q.C.:
15 clippings, and | presume that that would have 15 Q. Yes, and you have no memory of being--kind of
16 shown up from that search. If there’'sany 16 getting a heads up that this wasgoing to
17 perceived gap there, we could certainly look 17 occur?
18 again. 18 MR. THOMPSON:
19 COFFEY, Q.C. 19 A. No.
20 Q. Andif you could, in respect of the Department 20 COFFEY, Q.C.
21 of Health, because | gather that you're not 21 Q. Itoccurred, and then your understanding then,
22 certain that it was actually done in your own 22 as the year 2006 ended, was what, in terms of
23 communications branch? 23 the ER/PR issue?
24 MR. THOMPSON: 24 MR. THOMPSON:
25  A. No, because | was one step removed. | wasin 25 A. As | sad earlier, | believel had this
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1 general understanding that a report had been 1 saying "the oncology bonus that we requested
2 made, that it was generally a conclusion to 2 is a minimum supplement to a current
3 the retest process, and I’'m not sureif | knew 3 remuneration package that’s equally deserved
4 whether or not the laboratory was testing for 4 by pathologists asit is deserved by the other
5 ER/PR @gain. 5 groups which are receiving it. 1t will help
6 COFFEY, Q.C.: 6 to stahilize the current pathology group and
7 Q. And how about the class action law suit or law 7 attract new 'blood’ to our program. We are
8 suits? 8 seeking a prompt resolution of these serious
9 MR. THOMPSON: 9 issues by government.”
10 A. | would have had ageneral understanding that 10 It's carboned or copied here to Mr.
11 was still outstanding. 11 Wiseman, the minister, Premier Danny Williams,
12 COFFEY, Q.C.: 12 the Honourable Tom Marshall, Minister of
13 Q. Now intermsof following that, becauseyou've |13 Finance, and Mr. Rob Ritter, the executive
14 indicated that law suits are something of 14 director of the NLMA. Were you aware of the
15 interest to be followed, and where the 15 pathology remuneration process?
16 government or a government agency is a 16 MR. THOMPSON:
17 defendant. Werethere any, to your knowledge, |17 A. No.
18 any arrangements made to follow that, the 18 COFFEY, Q.C.:
19 class action issue? Because that was about to 19 Q. Transpiring or going on in the background?
20 - 20 MR. THOMPSON:
21 MR. THOMPSON: 21 A. No.
22 A. Nodifferently than regular reporting from the 22 COFFEY, Q.C.
23 Department of Health on ER/PR. 23 Q. Okay. A letter such asthisthat iscopied
24 COFFEY, Q.C. 24 to--well, in this context, Premier Williams,
25 Q. Now looking at this, and this isaletter on 25 would that come to your office?
Page 218 Page 220
1 Eastern Health letterhead from the Department 1 MR. THOMPSON:
2 of Laboratory Medicineto Mr. John Abbott in 2 A. No
3 his capacity as deputy minister. It involves 3 COFFEY, Q.C.
4 the recruitment and retention of pathologists. 4 Q. Wherewould that go?
5 MR. THOMPSON: 5 MR. THOMPSON:
6 A. Right. 6 A. Wdll, in general, correspondence to the
7 COFFEY, Q.C.: 7 Premier would not come to the Cabinet
8 Q. Andit'sfrom, if welook at the second page 8 Secretariat. We wouldn’t deal with that.
9 of it, it's from Dr. Nash Denic, who's 9 There was aroutine within the Premier’'s
10 president of the Newfoundland Association of 10 officeitself to route correspondence that
11 Pathologists and he's, at that point, interim 11 required the Premier’s-an answer from the
12 clinical chief of the Laboratory Medicine 12 Premier, sort of out to departments to
13 program at Eastern Health. This, in the main, 13 generate responses or maybe routed to
14 he setsout inthe beginning "asper our 14 individuals within the Premier’s office to
15 recent conversation, I’'m writing you and 15 generate adraft response and | can’t speak in
16 Minister Wiseman to reenforce the issues 16 detail to how that particular routine works,
17 regarding recruitment and retention of 17 but that’s how | understand. Those arethe
18 pathologists in Newfoundland.  We've 18 main outlines of it.
19 communicated this problem over the last three 19 COFFEY, Q.C.:
20 yearsto the Department of Health. A document |20 Q. What about aletter which is sent to actually-
21 generated by the external reviewer retained by 21 -well, two different ministers, Minister of
22 government has also addressed this issuein 22 Hedth and Minister of Finance, and the
23 detail ." 23 Premier?
24 And he goeson at somedetail or with 24 MR. THOMPSON:
25 some detail about it, and he concludes by 25 A. I’'msorry, towho wasit addressedin the
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1 main? 1 of this?

2 COFFEY, QC. 2 MR. THOMPSON:

3 Q. It'saddressed to John Abbott. I’ll show you. 3 A. No.

4 MR. THOMPSON: 4 COFFEY, QC.

5 A. Okay. 5 Q. Andthat’snot part then of therole of the

6 COFFEY, Q.C.: 6 Cabinet Secretariat?

7 Q. ToMr. Abbott. 7 MR. THOMPSON:

8 MR. THOMPSON: 8 A. That'scorrect.

9 A. Right, and sothequestion istill onthe 9 COFFEY, Q.C.:
10 Premier, how it - 10 Q. Sotheperson, from your perspective, asthe
11 COFFEY, Q.C.: 1 then clerk, who in the Premier’ s office would
12 Q. WHll, thePremier, like amatter that is 12 you think would be tasked with dealing with
13 coming in, apparently to three different 13 this, the person in which position?
14 departments, the Premier’s office being one 14 MR. THOMPSON:
15 department, Mr. Wiseman’sand Mr. Marshall’s {15 A, I'm not sure. | mean, there's severa
16 being two other departments, now is there any 16 officials that are responsible for mail--could
17 effort to coordinate the response within 17 be responsible for mail tracking and | doubt
18 government? 18 anyone inthe Premier’s officewould have
19 MR. THOMPSON: 19 participated in drafting a response, but I'm
20 A. Wdl,itonly requiresoneresponse, but it 20 not sure which official.
21 may require, depending upon the nature of the 21 COFFEY, Q.C.
22 issue, that Mr. Abbott, when he prepares a 22 Q. Would it be communications, chief of staff?
23 draft response, to circulate it back to these 23 MR. THOMPSON:
24 other peopleto aert them to the nature of 24  A. Intheline under the chief of staff, | think,
25 the response that he might make. Now in this 25 whether it be the administrative head on the
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1 case, it’s unlikely he would consult with Mr. 1 floor or the special assistant or simply the

2 Ritter, being outside government, but very 2 person who dealswith therouting of mail,

3 likely he would consult with the minister and 3 just to make sure, you know, acheck off is

4 possibly with the Premier and Minister of 4 donethat a response had been sent. 1'd be

5 Finance or their officials before something is 5 purely speculating.

6 signed off. But giventhe--I don't know 6 COFFEY, Q.C.:

7 enough about the nature of this issue to 7 Q. Okay. If wecould, please, Exhibit P-0282?

8 predict any more specifically than that, what 8 Sir, thisjust happensto bean e-mail from

9 would have happened here. 9 Ms. Hennessey to Ms. Fry, Tuesday, May 15th
10 COFFEY, Q.C.. 10 2007 at 2:34 p.m. It'saHouse of Assembly
11 Q. Areyou awarethat in mid May the oncology 11 note on ER/PR and it says "can you please e-
12 stipend was given to pathologists? 12 mail the noteto Ms. Elizabeth Matthews, the
13 MR. THOMPSON: 13 Premier’ s communications director. Janet made
14 A Yes 14 afew editsat 1:25. Thanks, Moira." | only
15 COFFEY, Q.C.: 15 refer to that here because by then, thiswas a
16 Q. Justlooking here at this, on the second page 16 public issue.
17 of the letter, Dr. Denic has written "while 17 MR. THOMPSON:
18 aready in crisis, any further deterioration 18 A, Um-hm.
19 of manpower canresult in consequences that 19 COFFEY, Q.C.:
20 may be beyond repair. Unfortunately the most 20 Q. Intermsof ER/PRiNn May of '07, had you had
21 recent problem in testing of ER/PR of breast 21 any other exposure other than what we've
22 cancer patients and future delivery of sub- 22 aready talked aboutto it that you can
23 specialty pathology serviceto patient care 23 recall?
24 depends on proper resources such as manpower.” |24 MR. THOMPSON:
25 So | gather then that you never became aware 25 A. No.
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1 COFFEY, Q.C.: 1 Assembly. I’'m not sure which order it came
2 Q. What happened thenin May? 2 in, but it quickly becamea major item of
3 MR. THOMPSON: 3 discussion and debate in the House of Assembly
4 A. There was a media report that morning 4 and cals for a public inquiry or
5 identifying an affidavit in front of the court 5 investigation of some sort, and the Cabinet --
6 that contained results on ER/PR testing that 6 the Premier and Cabinet became focused on it
7 showed a higher degree of test error than had 7 and desiring the briefing from the department,
8 previously been known and released by Eastern 8 desiring Eastern Health to do a more public --
9 Health, and that was essentidly the 9 afull public disclosure on thisdata, and
10 disclosure gap that we' ve talked about before. 10 then Cabinet being engaged in the devel opment
11 COFFEY, Q.C.. 11 of terms of reference for a public inquiry.
12 Q. Um. 12 COFFEY, Q.C.
13 MR. THOMPSON: 13 Q. Now, sir, didyou speak, do you recall,
14  A. Soit became public that day. 14 initially with Mr. Wiseman about this?
15 COFFEY, Q.C.: 15 MR. THOMPSON:
16 Q. Andwhere were you when you first heard it? 16 A l--
17 MR. THOMPSON: 17 COFFEY, Q.C.
18 A. I think | was dressing in the morning. 18 Q. | shouldn’t say initiadly, but did you speak
19 COFFEY, Q.C.: 19 with Mr. Wiseman about it?
20 Q. Dressing. Just listening to theradio and 20 MR. THOMPSON:
21 thereit was. 21 A. | don'trecall speaking to Mr. Wiseman about
22 MR. THOMPSON: 22 it. In those first few days?
23 A. That'sright. 23 COFFEY, Q.C.:
24 COFFEY, Q.C: 24 Q. Yes.
25 Q. What then happened? | mean, you gotowork. |25 MR. THOMPSON:
Page 226 Page 228
1 What happens then? 1 A. | don'trecall doing that.
2 MR. THOMPSON: 2 COFFEY, Q.C:
3 A Wadll, I can't recall exactly how it unfolded 3 Q. And meeting with him and him being upset?
4 during the day, but | dorecall a sense of 4 MR. THOMPSON:
5 thisisareally important issue that we need 5 A. Mehaving a meeting with him?
6 -- we, being Cabinet Secretariat, the 6 COFFEY,Q.C.
7 Premier’s Office, in particular, need to know 7 Q. Yes
8 more about and quickly becauseit was -- 8 MR. THOMPSON:
9 whenever thereis a gap between what the 9 A. |l don'trecal that.
10 public knows and expects to know, or if there 10 COFFEY, Q.C.:
11 isa -- itcan giverise to anissue of 11 Q. Okay, and perhaps when 1 think about it,
12 confidence and some sense of betrayal, and 12 there' s another individual who will be along
13 even though it might have been too early to 13 and who will testify asto that. So your
14 concludethat at that moment, one needed to 14 chief dealings or your dedlings in the
15 know more about it rapidly to ensurethat -- 15 beginning were with whom on thisissue?
16 to bring about coherence and clarity on the 16 MR. THOMPSON:
17 issue. 17 A. Wdl, the firstthing | can recall that
18 COFFEY, Q.C.: 18 involved Cabinet Secretariat and mewas to
19 Q. What happened then? 19 ensure that we had a Cabinet presentation made
20 MR. THOMPSON: 20 from the Department of Health, and then --
21 A. Wél, I'm not sure what else happened that 21 COFFEY, Q.C.
22 day, but 1 know that in the days that 22 Q. Whorequested that? Whoseidea wasit to
23 followed, there was a Cabinet briefing 23 request that?
24 requested from the department, followed by, of 24 MR. THOMPSON:
25 course, much dialogue in the House of 25 A. | thinkit may well have been the Premier’s
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1 and | think it was communicated to me by Brian 1 Q. Andwhat wasit that caused this view that --
2 Crawley, and so -- but therequest for the 2 or stirred thisview or concern which you've
3 briefing may well have gone directly from the 3 described asalack of confidence? What was
4 Premier’s Office to the Department of Health, 4 it?
5 but it was made known to us. So we would have | 5 MR. THOMPSON:
6 started to coordinate with the Department of 6 A. Atitscore--
7 Health to pull that briefing in, and what | 7 COFFEY, Q.C.:
8 mean by that isthat oneof ourroles in 8 Q Yes
9 gearing up for a Cabinet meeting isto liaise 9 MR. THOMPSON:
10 fairly frequently with a department that is 10 A. Wasthe gap between the statistical gap, the
11 making a presentation to ensure that the draft 11 reporting gap between what was known in the
12 isin good quality, we have achance to look 12 public domain, 117 people impacted, and the
13 at it ideally before it goes into the Cabinet 13 report by cBC on May 15th that over 300 people
14 room, I’'m not sure whether we did have that 14 had had testing errors. It seemed like a
15 opportunity with that briefing day, and to lay 15 really important piece of information that the
16 the basis for productive briefings. So that 16 public should have known about at an earlier
17 would have been where our energy would have |17 point intimeif it had been available, and it
18 been focused. Whether or not a briefing note 18 appeared that it was available and it wasn't
19 accompanied all of this prior to the Cabinet 19 out in the public. So there’ sa big gap here.
20 meeting, | can't recall. 20 So that creates an emerging confidence issue
21 COFFEY, Q.C. 21 that the government had to answer -- to find
22 Q. Andso yourrole, | takeit, as Clerk, you 22 out more about, and to determine really was
23 would have understood would beto makesure |23 there an issue of confidence, anissue of
24 that whenever that Cabinet briefing was to 24 concern buried within that. | don’t think any
25 occur, it actually occurred, | gather, on 25 conclusions had been reached at that early
Page 230 Page 232
1 Thursday, May 17th, that there was material 1 point intime, but the questions were being
2 available for someoneor both that in a 2 posed.
3 coherent fashion could brief the Cabinet? 3 COFFEY, Q.C.:
4 MR. THOMPSON: 4 Q. So | take it that you would have made
5 A. Correct. 5 inquiries yourself such as, for example, to go
6 COFFEY, Q.C.: 6 and see what briefing notes you had?
7 Q. And brief the Cabinet asto what? 7 MR. THOMPSON:
8 MR. THOMPSON: 8 . I’'mnot sure if we searched then or waited to
9 A. A complete overview of the development of the 9 see the Cabinet briefing, but we did conduct a
10 ER/PRtesting problems and what government 10 search in and around that time.
11 knew and when during this processto focusin 11 COFFEY, Q.C..
12 on why there wasthispublic concernright now (12 Q. And it wouldn't have been difficult to track
13 that data had been released -- that the media 13 them down because there were only two of them?
14 story on cBC had identified datathat wasn't 14 MR. THOMPSON:
15 previously released to the public and wasn't 15 A, Uh-hm.
16 known or well known within government. Soto |16 COFFEY, Q.C.:
17 get to the heart of all those issues so that 17 Q. Andthe August 18th, 2006, one had, | takeit,
18 the Cabinet, as awhole, could have aclear 18 generally the 317 figure in it?
19 understanding. Already in those early days 19 MR. THOMPSON:
20 there was a sense of a lack of confidencein 20 A. Yeah,my --
21 the communications that had occurred 21 COFFEY, Q.C.
22 previously. We needed to get a clear 22 Q. Not exactly, but close thereto.
23 understanding on how that emerging lack of 23 MR. THOMPSON:
24 confidence had taken place. 24 A. My recallectionis that thefirst time |
25 COFFEY, Q.C.: 25 looked at that notewas after the Cabinet
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1 briefing because | can recall learning about 1 make recommendations on treatment. February,
2 that sequence from the briefing and then going 2 2006, final test results received from Mount
3 back and seeking the note to see whether we 3 Sinai for retested patients. February, 2007,
4 had it in our system. 4 testing resumed at Health Sciences Centre.
5 COFFEY, Q.C.: 5 Then under background, total cases reviewed,
6 Q. Sothe--if wecould bring up, please -- you 6 2,706. Negative casessentto Mount Sinal,
7 would have sat through the Cabinet briefing on 7 939. 763 live, 176 deceased. Test results
8 May 17th? 8 changed for 317 of 763, and treatment changed
9 MR. THOMPSON: 9 for 117 of the 317 patients retested. No
10 A. Uh-hm. 10 treatment change for 200. All patients
11 COFFEY,Q.C:: 11 notified of test results. 103 of 176 deceased
12 Q. Mr. Abbott would have actually done the 12 test results retested, results provided on
13 briefing? 13 request. Then, sir, it goes on about in the
14 MR. THOMPSON: 14 next slide -- there’ s a series of dideswith
15 A. Yes 15 the heading, "What the department knew and
16 COFFEY, QC:: 16 when". So the purpose then of ascertaining
17 Q. Therewould have been a dide show projected 17 what the department knew and when was what?
18 onto a screen? 18 MR. THOMPSON:
19 MR. THOMPSON: 19 A, Wdl, it'saquestion that the department had
20 A. Yes. 20 prepared to brief the Cabinet because already
21 COFFEY,Q.C: 21 the question -- one of the obvious questions
22 Q. If we could, please, Exhibit 0827. If you 22 was if there wasa disclosure gapto the
23 could just look at this. It's, of course, 23 public, was the department already possessed
24 title "Briefing for Cabinet". Outlining the 24 of that information prior to when this
25 background, what the department knew and when, 25 disclosure gap opened up.
Page 234 Page 236
1 public communications issues and quality 1 COFFEY, QC.
2 assurance. | takeit that there would have 2 Q. Now when we look through that, there' sjust a
3 been some kind of "voice over" asit were by 3 series of dates; July 20th, July 21st, July
4 Mr. Abbott? 4 25th, and it’sasuccinct summary of whether
5 MR. THOMPSON: 5 it's a briefing note or a meeting or somebody
6 A. Right. 6 being briefed. August 5th, September 1st,
7 COFFEY, Q.C. 7 2005, September 5th, 2005, October 28th, 2005,
8 Q. Inreationto this. 8 and | note that neither the October 3rd nor
9 MR. THOMPSON: 9 the October 5th briefing notes are referenced
10 A. Hewasstanding intheroominfront of the 10 there. Now it's October 3rd, 2005, briefing
11 screen and providing comments. 11 note for the Minister. The one to the Cabinet
12 COFFEY, Q.C.: 12 Secretariat is not there. November 7th, 2005;
13 Q. Commentary, and under -- outlining, thisis 13 December 5th, 2005; February 23rd, 2006; April
14 background, but it’s ER/PR testing, how was 14 27th, 2006; May 18th, 2006; August 18th, 2006;
15 the problem discovered, internal review 15 October 24th, 2006; November 23rd, 2006;
16 completed, decision made to retest all 16 November 27th, 2006; and December 12th, 2006,
17 negative ER/PR results from May *97 to August, 17 and finally March 9th, 2007; April 19th, 2007;
18 2005. The next deck or slideisJuly, 2005, 18 May 15th, 2007; May 15th, 2007; May 16th,
19 ER/PR testing, Health Sciences Centre, August, 19 2007. Now, sir, we look then under public
20 2005, tests sent to Mount Sinai, Toronto, for 20 communications issues, which is the heading of
21 retesting newly diagnosed cases. September, 21 the next dide. In terms of the December ' 06
22 2005, external review is conducted. The 22 briefing, the third bullet says, "Media
23 background continues, October, 2005, first 23 technical briefing provided in December, 2006.
24 results received from Mount Sinai, tumor board 24 Numbers provided; 939 tests sent for
25 established to review individual cases and 25 retesting; 117 individuals had treatment
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1 changes’, and then the fourth bullet says, 1 department didn’t realize, didn't under --
2 "Further details unveiled in court affidavit". 2 didn’t know at the time that those had not
3 First bullet is, "Current media focus on 3 been released, had not picked up the fact that
4 confidence, personal cases, and perceived 4 they were not released, so had carried on
5 "cover up" on error rate”. Now, sir, and Il 5 unaware that that was the case.
6 just --to give you acertain degree of 6 COFFEY, Q.C.:
7 comfort here, I'll goon to page -- public 7 Q. Doyourecal if Mr. Abbott was asked during
8 communications issues, page 14, and it's 8 that Cabinet briefing, or even afterward, how
9 quality assurance, "Eastern Hedth has 9 it was possible that the department was not so
10 implemented a number of quality control 10 aware?
11 measures’, and the next, steps in question; 11 MR. THOMPSON:
12 commentsis thelast page. Now, sir, what 12 A. ldon'trecal if he was asked that question
13 we've just gone through, is there any 13 exactly. In other words, was there a probing
14 referenceinit at al to what Eastern Health 14 and a -- there was certainly tough questions,
15 chose not to say in December of '06 in what we |15 you know, about we needing to find out more
16 just looked at? 16 how this could have happened, was there any
17 MR. THOMPSON: 17 deliberate effort to conceal this, so that
18 A. Canyou just go back? 18 needed some more investigation, but there was
19 COFFEY, Q.C.: 19 no -- | don’t recall the"Q" and the "A" on
20 Q. Yes, you can go right ahead, go back. 20 that item at that time.
21 MR. THOMPSON: 21 COFFEY,Q.C.
22 A. I'mlooking for the reference here to the 939 22 Q. Doyou think it was a-- consider that perhaps
23 and the 117. 23 it would be a pertinent question?
24 COFFEY,Q.C.. 24 MR. THOMPSON:
25 Q. Yes. | think you'll find it right therein 25 A. Yes, absolutely, andit may well have been
Page 238 Page 240
1 the middle of page 13. 1 asked.
2 MR. THOMPSON: 2 COFFEY, QC.
3 A. Andthey just note here that there are further 3 Q And ifit was, youwere told what? You
4 detailsunveiled in the court affidavit, but 4 understood, | take it, he was telling you, he
5 there' s no reference specifically in this page 5 was conveying to the Cabinet that "he", the
6 asto what those details are. 6 department was not aware up until May --
7 COFFEY, QC. 7 MR. THOMPSON:
8 Q. Doyouknow if the Cabinet was told? 8 A. Right.
9 MR. THOMPSON: 9 COFFEY, QC.
10 A. Wdl, my sense-- | can’t recall exactly now, 10 Q. That certain numbers had not been used.
11 but my sense is that the Cabinet was told that 11 MR. THOMPSON:
12 there were details, extranumbers. They were 12 A. That wasthe genera gist of what he told the
13 in the media that morning -- or by that 13 Cabinet that day.
14 morning, and although they weren't referenced 14 COFFEY, Q.C.:
15 here, it was known that there were extra 15 Q. And yet the media, you were certainly aware by
16 numbers available. 16 May 17th that media were clear in their
17 COFFEY, Q.C.: 17 reporting in mid May that certain numbers had
18 Q. Wasitexplained to the Cabinet why, or the 18 not been given out?
19 rationale for not really seethe numbersin 19 MR. THOMPSON:
20 December of 067 20 A. Uh-hm.
21 MR. THOMPSON: 21 COFFEY,Q.C.
22 A. lcan'trecal al thekindsof thingsthat 22 Q. Andyoudon'trecall if anyone actually asked
23 John Abbott would have explained, but I'm sure |23 him, "Why didn't you know that, Mr. Abbott,
24 hewould have been asked why that was the 24 you are the Deputy Minister"?
25 case, and my general recollection isthat the 25 MR. THOMPSON:
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1 A. Sure sure. I'mnot sureif they asked him 1 COFFEY, Q.C.:
2 why didn't you know that. | think it would 2 Q. |l takeit that wasthe consensus around the
3 have been clear that the affidavit had emerged 3 table, asit were?
4 in between thistime, it emerged without the 4 MR. THOMPSON:
5 department having knowledge that it did, and 5 A. Yes
6 that the department was unaware that this -- 6 COFFEY, Q.C.:
7 at the time when someone crossed these 7 Q. And what wasit anticipated that Eastern
8 documents together, the December document and | 8 Health was now going to do other than hold the
9 the court document, that the gap would be 9 technical briefing, for what purpose?
10 obvious. | mean, that kind of information 10 MR. THOMPSON:
11 came to the table during the Cabinet meeting, 11 A. Tocdlarify the very samekinds of questions
12 and my sense of it isthat it was -- that the 12 that the Cabinet was discussing, which wasto
13 explanation that day didn't go beyond an 13 reveal to the public the full range of data
14 acknowledgement that the department wasn’t 14 that should have been released in December and
15 aware of the existence of the affidavit, the 15 to provide an explanation asto why it wasn't
16 datainit, and the unfortunate -- and that 16 released at that time. Those would have been
17 being an unfortunate circumstance. | don't 17 the kind of core issues that they should have
18 recall there being a more detailed explanation 18 covered.
19 of how or why that circumstance would have 19 COFFEY, Q.C.:
20 come about. 20 Q. Intermsof the data itself, presumably that
21 COFFEY, Q.C. 21 was there out in the affidavit.
22 Q. Was it that they didn't know about the 22 MR. THOMPSON:
23 affidavit or they didn't know about its 23 A. Waell, fair enough, but it's still incumbent
24 contents, or don’t recall? 24 upon Eastern Health as the holder of the data,
25 MR. THOMPSON: 25 and who knows, there could be more context, in
Page 242 Page 244
1 A. Yeah, | don't recal that detail. 1 fact, more data, more meaningful conclusions
2 COFFEY, Q.C.: 2 that could be shared and all of that needed to
3 Q. Becausethereare briefing notesthat -- in 3 get out into the public as soon as possible.
4 fact, that December 12th note refers to the 4 COFFEY, Q.C.:
5 affidavit. 5 Q. |takeit if thedatawasaready out there
6 MR. THOMPSON: 6 and cBC wasreporting it, it was -- Mr. Tilley
7 A. Right, right, right. Sol don't know the 7 was supposed to explain to the media why he
8 answer to that. 8 hadn’t released it in December?
9 COFFEY, Q.C. 9 MR. THOMPSON:
10 Q. Ifwecould, please, P-0241. 10 A. Yes
11 THE COMMISSIONER: 11 COFFEY, QC.
12 Q. Whenyou canfind aconvenient spot, we'll 12 Q. It'smorethe why as opposed to the what?
13 take the afternoon break, Mr. Coffey. 13 MR. THOMPSON:
14 COFFEY, Q.C.: 14 A. WH, there could be additional what aswell.
15 Q. Yes. Now thisisaCabinet directive dated 15 COFFEY, Q.C.:
16 May 17th, 2005, signed by Ms. Barnes, 16 Q. Now during the -- you would have been aware
17 "Presentation on  estrogen/progesterone 17 that Mr. Tilley was available during that
18 receptors ER/PR testing was received from the 18 Cabinet briefing?
19 Deputy Minister, Department of Health and 19 MR. THOMPSON:
20 Community Services. Direction wasprovidedto |20 A. Yes, | -- later in the morning | encountered
21 the Minister to direct Eastern Health to 21 him outside the Cabinet meeting.
22 provide atechnical briefing to media and 22 COFFEY, Q.C.
23 other interested parties on this matter”. 23 Q. Had anyoneat the Cabinet briefing asked,
24 MR. THOMPSON: 24 well, whereis Mr. Tilley?
25 A. Uh-hm, yeah. 25 MR. THOMPSON:
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1 A. ldon't recal them asking. I'mnot even 1 that’s an unusua circumstance.
2 aware if they knew that he wasout there 2 COFFEY, Q.C.:
3 because | understand that he was there 3 Q. Hewas perhaps sceptical?
4 potentially to be available to address a 4 MR. THOMPSON:
5 different Cabinet submission that was on the 5 A. Yes
6 agendathat day. 6 COFFEY, Q.C.:
7 COFFEY, Q.C.: 7 Q. Atthetime, because that briefing note has, |
8 Q. Now the May 18th, 2006 briefing note, whether 8 won't say all the numbers, but pretty closeto
9 or not Mr. Osbornehad seenit apparently 9 al the numbersthat were contained in the
10 arose as an issue that day? 10 November 23rd ' 06 briefing note. Asit turns
11 MR. THOMPSON: 11 out, not only did the government have -- did
12 A. Which? 12 the department have all the numbers or most of
13 COFFEY, Q.C.: 13 the numbers, significant numbers, by mid
14 Q. August 18th, 2006 briefing note. 14 August, 2006, but so did the Cabinet
15 MR. THOMPSON: 15 Secretariat?
16 A. Yes 16 MR. THOMPSON:
17 COFFEY, Q.C.: 17  A. Yes
18 Q. Thesecond Cabinet Secretariat briefing note, 18 COFFEY, Q.C.:
19 or Executive Council briefing note. Do you 19 Q. Soif youdidn't know that during the Cabinet
20 recall that coming up? 20 briefing, you certainly learned it shortly
21 MR. THOMPSON: 21 thereafter?
22 A Yes 22 MR. THOMPSON:
23 COFFEY, Q.C: 23 A. Yes
24 Q. What happened? 24 COFFEY, Q.C.:
25 MR. THOMPSON: 25 Q. What, if anything, did that cause you to
Page 246 Page 248
1 A. Wdll, Mr. Abbott, in his accounting of all of 1 question in terms of how that could have --
2 the notes that had been prepared over the 2 did you question yourself as to how that could
3 past, mentioned that note. | recall Mr. 3 have happened?
4 Osborne expressing surprise that such a note 4 MR. THOMPSON:
5 existed because he didn’t have it in hisown 5 A. No,| didn't question myself in quite that
6 records. | think hehad reviewed his own 6 sense. When | learned of the note, | went
7 records to find out what it isthat he knew, 7 back to confirm whether or not we had it. We
8 and he expressed that disbelief at the Cabinet 8 did haveit. | examined the noteand saw a
9 table, so there was a difference of opinion -- 9 circulation list on it, and quickly drew an
10 not a difference of opinion, but that kind of 10 assumption that it was a note being for
11 exchange, "it exists, I'm surprised it exists, 11 information only perhaps was seen to be as not
12 I’ve never seen that before”. 12 requiring action, but set aside, and,
13 COFFEY, Q.C.: 13 therefore, it didn't -- it didn't create a
14 Q. Okay. Did Mr. Williams participate in that 14 wave within Cabinet Secretariat at that time.
15 exchange? 15 So | wasableto put it in context asto why
16 MR. THOMPSON: 16 it didn’t get actioned at that time, although
17 A. Therewas adiscussion between Mr. Williams |17 | was certainly -- had wished that | kept a
18 and Mr. Osborne. | don’t know if it wasat 18 more present memory of it becauseit would
19 that moment around thetable or just asthe 19 have been -- enabled me to brief the Premier
20 meeting was concluding when there was an 20 more fully even beforethe Cabinet briefing
21 expression from the Premier that it was an 21 about things that we knew, not just within
22 unusual situation that a Minister would not be 22 Cabinet Secretariat, but in the Premier's
23 aware of aCabinet -- of abriefing note that 23 Office aswell, but that wasn't the case. It
24 emerged from his own department, and so the 24 was a notethat whileread by anumber of
25 sense of it was, how can that be explained, 25 people had sort of quickly submerged as a note
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1 of interest when it came through in August. 1 MR. THOMPSON:
2 COFFEY, Q.C.: 2 A. Wdl, | didn’t use those words.
3 Q. Was thereany discussion when this matter 3 COFFEY, Q.C.:
4 arose about whether or not Mr. Osborne had 4 Q. No, well, you described the Cabinet
5 seen a briefing of August 18th between him and 5 Secretariat as performing equivalent role for
6 Mr. Abbott? 6 the Premier asthe support staff would for a
7 MR. THOMPSON: 7 minister in the department.
8 A. Sorry? 8 MR. THOMPSON:
9 COFFEY, Q.C.: 9 A. Right.
10 Q. Wasthereany discussionin the Cabinet room 10 COFFEY, Q.C.:
11 between Mr. Abbott and Mr. Osborne about that |11 Q. That’sthe way you phrased it.
12 briefing note? 12 MR. THOMPSON:
13 MR. THOMPSON: 13 A. Uh-hm.
14 A. ldon't recall any discussionthen between 14 COFFEY, Q.C.:
15 them. 15 Q. Andasyou are the head person in the Cabinet
16 COFFEY, Q.C.: 16 Secretariat, that would be the kind of
17 Q. I'msorry. 17 equivalent to a deputy minister’s position?
18 MR. THOMPSON: 18 MR. THOMPSON:
19 A. Hearing. 19 A. Insomerespects, yes.
20 COFFEY, Q.C: 20 COFFEY, Q.C:
21 Q. |takeit, hearing or seeing? 21 Q. Sointhat regard in terms of yourself and Mr.
22 MR. THOMPSON: 22 Reid and the deputy minister sort of role for
23 A. No, hearing or seeing. 23 the Premier, how did that work?
24 COFFEY, Q.C: 24 MR. THOMPSON:
25 Q. If we could take the break, please, 25 A. Waell, inhis role as Deputy Minister to the
Page 250 Page 252
1 Commissioner. Thank you. 1 Premier being within Executive Council, he was
2 THE COMMISSIONER: 2 an important advisor to the Premier on a
3 Q. Fifteen minutes. 3 variety of different policy fronts. He didn’t
4 (RECESS) 4 have an operational role or a secretariat that
5 (NO AUDIO FEED) 5 worked with him permanently, but he did take
6 MR. THOMPSON: 6 on projects which from time to time would have
7 A. Weéll, some of the people that are -- well, for 7 staff associated with them. So, for example,
8 the people that are listed on the circulation 8 the priority of the governmentin thefirst
9 list, so it's Premier’'s Office, Cabinet 9 couple of yearswas program renewal and in
10 Secretariat, and I'mnot sure if there's 10 that capacity and working as Deputy Minister
11 anybody on that list in the broader Executive 11 for the Premier, he headed up an office that
12 Council, Ross Reid perhapsif he's still on 12 reviewed programs from every department and
13 it. 13 agency and cost reduction opportunities, and
14 COFFEY, Q.C.. 14 then presented reports to the Cabinet on where
15 Q. Hisnameis listed at least on one of them. 15 some efficienciesmay exist, so -- and some
16 Now on that point -- thank you for reminding 16 new initiatives aswell. So that’s an example
17 me of Mr. Reid because | had meant to ask you, 17 of the kind of role that he undertook for the
18 Mr. Reid was at one point the Deputy Minister 18 Premier.
19 to the Premier? 19 COFFEY, Q.C.:
20 MR. THOMPSON: 20 Q. Butin termsof the administrative sort of
21 A. Right. 21 duties performed by a Deputy Minister, | take
22 COFFEY, Q.C. 22 it that was your --
23 Q. Andthough you describe yourself as -- one of 23 MR. THOMPSON:
24 your job rolesas clerk as performing that 24 A. Within Executive Council, that’ s right.
25 function. 25 COFFEY, Q.C.:
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1 Q. Sure, that was your role. If we could, 1 A. Not specifically. Of course, | have a pretty
2 Commissioner, have entered Exhibit P-0947, 2 acute awareness of what the expectations are,
3 please. 3 but perhaps not through a job description.
4 THE COMMISSIONER: 4 COFFEY, Q.C.
5 Q. Yes, P-0947 entered. 5 Q. Now sir, for other positionsin government, is
6 EXHIBIT P-0947 MARKED AND ENTERED 6 it your experiencethat there aresuch job
7 COFFEY, Q.C.: 7 descriptions?
8 Q. Wouldyou openthat, please, Registrar, when 8 MR. THOMPSON:
9 you'reready. Thank you. Thisisaposition 9 A. Every position should have a position
10 description for a deputy minister, and it was 10 description.
1 provided to the Commissioner, | believe 11 COFFEY, Q.C.:
12 earlier today, as aresult of arequest to Mr. 12 Q. Andamongst other things, that would describe
13 Pritchard that we be provided with a job 13 their duties and responsibilities?
14 description, as it were, a position 14 MR. THOMPSON:
15 description for a Deputy Minister of Health. 15 A. Correct, and it servesas abasis, not only to
16 MR. THOMPSON: 16 guide the expectations of the position, but
17 A. Uh-hm. 17 aso it guides the compensation process.
18 COFFEY, Q.C.: 18 COFFEY, Q.C.:
19 Q. Andthisparticular one, | gather, although | 19 Q. Now sir, during the Cabinet briefing of May
20 haven’t reproduced it here, | understand that 20 17thand afterward, what then--perhaps I'll
21 the accompanying e-mail that came with this 21 just goon, leave that and go on. What
22 indicates that thisis the most recent one, at 22 happened after the Cabinet briefing, from your
23 least they could find immediately, and thisis 23 perspective?
24 dated May 24th, 1995. It's for the then 24 MR. THOMPSON:
25 Deputy Minister, Dr. Robert Williams, the 25  A. After the Cabinet briefing, therewas a--I
Page 254 Page 256
1 department is Health, the division is 1 think it was the next day that Eastern Health
2 Executive, and you, of course, in 2001 to 2003 2 provided the public media briefing.
3 were Deputy Minister of Health. Was there 3 Subsequent to that, there was abriefing for
4 ever aposition description or job description 4 members of the House of Assembly. There was
5 for you? 5 dtill alot of questioning that occurred in
6 MR. THOMPSON: 6 the House of Assembly each day, and there was
7 A. Wdll, there wasn't an updated position 7 an exercise that started, and | forget on
8 description that | prepared. 1'm not sure 8 which day it started, but an internal exercise
9 whether | would have been provided with this 9 to develop options for areview or options for
10 particular one at the time, and if | was, it 10 some kind of review process that would occur
11 perhaps would have been noteworthy then about |11 on the whole experience with the ER/PR
12 the large organizational changes that had 12 testing.
13 occurred in between 1995 and 2001, in 13 COFFEY, Q.C.:
14 particular with the addition of Community 14 Q. | takeit that you were involvedin that
15 Health Services to the department. So if this 15 exercise?
16 isthelast onethat exists, it may well be 16 MR. THOMPSON:
17 thelast one--or that you've been able to 17  A. Yes, | was.
18 find, it may well be thelast one that was 18 COFFEY, Q.C.:
19 actually updated. 19 Q. Andwasityourideaor did somebody ask you
20 COFFEY, Q.C: 20 to -
21 Q. Soyou having been deputy minister for just 21 MR. THOMPSON:
22 under three years, you never actually had a 22 . It wasn't my ideato begin a process, but--so
23 job description describing your job, first nor 23 someone would have asked me, likely the
24 last, | takeit? 24 Premier, but | took on a chief coordinating
25 MR. THOMPSON: 25 role in developing an options paper.
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1 COFFEY, Q.C. 1 at the time, and so lots of public commentary,
2 Q. Doyou recall the Premier asking you to do 2 in a sense of major public issue.
3 this? 3 Internally--sorry, your question was
4 MR. THOMPSON: 4 what, just smply what | recall about the
5 A. Not specificaly. 5 reaction to it?
6 COFFEY, Q.C. 6 COFFEY, Q.C.
7 Q. If wecould, Exhibit P-0833, please? 7 Q. Wadl, your impression of it, your
8 MR. THOMPSON: 8 understanding of--well, he apologized and you
9 A. Now thisisan e-mail of--well, it'sacouple 9 look at atranscript or listentoit asto
10 of e-mails, but one of them is May 18tP007 10 what he said about it, but was it--from your
11 at 9:51 am. It'sfrom Ms. Hennessey to John 11 perspective, was this satisfactory? Was there
12 Abbott and she says "l have reviewed the 12 anything further to be done?
13 information provided by RT, which is 13 MR. THOMPSON:
14 presumably is Robert Thompson, "in an e-mail 14 A. Wdll, that was on the 17th, | think?
15 earlier today about options and questions for 15 COFFEY, Q.C.:
16 the review. The options appear to be fine," 16 Q. Itwasonthe 18th.
17 and then goesonto talk about it there, and 17 MR. THOMPSON:
18 the pros and cons, from her perspective, and 18 A. On the 18th, okay. Well, you know,
19 then at the top of the page there, at 10: 45 19 coincidental with that happening, there seemed
20 am., she says "Robert, attached is my e-mail 20 to bea decision already formulating that a
21 to John Abbott," JA, "and the brainstorming 21 review process had to occur and | don’t recall
22 done yesterday afternoon about a possible 22 whether the review decision came about after
23 question for review. My last e-mail may not 23 the apology and the news conference or before.
24 have had the brainstorming ideas attached." 24 My recollection is it's more or less
25 Signed Moira. 25 simultaneous these things are occurring. So
Page 258 Page 260
1 Andif | could, just look at page three 1 if what you're asking iswhether, you know,
2 of this, these ER/PR questions. Was thisa 2 the--whether there was an effort to see if
3 series of questions prepared, in the main, by 3 that was going to be enough, the apology was
4 yourself? 4 going to be enough to satisfy the public mood
5 MR. THOMPSON: 5 and then, if not, then we'll move on to some
6 A. | remember the questions at afurther stage of 6 broader sense of review. | didn't seeit as
7 evolution than these, but these may well have 7 an "if then" kind of exercise.
8 been my first draft. 8 COFFEY, Q.C.:
9 COFFEY, Q.C: 9 Q. Okay, andif welook at, please, Exhibit P-
10 Q. Now sir, what do you recall about the overall 10 0830? Now thisisan e-mail from yourself to
11 reaction, at least from your perspective, to 11 Mr. Abbott, Ms. Barnes, Don Burrage, who |
12 the May 18th briefing, mediabriefing that 12 takeit was, at thetime, Associate Deputy
13 Eastern Health conducted? 13 Minister of Justice?
14 MR. THOMPSON: 14 MR. THOMPSON:
15 A. Thereaction publicly or internally? 15 A. Right.
16 COFFEY, Q.C. 16 COFFEY, Q.C::
17 Q. Both, 17 Q. And MoiraHennessey, May 18th 2007, 12:09
18 MR. THOMPSON: 18 am., whichis just past midnight, and this
19 A. Sowell, publicly, therewas, | guess, alot 19 is--it says "please provide feedback AsAPon
20 of attention centred around the apology by 20 these revised options and questions. The
21 George Tilley for--apology that related to the 21 questions are very hard-hitting and need to be
22 communicationsissue and the admission that 22 shaped somewhat, but we need to make it
23 more information should have been made at that |23 clear"--I'm sorry, "but we need to get it
24 time. | think it fed some degree of public 24 clear what we want a review totell us."
25 anxiety about why that had not been disclosed 25 Signed Robert, as clerk.
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1 So in fact thisone, this particular e- 1 A Wdl, first of dl, we weregiven a-l was
2 mail, | should have asked you abouit it before 2 given an open blank page asto write questions
3 the one | just referred you to, is the one 3 on, to canvas what--the different ways to pose
4 presumably you sent to Ms. Hennessey? 4 questions. So we developed them as broadly as
5 MR. THOMPSON: 5 we could initially and we wanted to capture
6 A. Right. 6 what seemed to be the major issues, and one of
7 COFFEY, Q.C.: 7 the major issues would clearly be, did--to the
8 Q. Andthedecision, at least asoutlined here, 8 extent that a problem did occur, did exist,
9 interms of reviewing options and questions 9 what impact did that have on the health, the
10 that might be asked, was already in motion the 10 direct health and quality of life of the group
11 night before Mr. Tilley held his press 11 of patients involved and on any individuals
12 conference. 12 involved, and we grouped these two together as
13 MR. THOMPSON: 13 clinical, call them clinical questions, and
14 A, Okay. 14 which would require a certain kind of
15 COFFEY, Q.C.: 15 expertise, medical, scientific expertise,
16 Q. Now dir, in-—-and | appreciate, I'm not 16 statistical, and would probably be based on
17 proposing at al to, you know, look behind the 17 some kind of estimating procedure or
18 actual Terms of Reference, but | takeit the 18 probahilistic analysis and leaning on other
19 pros and cons were weighed of different 19 studies that had found results pertaining to
20 approaches? 20 ER/PR testing, but also tothe health of
21 MR. THOMPSON: 21 breast cancer patients and how they react to
22 A. Right. 22 Tamoxifen and other adjuvant therapies.
23 COFFEY, Q.C. 23 So thiswas afairly complex question and
24 Q. And what types of questions might be put. In 24 the decision making process ultimately was
25 developing the questions, it’s apparent--and 25 that it didn't want to get the Inquiry into
Page 262 Page 264
1 I’'mnot going to takeyou through all the 1 that clinical pursuit of that nature, but
2 material, I'm going to suggest to you, it's 2 rather have the Inquiry focus onissues of
3 apparent that some of the questions originally 3 communications and did officials respond
4 posed, but then decided not to become a part 4 appropriately, the nature and extent of the
5 of the Terms of Reference referred to or might 5 problem that was indicated, and whether or not
6 arguably refer tothe idea of trying to 6 testing at the current time is best practice
7 ascertain whether any individual patient’s 7 and meets the needs of the population now. So
8 health was affected by the ER/PR issue. 8 those emerged among, you know, the decision
9 MR. THOMPSON: 9 makers as the extent that they wanted the
10 A. Right. 10 Inquiry to take on.
11 COFFEY, Q.C. 11 COFFEY, Q.C.
12 Q. Yourecall that that did come up at one point. 12 Q. Andif we could, please, if we could look at
13 MR. THOMPSON: 13 Exhibit P-0865? Now sir, and | appreciate
14 A, Um-hm. 14 thiswas for you, | expect, early days, okay,
15 COFFEY, Q.C.: 15 but thisis an e-mail, at the top of the page-
16 Q. And there was a decision made not to - 16 -there's aseries of e-mailshere between
17 MR. THOMPSON: 17 yourself and Mr. Abbott and/or Ms. Hennessey,
18 A. Right. 18 but in particular, the one at the top of the
19 COFFEY, Q.C.: 19 page here, at 2:40 p.m., it' sto Mr. Abbott
20 Q. - pursuethat. Why wasthat? 20 and Ms. Hennessey and you’ ve written "yes, you
21 MR. THOMPSON: 21 could get names of these people from George,
22 A Wdl - 22 but don'task him generally who he would
23 COFFEY, Q.C. 23 suggest for thereview. As for the other
24 Q. Not to pursue that aspect. 24 info, | have read the materials available to
25 MR. THOMPSON: 25 me more closely and I'm a little better
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1 informed. There seemsto be astandard of 75 1 COFFEY, Q.C.:
2 percent positive as revealed by the literature 2 Q. Okay. How about afterward?
3 and our results were ranging from 62 percent 3 MR. THOMPSON:
4 to 83 percent between 2000to 2004. This 4 A Wdl, after--well, you mean in the immediate
5 till leaves many questions. Example: was the 5 day?
6 75 percent standard based on the same testing 6 COFFEY, Q.C.:
7 system as ours?' and you goon. "Asfor the 7 Q. Orup until the affidavits--not, I’'m sorry,
8 specific reasons why the errors occurred, the 8 the affidavits, up until the external review
9 best explanation is in Heather Predham’s 9 isactualy -
10 affidavit, but even there, it simply provides 10 MR. THOMPSON:
11 a menu of possibilities, not a precise 11  A. Cameinto my hands.
12 conclusion. As| think about this more, the 12 COFFEY, Q.C.:
13 question for Cabinet on the clinical part of 13 Q. - cameinto your hands.
14 the review is whether it wants this conducted 14 MR. THOMPSON:
15 by apublic review or simply leaveit to the 15 A. Wdl, there's two occasions when, as deputy
16 litigation. The issuesare similar. The 16 minister of the Department and working on the
17 question for us to decide on is whether the 17 Task Force matters, we asked Eastern Health
18 Court casewill actualy addressall of the 18 for those reviews, but because -
19 issues which are important for the public 19 COFFEY, Q.C.:
20 interest." Signed Robert. 20 Q. Whenwasthat?
21 | take it then in terms of the clinical, 21 MR. THOMPSON:
22 asyou put it, issueswould beleft for the 22 A. Oncewas on June 29th, by way of aletter to
23 litigation part of it? 23 Eastern Health asking them to provide to us
24 MR. THOMPSON: 24 all therelevant materials related to ER/PR,
25 A. There'sasense that those issues would be on 25 and the second was afurther occasion later
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1 the table in the litigation and would--and in 1 that summer when Mr. Pritchard reiterated our
2 particular, would be addressed at the level of 2 request for that material.
3 the individual. 3 COFFEY, Q.C.:
4 COFFEY, Q.C. 4 Q. Sowasit you asked Mr. Pritchard to convey
5 Q. Sure. Now on that, the second last paragraph 5 the request?
6 of your e-mail here, you say "asfor the 6 MR. THOMPSON:
7 specific reasons why the errors occurred, the 7 A Yes yes.
8 best explanation is in Heather Predham’s 8 COFFEY, Q.C.:
9 affidavit,” which | take it by this point, 9 Q. Andwhat were you told was the response?
10 you'd read? 10 MR. THOMPSON:
11 MR. THOMPSON: 11 A. Atthat point, we were being told that the so-
12 A. Right. 12 called peer reviews were protected under the
13 COFFEY, Q.C.: 13 Evidence Act and were not discloseable to the
14 Q. Now you're addressing your mind to why, at 14 Inquiry and thus would not be disclosed to the
15 thispoint. Did you ask anybody? 15 government as well.
16 MR. THOMPSON: 16 COFFEY, Q.C.
17 A. Ask anybody what? 17 Q. Andthiswas conveyed to you by Mr. Pritchard?
18 COFFEY, Q.C.: 18 MR. THOMPSON:
19 Q. The specific reasons why the errors occurred? 19 A. Yes
20 Like does anybody in the room know that kind |20 COFFEY, Q.C.:
21 of question, gather people around and say - 21 Q. Inthe sense of the result.
22 MR. THOMPSON: 22 MR. THOMPSON:
23 A. Waell, at that point, as| recall, | wastrying 23 A. It may have been conveyed to me by Ms. Jones
24 to draw those matters from the written 24 aswell.
25 material. 25 COFFEY, Q.C.:
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1 Q. That would be Louise Jones? 1 MR. THOMPSON:
2 MR. THOMPSON: 2 A. That'sright.
3 A Right 3 COFFEY, Q.C.:
4 COFFEY, Q.C.: 4 Q. Health authorities. Y ou were looking for all
5 Q. Didanyone- 5 documentation?
6 MR. THOMPSON: 6 MR. THOMPSON:
7 A. If I may add too? 7 A. Right.
8 COFFEY, Q.C. 8 COFFEY, Q.C.
9 Q. Sure. 9 Q. Of possiblerelevance to the Commission’s
10 MR. THOMPSON: 10 mandate?
11 A. Duringthe course of June, | recall having a 11 MR. THOMPSON:
12 conversation with George Tilley during one of 12 A. Correct.
13 several different meetings, and these were 13 COFFEY, Q.C.:
14 general discussions about the ER/PR process 14 Q. Onthat point, didyou notice--I take it by
15 and the set up of the Commission of Inquiry 15 August, you wouldn't have yet received awhole
16 and what is it that actually happened and 16 lot of information, documentary wise, from
17 George reiterated to me, at that time, his 17 Eastern Health?
18 feeling that thereisno onecause. There 18 MR. THOMPSON:
19 were so many things that were variablesin the 19 A. No, that'sright.
20 testing process and that it was impossible to 20 COFFEY, Q.C.
21 pin it down, and so that’s why we haven’t been 21 Q. Okay. Sowhat caused you thenin August to go
22 ableto say hereisthe one error that caused 22 looking for external reviews specifically?
23 it and that’ s why we haven’t blamed anyonefor |23 MR. THOMPSON:
24 the testing process. 24 A. Well, actually it was--weidentified itona
25 COFFEY, Q.C.: 25 long list of information that we wanted from
Page 270 Page 272
1 Q. ThatwasMr. Tilley's- 1 Eastern Health, | guess, and the dates are not
2 MR. THOMPSON: 2 clear to me, but by August, let’s say, we had
3 A Right 3 done some reading, more reading of available
4 COFFEY, Q.C.: 4 documents and from that reading, we were able
5 Q. Didyou take up with him theideathat well, 5 to enumerate alist of specific things that we
6 okay, if you can’'t name one, maybe there’' s two 6 were interested in obtaining from Eastern
7 or three. 7 Health and we included thosetwo reviewson
8 MR. THOMPSON: 8 that list.
9 A. Yeah | didn't take, you know, that kind of 9 COFFEY, Q.C.:
10 approach in that kind of meeting. So | didn’t 10 Q. Andthat was you had asked Mr. Pritchard to
11 explore that issue further, and while | concur 11 inquire of Mr. Simmons?
12 that an explanation for this sort of thing is 12 MR. THOMPSON:
13 an important matter to have inthe public 13 A. | may have sent it directly aswell. | don’'t
14 domain, | didn’t take it up in that sense. 14 recall, but certainly there was a--in the end,
15 COFFEY, Q.C.: 15 the process of disclosure from that list was
16 Q. Butthenyou, | takeit, did then, in August, 16 directed into the hands of a discussion
17 in the sense of went looking for these 17 between the two counsel.
18 external review reports? 18 COFFEY, Q.C.:
19 MR. THOMPSON: 19 Q. Didyoufeel that you may have spokento Ms.
20 A. Yes 20 Jones about this at some point?
21 COFFEY, Q.C: 21 MR. THOMPSON:
22 Q. When you sent your general request, | take it, 22 A. Wéll, | certainly talked to her about the
23 in June to Eastern--you sent it to Eastern 23 list.
24 Health and the other three hospital 24 COFFEY, Q.C.
25 authorities. 25 Q. Okay.
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1 MR. THOMPSON: 1 Jones spoke to, no, | wasn't aware of that
2 A. And about when we were going to--because | was 2 until it was made available in this room.
3 encouraging her to deliver on that. 3 COFFEY, Q.C:
4 COFFEY,Q.C:: 4 Q. Inthelnquiry here?
5 Q. Sowasthislist written? 5 MR. THOMPSON:
6 MR. THOMPSON: 6 A. Right.
7 A. There wasa list. Yes, |think it was 7 COFFEY, Q.C..
8 written. 8 Q. Sol takeit Mr.--inlight of that Mr. Tilley
9 COFFEY, Q.C.: 9 at no point advised you that Mr. Abbott had
10 Q. Okay, and you were encouraging her to provide 10 asked for those reports?
11 the materia on the list? 11 MR. THOMPSON:
12 MR. THOMPSON: 12 A. No.
13 A. Right. 13 COFFEY, Q.C.
14 COFFEY,Q.C:: 14 Q. Andhewasinaprocess of sending them over
15 Q. And shetold you that the external reviews are 15 when Mr. Abbott switched positions?
16 not discloseable? 16 MR. THOMPSON:
17 MR. THOMPSON: 17 A. WhichI’'m surprised about becauseit would
18 A. Shetold methat she wanted the disclosure to 18 have been clearly relevant to my mandate. And
19 occur through adiaogue between the two 19 if he was prepared to send it to Mr. Abbott,
20 counsdl and that they would start moving on-- 20 I’m surprised that he would not have forwarded
21 quickly onmaking blocks of that material 21 it to me as an alternative.
22 available and she may well havetold me at 22 COFFEY, Q.C.
23 that time that the external reviews were a 23 Q. Apparently he'sjust told us you just weren't
24 separate category, but | don’'t have arealy 24 Mr. Abbott.
25 clear recollection of what shewould have 25 MR. THOMPSON:
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1 said. But by then| wasalready becoming 1 A. Yes, | guessso.
2 aware that Eastern Health treated those 2 COFFEY, Q.C.:
3 reportsin adifferent category than al the 3 Q. Okay. Itakeit theninlooking for those
4 rest. 4 reportsin August of 2007 you, in terms of
5 COFFEY, Q.C.: 5 your review of what was available to you up to
6 Q. Andthis conversation with Ms. Jones would 6 that point and had come, | takeit, to the
7 have been when, approximately, like what 7 conclusion if there was an answer to what, or
8 month? 8 potentially to what had caused the problem,
9 MR. THOMPSON: 9 potentially, it might be found in those
10 A. LateJduly, early August, late August. 10 reports?
11 COFFEY, QC. 11 MR. THOMPSON:
12 Q. Did Ms. Jonesever tell you that she had found 12 A. Wdl, it wasclear that those reports would be
13 a covering letter and copiesof the five 13 illuminating documents. It wasn’t clear to me
14 reports on Mr. Tilley’ s desk? 14 that those, that the mandate for those
15 MR. THOMPSON: 15 reviewers extended back over this full ten-
16 A. No. 16 year period, and that’s an important point to
17 COFFEY, Q.C.: 17 me because--or it was an important analytical
18 Q. Theletter being addressed to Mr. Abbott? 18 point because if the terms of reference of the
19 MR. THOMPSON: 19 Commission are to be fully delivered upon,
20 A. Right. 20 about the causes of the problems or what it is
21 COFFEY, Q.C. 21 that had happened, onewould haveto, you
22 Q. Conveying, or ostensibly being a covering 22 know, explore the full ten-year period. And
23 letter to convey them? 23 my sense at that timeis that the mandate of
24 MR. THOMPSON: 24 the reviewerswas to look at the present
25 A. Yeah, thisinformation that Mr. Tilley and Ms. 25 procedures and practices in the Eastern Health
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1 lab and to, you know, make recommendations to 1 COFFEY, Q.C.:
2 improve those. So it wasn't clear to me that 2 Q. Asthethen acting deputy minister, from your
3 there would be enough informationin those 3 perspective, how satisfactory a state of
4 that would lend retrospective conclusions. 4 affairswasit that aCrown entity, Eastern
5 One would hope that they would, one might draw | 5 Health, was not prepared to send over those
6 the conclusion that if something’ s happening 6 reports to you?
7 now, it perhaps existed inthe past, but 7 MR. THOMPSON:
8 clearly they would be illuminating documents. 8 A. Wdl, my sense of it was that it was
9 COFFEY, Q.C.: 9 unfortunate, but | did have some sense of the
10 Q. Did anyone, like, during thisearly, this 10 kind of argument they were making.
11 first couple of months you were again - 11 COFFEY, Q.C..
12 MR. THOMPSON: 12 Q. Sure
13 A. Sorry. 13 MR. THOMPSON:
14 COFFEY, Q.C.: 14 A. Which over time became clear that they were
15 Q. -1 apologize. 15 making the argument that if they shared it
16 MR. THOMPSON: 16 with the department, it would lessen the kind
17 A. | wanted just to add to that question. In the 17 of protection that the documents would have in
18 review of documentsthat startedto become 18 the kind of settingsthat they were supposed
19 available, aswell, there was insight could be 19 to be protected from. So it wasn't
20 gained partially, snapshots or fragments into 20 satisfactory, we weren't satisfied that we
21 some of the conclusions that the reviewers had 21 didn't have the information, but we cameto
22 made that might exist in notes made by others 22 understand the argument that they were putting
23 who had sat in on briefings, memos between 23 forth. And of course, subsequently we knew
24 people saying now we haveto do this, now that |24 that the Commission was also actively engaged
25 we've heard aresult or arecommendation and 25 in looking for the documentsand we were
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1 Heather Predham’ s own affidavit. So we were 1 satisfied to seethat process play out, as
2 trying to accumulate al of these things, and 2 well.
3 they did start to form an impression of what 3 COFFEY, Q.C.
4 had gone wrong and what was being fixed, but 4 Q. Now, intermsof that, you know, you've told
5 it doesn’t substitute for the, perhaps the 5 the Commissioner now that when you got into
6 focused nature of what the reviews would have 6 thisabit, you realized, okay, they’re not
7 contained. 7 going to give us those reports and they might
8 COFFEY, Q.C.: 8 be of significant valueintrying to figure
9 Q. No. So, youknow, intheearly, say, first 9 out at least what could conceivably be known?
10 three or four months as the deputy, acting 10 MR. THOMPSON:
11 deputy minister, again, | takeit you took 11 A. Yes
12 that up May 30th? 12 COFFEY, Q.C..
13 MR. THOMPSON: 13 Q. Based upon by then doneinvestigations and
14 A. Right. 14 they were kind of pieces of apuzzle asit
15 COFFEY, Q.C.: 15 were, fragments, as you put it, of information
16 Q. 2007. Did you ever learn who the reviewers 16 here and there from which you might infer,
17 had been, who the individuals were? 17 possibly, what had transpired. Did you ever
18 MR. THOMPSON: 18 ask anybody inthe Department of Health or
19 A. Atthat time? 19 Eastern Health about how that state of affairs
20 COFFEY, Q.C. 20 could come about, how is it possible that by
21 Q. Yes 21 the late summer, early fall of 20071 am
22 MR. THOMPSON: 22 sitting here as the acting deputy minister and
23 A. | can't recal their names being known to me. 23 | can't find out, there’ s an Inquiry going on,
24 They may have been in briefing notes that | 24 yes, but | can't find out what the cause of
25 had read, but | can’t recall. 25 the problem was when your instinct had been on
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1 July 19th, 2005 to insure that, in fact, that 1 anyone, as the acting deputy minister, how the
2 answer is available? 2 state of affairs could come about wherel, as
3 MR. THOMPSON: 3 the acting deputy minister, or whether it’'s me
4 A Wdl, - 4 or whomever, being an acting deputy minister
5 COFFEY, Q.C.: 5 or deputy minister of health could be put into
6 Q. Sodid youever ask anybody about that in 6 aposition by thefall of 07 that if thereis
7 terms of - 7 an answer or thereisn’'t an answer--what I’'m
8 MR. THOMPSON: 8 getting at isthis, sir, you're sitting there
9 A. | wasaware, a that pointintime, that we 9 in your desk, people’'s lives have been

10 didn’t have a report in our possession that 10 affected.

11 outlined the cause of the problem, so it was 11 MR. THOMPSON:

12 obvious to me that that was the state of 12 A. Um-hm.

13 affairs. Anditwas aso obviousthat while 13 COFFEY, Q.C.:

14 these external reviews had been done, that it 14 Q. There sbeen an investigation conducted?

15 wasn't clear to me that they, even they would 15 MR. THOMPSON:

16 answer completely, you know, the questions 16 A. Um-hm.

17 that you’ re posing here. And on top of that | 17 COFFEY, Q.C.:

18 was satisfied that the government had created 18 Q. You had been a deputy minister of health

19 the Commission to answer that very question. 19 yourself?

20 And so whether or not--whatever the external 20 MR. THOMPSON:

21 reviewers had said, we would have a process 21 A. Right.

22 that would get to the bottom of this. And so 22 COFFEY, Q.C.

23 in effect that also was part of the context 23 Q. You had been clerk. And how can a state of

24 for--or it conditioned the kind of how we felt 24 affairs exist where apparently you're being

25 in being told, no, that we couldn’t have those 25 told there's no answer and if thereis an
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1 external reviews and that we were, you know, 1 answer, it'sin areport you can’t see?
2 we were going to get to the bottom of this one 2 MR. THOMPSON:
3 way or another. The--we felt fairly 3 A Yeah
4 comfortable that the lab was currently 4 COFFEY, Q.C.:
5 operating, okay, so the lab was operating now 5 Q. Anddid you ask Mr. Tilley or Ms. Jones or
6 at ahigh level of proficiency, that wasthe 6 John Abbott or Moira Hennessey--well, John
7 sense that we had. We had asense that the 7 Abbott was gone, | apologize, Ms. Hennessey,
8 findings of the database effort aside, that 8 how can this come about that you can have this
9 testing had been done and that those who 9 sort of large-scale event, the government

10 needed new therapy were being taken care of 10 being advised it’sbeing investigated, being

11 and that a Commission had been created to get 11 assured it’ s being properly investigated, and

12 to the bottom of many of the important 12 yet, no one ever provides an explanation asto

13 guestions. Sowhile it would have been 13 why it happened? | appreciatethat’s what

14 clearly a convenience and a good thing to have 14 we're about here.

15 access to those reports, it wasn't something 15 MR. THOMPSON:

16 that - 16 A. No, no, fair enough.

17 COFFEY, Q.C. 17 COFFEY, Q.C.

18 Q. Oh,I'mnot asking, sir, about accessto the 18 Q. ButI’'mtalking about at the time, did you ask

19 reports. | appreciate that. I'm asking, if | 19 anybody?

20 could - 20 MR. THOMPSON:

21 MR. THOMPSON: 21 A. No, | didn't ask anybody a question phrased

22 A. Waell, it'san important context, | think, for 22 that way. But then | have to take you through

23 this discussion. 23 another loop because there was an impression

24 COFFEY, Q.C. 24 created in my mind at that time which took

25 Q. Yeah. What I'm askingisisthis, did you ask 25 awhile, actually, to sort out. The impression
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1 was that the answer to the question of what 1 Q. Andlifeisn’'t neat and never messy, so that -

2 wasthe cause actually existed and that it 2 MR. THOMPSON:

3 was--and that the answer was that there were 3 A. Correct.

4 many, many factorsthat caused the problems 4 COMMISSIONER:

5 with testing, so many factors, in fact, that 5 Q. -you know, | have somedifficult with the

6 it was impossibleto nameone or afew to 6 idea that because there might be more than one

7 point the finger and say, "Hereis anicely 7 cause of an event, that somehow you can't

8 packaged cause for this." So thisis the 8 explainit.

9 impression that gets created for meand it 9 MR. THOMPSON:

10 gets created for me in Heather Predham’s 10 A. No, | agreewith youonthat. But that was
11 affidavit, in my conversationswith George 11 the impression that was being provided to me,
12 Tilley, in periodic notes that | would-- 12 that the examinations that had been done were
13 briefing notes that | would read or 13 so multi-factored that it’s impossible to say
14 correspondence. And while, you know, not a 14 what the--in any kind of straight forward,
15 particularly satisfying explanation and there 15 simpleterm that here arethe main--is the
16 isno one report that | have access to which 16 main cause or causes and but rather that there
17 brings me through thisin acoherent way, 17 may have been many, and when | say many, let’s
18 there is a certain logic that was encompassed 18 say more than ten, more than 20 causes that if
19 within that that seemed to add up to an 19 all corrected and properly controlled in the
20 explanation, not an explanation that's 20 laboratory environment leads to a more
21 necessarily acceptable, but nonetheless, a 21 effective solution. That was the impression
22 sense of an explanation. So in that month, in 22 being given to me.
23 June, that was the kind of web that was being 23 COMMISSIONER:
24 spun, that sounds bad but it's not what | 24 Q. All right. And theimpression being given to
25 mean, but nonetheless, that’s the kind of 25 you by both Ceos -
Page 286 Page 288

1 sense in which, which was being created for me 1 MR. THOMPSON:

2 to obtain an understanding of what had 2 A. More particularly Mr. Tilley.

3 happened. So with that asa background, it 3 COMMISSIONER:

4 didn’t occur to me to say isit a satisfactory 4 Q. Mr.Tilley and then later Ms. Jones was that,

5 state of affairs that we're here today, not-- 5 in fact, they did understand, it was a complex

6 without areport because it was, therewas a 6 answer, but they understood there was an

7 widely shared view, you know, you talk to Mr. 7 answer?

8 Tilley, you talk to people in the department, 8 MR. THOMPSON:

9 you look at the affidavit, you know, you pick 9 . | was--yes, | was given the view that it was--
10 up this general sense that this is the 10 that they understood the problem to be that
11 explanation. And so that was the circumstance 11 way.

12 at that time. 12 COMMISSIONER:

13 COFFEY, Q.C.: 13 Q. Allright, thank you.

14 Q. Yeah. Now, you--I apologize, go ahead. 14 COFFEY, Q.C.:

15 COMMISSIONER: 15 Q. Andnow, sir, you have seen those external
16 Q. Areyou sayingthat when you talked to Mr. 16 reviews?

17 Tilley and to Ms. Jones, that you got the 17 MR. THOMPSON:

18 impression that they had an understanding of 18 A. Yes

19 what happened? 19 COFFEY, Q.C.:

20 MR. THOMPSON: 20 Q. Since. Youwould havereceived them when,
21 A. That their understanding of the causes of the 21 approximately?

22 problem were multi-layered, so many factors 22 MR. THOMPSON:

23 that it's impossibleto point to one or 23 A. After the court decision.

24 another cause. 24 COFFEY, Q.C.

25 COMMISSIONER: 25 Q. Andyou would have reviewed them?
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1 MR. THOMPSON: 1 A. No
2 A. Yes 2 COFFEY, QC.
3 COFFEY, Q.C. 3 Q. Butinreading those reports did you get--do
4 Q. Andwhat wasyour impression upon reviewing | 4 you think you had some fair sense, perhaps, of
5 them? 5 what had happened, potentially, to causethe
6 MR. THOMPSON: 6 problems?
7 A. My impression was that thereis away to more 7 MR. THOMPSON:
8 precisely explain some of the main factors 8 A. Getafar sense, yes.
9 that caused the problems with testing and that 9 COFFEY, Q.C.:
10 the dlides that Dr. Banerjee was able to ook 10 Q. Ifl could, please, Commissioner--after the
11 at actually can take you back intime into 11 Commission of Inquiry was announced May 22,
12 2002 and other accessions and that what he 12 2007, there did arise an issue involving
13 could observe can help draw some conclusions |13 retesting, sorry, resumption of testing in St.
14 about what the test, the nature of the testing 14 John’sin asense of what was actually being
15 at the time and the--and some of the 15 tested currently in St. John’s. Do you recall
16 procedures in use. So | was somewhat 16 that?
17 impressed by the fact that there was away to 17 MR. THOMPSON:
18 go and to do something today and have that 18 A. Youcaledit anincident.
19 window into the past. Now, one didn’t get an 19 COFFEY, Q.C.:
20 impression from thereport that he could 20 Q. No,in thesensg, it aroseinthe sense of
21 identify every factor in testing in each and 21 public -
22 every year of the past, but there was a 22 MR. THOMPSON:
23 technique to look back in some respects. And 23 A. Theissue arose.
24 there were lists of factors that may have 24 COFFEY, Q.C.:
25 contributed to the error, both in the Banerjee 25 Q. Yes, theissue arose, inthe sense of--I
Page 290 Page 292
1 and the Wegrynowski report. Some factorswere | 1 shouldn’'t have used theword incident--the
2 in the Banerjee report were identified as most 2 fact that retesting had already resumed in St.
3 likely factors. Now, most likely actually 3 John's February 1, 2007 and yet, minister,
4 troubled me alittle bit because it didn’t say 4 apparently, he's told us had assumed or
5 with certainty, but it was most likely. It's 5 thought or been led to believe or conclude
6 not abad term. And | was--what | was also-- 6 that they were doing all Newfoundland.
7 what also made an impression upon mewasthe-- | 7 MR. THOMPSON:
8 that there werea long list of factors, 8 A. Yes
9 contributing factors, contextual factors, 9 COFFEY, Q.C.:
10 laboratory, environmental factors that needed 10 Q. Butin fact, that wasn't so.
11 to be improved and may have played somerole. |11 MR. THOMPSON:
12 So theimpression | had is, yes, that problems 12 A. Right.
13 could have been more precisely explained, but 13 COFFEY, Q.C::
14 | al'so came out with an impression that those 14 Q. Didyou become aware of that?
15 who are characterizing it as complex, multi- 15 MR. THOMPSON:
16 factored, can't point to one particular cause, 16 A. | wasaware that there was a misunderstanding,
17 | came away with an impression that | can see 17 yes.
18 how they would have read it that way, but 18 COFFEY, Q.C::
19 there are alternative waysto read it, as 19 Q. Andwereyou involved in-no, that's--after the
20 well. 20 Terms of Reference were published May 22, what
21 COFFEY, Q.C. 21 then was your next involvement in this
22 Q. Andintermsof in those alternative ways to 22 yourself?
23 read it, | take it that--put it this way. 23 MR. THOMPSON:
24 Y ou're not medically trained yourself? 24 A. I'mnot sureif anything really did occur for
25 MR. THOMPSON: 25 me between the 22nd and about the 25th or 26th

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 289 - Page 292




May 8, 2008 Multi-Page™ Inquiry on Hor mone Receptor Testing
Page 293 Page 295
1 when | started to have discussions with the 1 you that in early June there a question arose
2 Premier’s office about anew rolerelated to 2 in your mind about the accuracy or reliability
3 the Commission. So, | can't recall any 3 of what Eastern Health was telling you.
4 particular involvement in that period. 4 MR. THOMPSON:
5 COFFEY, Q.C.: 5 A. Right.
6 Q. Okay. Andthenthose discussions, | take it 6 COFFEY, Q.C.:
7 arethe ones you referred to in terms of you 7 Q. Tel the Commissioner how that came about and
8 becoming chair of this task force and 8 -
9 secretary to Cabinet? 9 MR. THOMPSON:
10 MR. THOMPSON: 10 A. Sure, yes. Theminister had, on more than one
11  A. Right. 11 occassion in the House of Assembly had
12 COFFEY, Q.C. 12 reiterated the views or information from
13 Q. Ledtothat? 13 Eastern Health about the fact that all
14 MR. THOMPSON: 14 patients that had been retested had been
15 A. Correct. 15 communicated with. And that statement had
16 COFFEY, Q.C.: 16 become sort of an article of faith that
17 Q. And your role then was, you' ve described to us 17 Eastern Health’ sinformation must be accurate,
18 your understanding of you role in both those 18 particularly because it was being asserted in
19 regards. After Mr. Abbott left on May 30 from 19 such a clear an unambiguous fashion. And
20 your perspective, what was your immediate 20 there were occasions when the might be an
21 concern taking over the Department of Health 21 aternative view expressed in the media in
22 and getting this task forceand secretary 22 some fashion. And in recent days |’ ve looked
23 position up and running. 23 back at some of that material and other than
24 MR. THOMPSON: 24 Mr. Reid in the House of Assembly was saying
25 A. Waéll, immediate concern was to understand what 25 otherwise, | recall from the time that there
Page 294 Page 296
1 theissues are in the department and to put 1 was an open line caller saying otherwise.
2 your hand on the controls, so to speak, to-- 2 There may have been more people saying
3 and really important in that respect wasto 3 otherwise. And so some doubts started to
4 support the minister in relation to question 4 appear in my mind and | was expressing thisto
5 period because the House of Assembly was till 5 the Minister that, you know, perhaps we should
6 open. And normally, thething that drives 6 be cautious about reiterating that particular
7 your day when the House of Assembly isopenis 7 point until we look into this more and find
8 to make sure the minister isprepared for 8 out and start asking some questions.
9 question period. Inrelation to the task 9 COFFEY, Q.C::
10 force and the other work, first step had to be 10 Q. Now, youunderstood that the minister was
11 completing work on getting the Terms of 11 relying upon whomin terms of making those
12 Reference for the Inquiry completed and turned 12 assurances up to that point?
13 inalega instrument. And then thirdly, to 13 MR. THOMPSON:
14 begin the thought process of what kind of 14  A. Waél, relying upon the information, assertions
15 staff and budget might | need separately for 15 of Eastern Health information that perhaps was
16 the work of the task force. 16 obtained from the advertisement that was
17 COFFEY,Q.C: 17 placed in early June and perhaps briefing note
18 Q. Okay. And then, what then happened as you got 18 material that would have been written by the
19 into, in terms of--you began to read, | take 19 department with information that was sourced
20 it, what you could, what documents were 20 from Eastern Health.
21 available. 21 COFFEY, Q.C.
22 MR. THOMPSON: 22 Q. I'mgoingto suggest to youinterms of the
23 A. Um-hm. 23 backgrounder, May 22, 2007 announcement of the
24 COFFEY,Q.C: 24 Commission that, in fact, that very topic was
25 Q. Andaswell though, I'm going to suggest to 25 addressed by Elizabeth Matthews, in fact.
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1 MR. THOMPSON: 1 contact patients. In other words, is it
2 A Right. 2 possible that some patients were not contacted
3 COFFEY, Q.C.: 3 at al"? And she reassuresyou at 4:40, "can
4 Q Wasn'tit? 4 reconfirm for me today on the phone"--that is
5 MR. THOMPSON: 5 Ms. Mundon does-"that Susan Bonnell
6 A. Wdll, I know that that backgrounder contained 6 reconfirmed for her today on the phone that
7 information that we relied upon as factual 7 once a letter was sent to physicians regarding
8 including that item. And so, the government, 8 patients that they followed up with individual
9 not just the minister, was asserting that to 9 physicians to ensure that patients were
10 be true as well. 10 contacted.
11 COFFEY, Q.C.: 1 Andif | could, please, before we break
12 Q. And Ms. Matthews suggested a change to reflect |12 for the argument or the application,
13 thefact that it wasnot only so much the 13 Commissioner, Exhibit P-0471. If we could, |
14 patients were contacted or their physician 14 referred to that earlier e-mail of the 6th
15 were contacted? 15 just simply to put the oneof 7thnow in
16 MR. THOMPSON: 16 context, Mr. Thompson. The bottom of the page
17  A. Right. 17 there' s one from George Tilley, he addresses
18 COFFEY, Q.C.: 18 itto you, June7 at 1:07 p.m. "Robert,
19 Q. So, shewas aware that the patients might not 19 attached in areply from our risk manager on
20 be contacted directly, but perhaps indirectly 20 the question you raised. With respect to
21 through their physicians. 21 Burin we are in the process of preparing our
22 MR. THOMPSON: 22 release for tomorrow. Signed, George". And
23 A. Okay. 23 then Ms. Predham’s reply which Mr. Tilley
24 COFFEY, Q.C. 24 referred to, had occurred apparently on the
25 Q. Doyourecal - 25 same day that 1302 hours and then to get right
Page 298 Page 300
1 MR. THOMPSON: 1 toit, "at 1:39 p.m. you wrote back to Mr.
2 A |recadl it, but not the detailed words. 2 Tilley saying, "George, the return e-mail has
3 COFFEY, Q.C. 3 unnerved us, let usexplain’. Okay. And|
4 Q. Okay. If wecould, please, Exhibit P-0231. 4 takeit there’' safairly lengthy text then as
5 And this isa series of e-mails between 5 to why you were concerned.
6 yourself and Ms. Mundon and, infact, the 6 MR. THOMPSON:
7 minister at one point and Moira Hennessey is 7 A Um-hm.
8 involved aswell. Theoneat 4:08 on June 6 8 COFFEY, Q.C.:
9 to yourself says, "further to the exchangein 9 Q. And thendoes that accurately reflect the
10 question period today where Gerry Reid said 10 state of affairs at the time?
11 that Eastern Health was misleading the public 11 MR. THOMPSON:
12 in itsfull page ad by saying that they 12 A. Absolutely.
13 informed all patientsand their doctors of 13 COFFEY, Q.C.:
14 their individual test results. Deanne Fleet 14 Q. Andyou point out at the bottom, you conclude
15 asked for aresponse from government. Shewas |15 by saying "these three statements are
16 unable towait for the minister todo an 16 qualified statements therefore, we need to
17 interview, but | indicated that we would send 17 receive from you the exact number of patients
18 astatement to their producer. Here'swhat 18 that were contacted in October 2005 out of the
19 I’m suggesting, please advise if you're okay 19 total of 763. If there are any patients not
20 with this'. And you responded at 4:38 saying, 20 contacted in October 2005, when were they
21 "I likethe ideaof referring to previously 21 contacted since that time. As you can
22 released material.  The only possible 22 appreciate, this is very important to
23 remaining question is whether some of the 23 determine with great urgency, please call me
24 communications only went to physiciansraising |24 when you have read thise-mail. Thanks,
25 the possibility that physicians did not 25 Robert".

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 297 - Page 300




May 8, 2008 Multi-Page™ Inquiry on Hor mone Receptor Testing
Page 301 Page 303
1 Now, Mr. Thompson, by this point, how 1 COMMISSIONER:
2 were you feeling? 2 Q. | agreedto break at 4:30.
3 MR. THOMPSON: 3 COFFEY, Q.C:
4 A. Letdown, wewere let down that there was 4 Q. Thank you.
5 apparent inaccurate information that we had 5 COMMISSIONER:
6 been relying upon. And | guessin theworld | 6 Q. We'realittle past that now.
7 operate the quality information that’ s handed 7 COFFEY, Q.C.:
8 ontoaminister and the government needsto 8 Q. Thank you. I’m just going to move aside here.
9 be accurate. And if it’sinaccurate, it needs 9 COMMISSIONER:
10 to be areally good explanation and a correct 10 Q. Justfor thebenefit of thewitness, thank
11 made of that. But in this case here we see an 11 you, very much. | ask that you return at 9:30
12 inaccuracy or potential inaccuracy because 12 in the morning.
13 while we know that Eastern Health is 13 MR. THOMPSON:
14 qualifying its statements about all patients 14 A Sure
15 having been contacted, we don't know the 15 COMMISSIONER:
16 extent of the qualification. We don’t know 16 Q. Wehavean applicationto dea with sowe'll
17 al the explanations behind it, but we are 17 carry on. Perhapsif you d make room for Mr.
18 unnerved. So, it was a clear focused message 18 Croshie there?
19 to George that thisisareally seriousissue 19 COFFEY, Q.C.:
20 and that we need to get to the bottom of it as 20 Q. Yes
21 quickly aswe can, work out what the correct 21 COMMISSIONER:
22 numbers truly are, so the minister, in 22 Q. Now, Mr. Crosbhie, | understand you have a
23 particular will be able to rely upon accurate 23 request?
24 information and not information that has 24 CHESLEY CROSBIE, Q.C. ISHEARD
25 qualifiers, but unstated qualifiers. 25 CROSBIE, Q.C.:
Page 302 Page 304
1 COFFEY, Q.C.: 1 Q. | do, Madam Commissioner. | understand that
2 Q. Andif I could just press the point alittle 2 Mr. Tilley, who aswe all remember, did not
3 bit, Commissioner, please, in the sense of 3 finish his evidencewhen hewas here after
4 time. Mr. Thompson, just to put this in 4 many days, that it'sintended for him to be
5 context then, as of May 22, 2007 the issue of 5 called back to do that, to finish his evidence
6 or theidea that some patients had not been 6 on Monday and Tuesday next week.
7 contacted, | take it, hadn’'t even, wasn't 7 COMMISSIONER:
8 really crossing their radar at that point? 8 Q Yes
9 Y ou were taking at face value Eastern Health's 9 CROSBIE, Q.C.:
10 - 10 Q. If thosetwo days are necessary, infact. |
11 MR. THOMPSON: 11 sat through his evidence as arepresentative
12 A. | wastaking at face value and | hadn’'t seen 12 of the members of the breast cancer testing
13 or comprehended or--anything that would have |13 classaction and it had been my intention to
14 lead me to analyze the data further to try to 14 do the cross-examination of Mr. Tilley, which
15 sort out this question. But by then, by this 15 would beabout an hour’sworth of cross-
16 date too many questions were gurgling around 16 examination, | anticipate. 1 was concerned
17 the environment and they needed to be 17 because | had along-standing vacation planned
18 investigated. 18 and | leave tomorrow and I'm not back until
19 COFFEY, Q.C.: 19 the 26th or the night or early morning of the
20 Q. Okay. And, Commissioner, | understand that 20 26th of May. So | had a conversation with Ms.
21 there's an application? 21 Chaytor, one of your co-counsel, and |
22 COMMISSIONER: 22 followed up that with a confirmatory e-mail
23 Q. Thereis. 23 asking that, if possible, Mr. Tilley not be
24 COFFEY, Q.C. 24 called back to complete his evidence until |
25 Q. Thank you. 25 was available to appear again a the
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1 Commission in person. And now | get the news 1 CROSBIE, Q.C.

2 today or yesterday that Mr. Tilley, in fact, 2 Q. Absolutely, and I'm sure they’d do avery good

3 is scheduled to come back on Monday or 3 job.

4 Tuesday. 4 THE COMMISSIONER:

5 What | would--I can understand that there 5 Q. Wdl-

6 are many other interests and compelling 6 CROSBIE, Q.C.

7 demands that the Commission has to take into 7 Q. | dofed, however -

8 account other than those of just one lawyer. 8 THE COMMISSIONER:

9 However, so what I’m proposing isthat | could 9 Q. -they seemto bedoing al right.

10 do the cross-examination and as | say, it 10 CROSBIE, Q.C.:
11 should be no more than an hour, maybe an hour 11 Q. Yes. | dofed, however, that | have class
12 and a quarter, something like that, via video 12 members who would expect meto, having been
13 link for the purpose of Mr. Tilley's 13 present for all the testimony of Mr. Tilley so
14 convenience and | could do it here from this 14 far, to do the cross-examination of Mr.
15 room, presumably. Mr. Tilley could use a 15 Tilley. SoI’'m asking this on behalf of class
16 facility near at hand to his office in Ottawa 16 members who | think would reasonably expect
17 or, infact, thesedaysit'seasy enoughto 17 that | be the one to do that.
18 rig up alaptop with aweb cam on top of it 18 THE COMMISSIONER:
19 and it could be done that way. 19 Q. Isthere anything else you want to add?
20 The added inconvenience might be for my 20 CROSBIE, Q.C.:
21 friend, Mr. Simmons, who would doubtlesswant |21 Q. No.
22 the opportunity to do any necessary redirect, 22 THE COMMISSIONER:
23 as well, but I'm sure that could be 23 Q. Thankyou.
24 accommodated. I’'m sure Mr. Tilley would not 24 CROSBIE, Q.C.:
25 be enthusi astic about having the period during 25 Q. Thank you.
Page 306 Page 308

1 which he may be subjected being asked 1 THE COMMISSIONER:

2 guestions drawn out in that manner, and | can 2 Q. Mr. Simmons?

3 understand that from his point of view. 3 MR. SSIMMONS:

4 However, | supposeit’s also a potential that 4 Q. Thank you, Commissioner. | can certainly

5 any witness could be recalled while the 5 sympathize with Mr. Croshi€'s situation,

6 Commission isin session, whether it’s because 6 though I'm alittle bit envious of hisbeing

7 a particular counsel is not--wishes to 7 ableto go on vacation.

8 complete cross-examination or for any good 8 THE COMMISSIONER:

9 reason. 9 Q. | wastempted to ask him where he was going,
10 So that would be my request, that Mr. 10 and then | decided it would depress me so much
11 Tilley be that the Commission could carry on 11 | wouldn't really to know.

12 with Mr. Tilley on Monday and Tuesday ashas |12 MR. SSIMMONS:

13 apparently been planned, but that | be given 13 Q. No. Threepoints | wasgoing to make. The
14 an opportunity to perform my part of that, my 14 first isthat both Ms. Taylor and Ms. Russdll,
15 cross-examination by a video link for the 15 asyou've pointed out, have been here and |
16 purpose of minimizing inconvenience and 16 think although they may not have been
17 expense at some subsequent time when I'm 17 intending to cross-examine Mr. Tilley, they
18 availableto doit, and heis also. 18 can certainly have agood familiarity with the
19 THE COMMISSIONER: 19 proceedings at the Inquiry. The transcripts
20 Q. Yourenot suggesting, however, that you're 20 of Mr. Tilley’s evidence are available all on
21 the only counsel in your firm--I mean, 21 the internet and I’ m quite confident, | think,
22 obviously Ms. Russell hasbeen herefor a 22 that they’d be able to do a perfectly

23 large part of it, other counsel on other 23 satisfactory job of doing that.

24 occasions, and indeed, Ms. Russell has done 24 Another point though is that I--the

25 the cross-examination of certain witnesses. 25 sequence of examinations has been that | would
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1 not be doing my examination of Mr. Tilley 1 COFFEY, Q.C.
2 until Mr. Crosbie or the other lawyer from his 2 Q. No, no, Commissioner.
3 firm has completed theirs, and likewise, 3 CHAYTOR, Q.C.:
4 Commission counsel would be doing their re- 4 COFFEY, Q.C.
5 direct after | wasfinished, and if we proceed 5 Q. No, thank you.
6 in the manner that’s now proposed, we' d both 6 THE COMMISSIONER:
7 be doing that by some form of video link 7 Q. Allright then. Thank you. Mr. Croshie,
8 rather than herein the hearing room as 8 while | understand your wish to personally be
9 normally we would expect to. So there’'san 9 involved in the cross-examination of Mr.
10 added element of that there to it aswell. 10 Tilley, Mr. Tilley has really accommodated us
11 And the third point isthat Mr. Tilley’s 11 quite nicely over along period of time, as
12 evidence has been considerably drawn out 12 his counsel has pointed out. He's come here
13 aready. Hewasoriginally scheduled to start 13 on four separate occasions. He's been
14 some almost two weeks, | think, before he did. 14 extended--he has been subjected to a lot of
15 Hehad made a trip down then for that and 15 examination, can expect afair amount more,
16 spent aweek here and had to return to Ottawa. 16 and frankly, | think he' s entitled to have it
17 Came down again to begin hisevidence. Madea |17 donewith onthenext trip. You have here
18 third trip down already and this coming week 18 very capable counsel, | will extol their
19 will be his fourth. And although it's 19 virtuesif nobody else has, at least they’ve
20 proposed that he not make another trip down, 20 certainly demonstrated during the period of
21 I'd like to see an opportunity to get Mr. 21 timethat | have been here in respect of the
22 Tilley’ s evidence finished, so that at least 22 Commission that they are capableindividuals
23 he can move on from that, and weighing and 23 and have cross-examined, in my view, quite
24 balancing those things against the 24 effectively. Thetranscripts are on the
25 inconvenience to Mr. Croshie, | think that the 25 website. They areavailable. You're ina
Page 310 Page 312
1 right decison would be totry toget Mr. 1 position to brief them, and therefore, | am
2 Tilley finished completely next week. 2 not satisfied that we should delay the
3 THE COMMISSIONER: 3 completion of the examination of Mr. Tilley
4 Q. Dowe haveany other counsel involved in this 4 further. We'll proceed with it, with
5 matter wish to make any kind of submission on 5 examination and cross-examination next week,
6 the point? Mr. Pritchard? 6 and I’'m assuming that you’ Il convey the points
7 MR. PRITCHARD: 7 that you particularly wanted to have put to
8 Q. Theprovince doesn't have any position on the 8 them to the counsel who work with you on this
9 application. 9 file.
10 THE COMMISSIONER: 10 So that should resolve thingsfor the
11 Q. Mr. Browne? 11 day, | think. We'll meet in the morning at
12 MR. BROWNE: 12 9:30. Thank you all. Have agood trip, Mr.
13 Q. No, Commissioner, thank you. 13 Croshie.
14 THE COMMISSIONER: 14 (UPON CONCLUSION AT 4:43 p.m)
15 Q. Sorry, Ms. O’'Dea, I'malways goingin the
16 wrong direction.
17 MS. O'DEA:
18 Q. We have no commentsonit.
19 CROSBIE, Q.C.:
20 Q. I’'msure, speaking for Ms. Russell and Ms.
21 Taylor, they’re disappointed in not being able
22 to hear anyone extol their abilities of cross-
23 examination. Now’syour chance.

24 THE COMMISSIONER:

25

Q. Mr. Coffey or Ms. Chaytor.
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